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EBBATA. 


Page 40, line 15, for “ Kalkiishore” read KalihisJiore ■ 

Paje 130, last line, (ref.) for “ Calc. 25 ” read “ 25 Calc. ” 

Page 294, line 3 from bottom, (ref.) for “2 Cb. D. read 
“ 28 Cb. D.” 

Page 369, line 3 from bottom, (ref.) /or “ De G. & M. & 0, 
read “ De G. M. & G.” 

Page 387, bead-note (italics) 2nd line, /or “ VI of 1881 
read V of 1881.” 

Page 643, last line but one, /or “ Mookerjee and Teunon JJ.” 

read “ Mookerjee and Carnduff JJ. 

Pag. 663. last Bn. but one, (ref.) !« "31 Calo. 602 ” read 34 
Calc. 902”. 

Page 871 , line 15, for ' ‘ instituted ” read ‘ ‘ intituled 
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^ 

APPELLATE CIVIL. 

Before Mr, Jmtiee Mooherjee and Mr. Jtinfh.e Oarndiiff, 

CHUPvAMAN SAHU 

■ V. 

GOPI SAHU * 

Hindu law — Mitahsliara — Gift hy Hindu widow to daughter — Gift of immox^e* 

able property to daughter at “ goxom ''or “ dwiragaman ’’ ceremony — Post- 

nuptial gifts — Eeversionary heirs. 

It in e )mpetenfc to a Hindu widow governed by the Mitakshara law to make 
a valid gift of a reasonable portion of the immoveable property of her husband 
to her daughter oh the occasion of the daughter’s gowm ceremony ; and such 
a gift is binding upon the reversionary heirs of her husband. 

Secoistd Appeal by the defendants, Chnranian Salui and 
others. ^ 

Miisammat Janki Koer, the widow of Ainrita Lai, a Hindu 
goYernf3:l by Mitakshara law, made a gift of a house to her 
daughter Musammat Gaugo Koer, by a deed of gift dated 
the 28th December, 1891, on the occasion of the daughter’s 
goioria ” ceremony. Musammat Gango Koer died childless 
in October. 1894, and Ajodhya Pershad, the fm forma defendant, 
as her heir, sold the house to one Muni Lai, the defendant No. 2, 
and his son Churaman Sahu, the defendant No. i. 

The plaintiff on the death of Musammat Janki Koer as 
reversionary heir, commenced this action for a declaration of 

^ Appeal from Appellate Decree, No. 1063 of 1907, against the decree of 
L, Palit, District Judg^ ' ‘u-va, dated May 20, 1907, reversing the decree of 
Nisfcaran Banerjee, Subordinate Judge of Qaya, dated Sept, 3, 1906. 
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title and recovery of possession with mesne profits. The de- 
fendants Nos. land2,contestedthe smt on the ground that the 
gift to Musammat Gango Koer having been made for a lawful 
purpose the sale to them by her conferred on them an iiide- 
feasible title. 

The Subordinate Judge held that the '' powM '' ceremony 
was practically the completion and consummation of ^fhe 
marriage ceremony and that a gift of the immoveable property 
to the daughter by the mother on such an occasion must 
be treated as made for a valid and religious purpose, and that 
the gift was reasonable in extent , and he accordingly dismissed 
the plaintiff’s suit. The lower Appellate Court, however, re- 
versed the judgment of the Subordinate Judge and decreed the 
suit with costs. The defendants appealed to the High Court. 

Dr. Rashbehary Ghose {Bahu Golap Ghandra Sircar, Bahu 
Jogendra Ghandra Guha and Babu Lahshmi Narain Singh with 
him), for the appellants. 

Bahi TJmalcaU Mookerjee {Babu Kulwant SaJiay with him), 
for the respondents. 

C%ir. adv, vnlt. 

Mookerjee akb Caetouef JJ. The subject-matter of 
the litigation, which has resulted in this appeal, is alxouse which 
admittedly belonged to one Amrita Lai, a Hindu governed by 
theMitakshara law. He died on the 1st October, 1886, and left 
a widow, Musammat Janki Koer, and an unmarried daughter, 
Musammat Gango. The daughter was given in marriage 
to the third defendant, Ajodhya Pershad, in May, 1889. 
Her gowna ceremony took place more than two years after her 
marriage, and on the 28th December, 1891, within a few days 
of the performance of that ceremony, her mother executed in 
her favour an absolute deed of gift in respect of the disputed 
house. Musammat Gango continued to be in possession of the 
house as her stridhan for^&ctj, and died in October, 1894. 
On the 5th January, 1899, her husband, as her legal heir, 
transferred the house to the first two defendants, Musam® at 
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Jaiiki.Koerj: the, widow of the original owner,- died. on the 24th 
March, 1905.,' and on the 23rd Jnly, 1905, the first .plaintiff, 
who is distantly related to the original owner and is his nearest 
reversionary heir, executed a conveyance in, favour of the 2nd 
plaintiff , under which he purported to transfer a half share in 
the house upon the allegation that the deed of gift of the 28th 
December, 189 1.,, was inoperative after the death of the exe-* 
cutant. On the 19th August, 1905, the plaintiffs commenced 
this action for declaration of title and recovery of possession, 
as also for mesne profits. The first two defendants, wiio had 
purchased from the husband of the daughter of Amrita Lai, 
resisted the claim substantially on the ground that the gift had 
been made for a lawful purpose, and had consequently created 
an indefeasible title in the donee. In the Court of first instance, 
the Subordinate Judge held that the goivna ceremony was prac- 
tically the completion and consummation of the marriage, and 
that a gift of immoveable property to the daughter by her 
mother on that occasion must be treated as made for a valid 
religious purpose. He further found that the gift w^as reason- 
able in extent, and in this view he concluded that a distant 
reversionary heir like the plaintiff had no good ground for com- 
plaint. Upon appeal, the learned District Judge held that the 
gowm ceremony could not, except on philosophical and senti- 
mental grounds, be regarded as part of the marriage ceremony, 
that there w^as no authority which entitled a Hindu wddow to 
make a gift out of the estate of her husband to a daughter on 
the occasion of her marriage, and that much less could she 
do so on the occasion of the gowna ceremony. In this view, 
the District Judge reversed the decision of the Court of first 
instance and decreed the suit with costs. The defendants have 
now appealed to this Court and the substantial question of 
law, which has been argued on their behalf, is, whether a Hindu 
widow, governed by the Mitakshara law, is competent to make 
an absolute gift in favour of her daughter, on the occasion of the 
latter’s gowna ceremony, of a reasonable portion of the immove- 
able property left by her husband. We have been invited on 
Lehalf of the appellants to answer this question in the 
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affirmative, while it has been strenuously oonteiidecl on behalf of 
the respondents that, ■although, under the Hindulaw, it may be 
open to a widow to make a suitable gift to her daughter on the 
occasion of her marriage, neither principle nor authority can be 
invoked in support of the- validity of a post-nuptial gift to :a 
■daughter. The question raised is one of great importance 
and of some nicety; but upon a careful examination of the 
principles and authorities, wffiich we shall presently explain, 
we feel no doubt that the question ought to be answered in 
support of the validity of such a gift. 

That gifts to a bride on the occasion of her marriage, as also 
at the time of the bridal procession, are of considerable anti- 
quity cannot be denied. There are passages in the Rig Veda, 
which describe such gifts : for instance, in Mandal 10, Sukta 
85, verses 9 and 11, it is mentioned that Surjya gave his sister 
in marriage, who was asking in her mind for a husband, and 
that, when she was carried to her husband’s home, the presents 
which had been given to her were carried before the cart. And 
to come down to considerably more modcnn times, we find gifts 
to brides on the occasion of marriage recognised as one of the 
commonest forms of stridhan or woman’s peculiar property. 
Thus in a passage from Mann (IX, 194) and Katyayana quoted 
by Jimutavahana in the Dayabhaga, Chapter IV, section 1 , para. 
4, what is given before the nuptial fire and what is presented 
in the bridal procession, are described as two out of the six- 
fold forms of stridhan. To the same eSect is a passage from 
Narada {XIII, 8) where mention is expressly made of gifts 
before the nuptial fire or presented in the bridal procession. 
Vishnu and Yajnavalkya apparently do not expressly mention 
gifts at the time of the bridal procession, but they refer to what 
is received and what is given before the nuptial fire. Again, 
whatever a woman receives at the time she is taken from her 
father’s house to her father-in-law’s house, is denominated as her 
stridTmn Adhya Vahanika, which means pre- 

sented in the bridal procession. When we turn to the Mitakshara, 
Chapter II, section XI i,. paras. 4 and 5, we find the commen- 
tator adopting the definitions given by Mann and Katyayana 
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and recognizing what is presented to the bride before the nuptial 

fire or in the bridal procession as an ordinary form of 

To the- same effect is the discussion in the Viramitrodaya, 'v.: ^ 
Chapter V, part I, section III (Sastri Golap Chanara Sarkar s Saho. 

Translation, p. 222). There can be no question, therefore, that 

from the earliest times institutional writers and commentators 
on Hindu law have recognised gifts to a bride at the time of her 
marriage before the nuptial fire, as also what is received by her, 
when she is conducted from her father’s house to her husband’s , 

as among the most common forms of a woman’s property. It 

would be a mistake to suppose, however, that the right of a 
Hindu daughter whose father is dead, to receive a dowry at the 
time of her marriage from the estate of her father is dependent 
merely upon ancient custom. There are express texts which 
show that, if a man leaves unmaiTied daughters, the persons, 
who take his property by inheritance or by survivorship, are 
bound to make adequate provision for their marriage. Thus in 
Manu, Book IX, verse 118, it is provided that, “ to the un- 
married daughters by the same mother, let their brothers give 
portions out of their own allotments respectively according to 
the class of their several mothers ; let each give a one-fourth 
part of Ms own distinct share ; and those vdio refuse to give it 
shall be degraded.” To the same effect is the rule laid down in 
Yajnavalkya, Bookll , verse 124, that ‘ ‘ iminitiated sisters should 
have their ceremonies performed by those brothers, who have 
already been initiated , giving them a quarter of their own share.” 

With reference to this last text, it appears that, although at 
one time upanayam as distinct from marriage was allowed to 
females, now, according to usage and a well-known text of Manu 
(Book II, verse 67), their initiation consists of their marriage. 

The two texts, to which we have just referred, have led to con- 
siderable difference of opinion amongst commentators ; one 
school adopts a liberal construction, while another school 
maintams that all that is intended to be laid down is, as stated 
in the text of Vishnu, “ that the marriage ceremony of the un- 
married daughters should be performed according to the father’.H 
wealth,” and that the word “ quarter ” is here used, not in its 
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plain sense, but simply to,. enjoin the , allowance of as much as 
will suffice for the marriage' of the sisters.' Visvanatli Manda- 
lik in his edition of the Institutes of Yajnavalkya, at page 217, 
points out that Vachaspati Misra follows this interpretation, 
and his view is adopted by Sulapani. The Smriti Chandrika, 
Bharuchi, a commentator of Manu,and Jimutavahana follow the 
same rule, whereas Vijnaneswara and the author of Viramitro- 
daya notice this interpretation and reject it ; the authors of 
the Mayukha and the Kamalakara follow Vijnaneswara, while 
Apararka and Medhatithi in their commentaries on the text 
of Manu, which we have just quoted, also make observations 
to the same effect. It may further be mentioned that Apararka, 
in his commentary on the Institutes of Yajnavalkya (Poona 
edition, VoL II, page 731) relies upon the text of Narada and 
Vyasa in support of the view that an unmarried daughter is 
entitled to a quarter of the share, which she would have 
received, if she had been a son. But whichever view be ac- 
cepted, it is clear from the Mitakshara, Chapter I, section 7, 
paragraphs 5 to 1 4, and from Viramitrodaya, Chapter II, parti, 
section 21 (Sastri Goiap Chandra Sarkar’s Translation, pages 
81 to 84), that the maiden daughter is entitled to a share, which 
represents her dowry and marriage expenses, and such share 
is one-fourth of what she would have been entitled to receive, 
if instead of being a daughter she had been a son. These 
texts are, in our opinion, sufficient to support the view that 
when upon the death of a Hindu governed by the Mitakshara 
law, his property is taken by his widow, a gift by the widow 
to her daughter on the occasion of her marriage out of the es- 
tate of her husband is within her powers, provided that the 
portion so given is reasonable in amount, and that the question 
whether it is reasonable or not has to be determined with re- 
gard to what would have been the share of the unmarried 
daughter under the rules laid down in the Mitakshara, Chap- 
ter I, section 7, paragraphs 5 to 14. That a Hindu widow is 
entitled to alienate a portion of her husband’s estate for the 
marriage of her daughter is beyond controversy. As to this, 
;it will suffice to refer to - the Vyavastha Darpan of '^/Shama' ' 
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Gliaraii Sircar ■ (1st edition , page 59; 2nd edition, page 54 ), . ... 
where it is stated 'that the widow is oompetent, even without 
the consent, of reversioners, to make a sale or other disposition 
of her husband’s property for the marriage of her daughter, 
and in support of the assertion, reliance is placed upon, the text of 
Devala to the effect that to maidens should be given a nuptial 
portk^n of the father’s estate” (Jagannath’s Digest translated 
by Oolebrooke, VoL I, page 185), and upon other texts of 
Vasistlia and Paithinashi, which indicate plainly the religious 
benefit accruing to the father of a girl upon her marriage, and 
the sin committed, if the maiden is not given away in marriage 
before she attains puberty (Jagannath’s Digest translated by 
Oolebrooke, VoL III, page 460). The same view has been 
adopted in judicial decisions of the highest authority. Thus in 
the case of Gossi Nath Bysmh v. Hurra Soondery (1), which was 
heard by the Supreme Court at Calcutta in 1819 and by the 
Judicial Committee in 1826 [2 Morley’s Digest, 198 ; Clarke’s 
Rules and Orders 1834, page 91 ; Montriou’s Cases on Hindu 
Law, 477 to 507 ; Vyavastha Darpan, 2nd edition, pages 89 to 
107], it was stated by Lord Gifford, in delivering the opinion of 
their Lordships, that a Hindu widow had, ' " for certain purposes 
a clear authority to dispose of her husband’s property, and 
might do it for religious purposes, including dowTy to a 
daughter.” The learned Judge further added that it was in his 
opinion absolutely impossible to define ‘‘ the extent and limit 
of her power of disposing it, because it must depend upon the 
circumstances of the disposition whenever such disposition shall 
be made and must be consistent with the law regulating such 
disposition.” The validity of gifts on the occasion of marria,ge of 
unmarried daughters has also been affirmed in more recent cases. 
Thus in the case of Ramasami Ayyar y . Vengidusawd Ayyar (2), 
it was ruled that, when upon the death without issue of a Hindu, 
in whom the whole of the family property had vested, her 
mother took the estate and subsequently gave a portion of the 
property to her son-in-law on the occasion of his marriage wdth 

(l) (1820) Clarke’s Rules and (2) (1898) 1. L. B. 22 Mad. 113, 

Q rders, 91. 
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her daughter, the gift, which was found not to he otherwise than 
Ghtoaman reasonable in extent , was upheld as binding on the reversioner. 

' ' , Mr. Justice Subraniania Ayyar relied upon passages from tne 

aon Sahu. Chapter I,, section 7, paragraphs 6 to 14, ai:i.d Sinriti 

Chandrika, Chapter IV, section 20, which deal with the question 
of allotment to be made by brothers to their maiden sisters at 
the time of partition, and referred to the circumstance that the 
commentators were divided as to their precise import , some of 
them holding that all that the texts mean is that the funds 
required for the marriage of sisters should be provided out of 
their father’s estate, and others maintaining that, inclusive of 
their marriage expenses, sisters are entitled to a provision not 
exceeding one-f ourth of what they would have obtained had they 
been males. The learned Judge, without deciding the question 
which of the two views has to be taken as la'w, held that the 
texts justified something more than a disbursement out of the 
estate of only the price of things required in coimection with the 
celebration of the marriage, and that the better and sounder 
view was that the authorities should be understood to 
empower a qualified owner, like a widow, to do all acts proper 
and incidental to the marriage of a female, according to the 
general practice of the community to which she belongs. In 
the particular case then before the Court, it was held that as at 
the time when a girl belonging to the community concerned 
was handed over in marriage, certain gifts had to be made to 
the bridegroom, one of which was bhoodanam or gift of land, a 
gift by the widow in conformity with immemorial custom must 
be upheld. The learned Judge also observed that the gift 
could be defended on the ground that, apart from the circum- 
stance that it was a provision for the married couple, it was 
believed to enhance the merit of the primary act, namely, the 
giving of a virgin in marriage, which from a religious point of 
view is supposed to be productive of considerable benefits to 
the parents. We are entirely in agreement with this view of 
the law, which is, moreover, supported by still later decisiouB. 
Thim In Kudutamm£i> Y/ NamsimM it has been 

(1) (1907) 17 M. L. J. 528, 
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rilled that Hindu father governed by the 'Mitaksliara law,, 
who w^ould not ordinarily be entitled' to transfer any portion 
of the coparcenary property, is entitled to make a gift by way 
of marriage portion to his daughters out of the family property, 
to a: reasonable extent, and, further, that a Hindu brother, 
the managing member of a joint family, does not act in excess 
of Ms powers as such when he gives away a reasonable portion 
of the joint family property to his sisters who, though married 
in their father’s lifetime, were left for some reason or other 
without marriage portions. The learned Judges held that they 
were not required to rule that the brother was bound to do so 
or that the father was bound in law^tq give his daughter any- 
thing at her marriage, but that all that was^necessary to rule 
was that the gift was not in excess of the powers of the brother, 
and could not, therefore, be recalled by him or avoided by his 
soEi The case of Kamahshi Ammal v. Chalcmpany Chettiar (1) 
is not really opposed to this view, and is at best an authority 
for the proposition that an undivided member of a Hindu 
family governed by the Mitaksliara law has no power to 
alienate a considerable portion of the joint family property by 
way of gifts to the female members of the family, specialty when 
the gift is not shown to have been made in connection with 
the marriage of such female members. Substantially the same 
view was taken by the Allahabad High Court in Rustam 
Singh v. MoU Singh {2), in which it was ruled that, when a 
Hindu leaves an unmarried daughter, her mother, in order to 
raise money to meet the expenses of the daughter’s marriage, 
may mortgage properties of her own which had come to her 
from her father, and that such an alienation was binding upon 
the reversionary heirs of her father. The decision of this 
Court in Damoodur MisserY. Sermhutty Misrani (3), in which 
it was stated that properties sufficient to defray the expenses 
of the nuptials should be given to unmarried daughters, tends 
in the same direction. Upon the authority of the ancient texts 
and of the commentators, as also upon the judicial decisions to 
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wMcIi w© have referred, there cannot, i3i om" opinioa,. b^ 
reasonable doubt that a gift by a Hindu widow of a reason- 
able portion of her husband’s immoveable property to 
her daughter in connection with her marriage is within the 
scope of her authority as a qualified owner and is binding upon 
the reversionary heirs of her husband. It was strenuously 
contended, however, by the learned vakil for the respondents 
that the gowna ceremony would not, for the purpose of this rule, 
be treated as part of the marriage or necessarily connected with 
it. In our opinion, this contention is entirely unfounded. 
What is called the gowna ceremony is also known as the dwira- 
gaman ceremony,- that is, the ceremony performed when the 
young wife, upon the attainment of puberty, leaves her parental 
home to take up her residence in the house of her husband. The 
authorities, to which we shall presently refer, provide for the 
performance of ceremonies on the occasion, and it is well known 
that it is customary to make gifts to a daughter of the house at 
the time she leaves her parental abode. It is not, of course, 
suggested that the marriage ceremony is incomplete without 
the dwiragaman ceremony. The relationship of husband and 
wife is indissolubly created by the performance of the marriage 
ceremony. So far as that relationship is concerned, it is 
finally and conclusively established upon the completion of 
the ceremonies performed at the time of the marriage. Never- 
theless, the dwiragaman ceremony is regarded as an essential 
complement to marriage, and it is an occasion of importance, 
on which, according to the customs prevalent in Behar, gifts 
have to be made to the daughter. Raghunandan in his Jyotish- 
tawta (Institutes, VoL I, page 360)quotes a verse from Narayan 
Paddhati, which defines dwiragaman as the second entrance of 
the bride into the house of her husband from that of her father 
attar the celebration of the marriage. Such is the importance 
attributed to this ceremony, that Sanskrit works on law and 
ritual abound in minute rules as to the time when alone it can 
be performed. Thus Raghunandan in the work just mentioned 
quotes a verse from Kritya Chintamani to the effect that a 
bride, if her dmragawmn is celebrated in the eighth year, kilfe 
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her mother-in-law ; il m the'tenth year, kills her father-in4aw ; 
and if in the twelfth' year, kills her husband, Raghimandan 
again relies upon a verse of Prachetas quoted in the Sripati- 
' Sanhita, which prescribes that the dwiragaman ceremony can 
be performed onty under certain constellations' on defined 
auspicious moments. ' To the same effect are passages in the 
Dipika, Sat' Kritya 'Muktabali, Jyotish Sara-Sangraha and 
Muhurta Chintamani (Benares edition, Sambat 1930, page 84). 
Similar restrictions are also prescribed by Gadadhar Dikhit, 
who flourished in Behar, in his commentary on the Parasara 
Girhyasutra of the Yajur Veda, Kanda I, Aphorism 2 (Benares 
edition, page 145). No reference to the dwiragaman ceremony 
is apparently to be found in the Vedas (Marriage Hymn in 
MandalX, Sukta 85, Wilson’s Rig Veda, VoL VI, page 223) for 
the obvious reason that in Vedic times marriages of girls took 
place after attainment of puberty and the bride finally left the 
parental abode immediately upon the completion of the mar- 
riage ceremony. In later times, however, when the custom of 
marriage before puberty became firmly established, simul- 
taneously the Q>mtom oi dwiragantan grew up and came to be 
recognised in authoritative Sanskrit works on Hindu ritual. 
The works, to which we have referred, are fairly old ; for in* 
stance, the writings of Raghunandan go back to the fifteenth 
century, the Muliurta Chintamani dates back to the sixteenth 
century, and the Jyotish Sara-Sangi‘aha was composed at about 
the same period. But there are other works of a much earlier 
date which speak of the dwiragaman as an important ceremony 
in relation to marriage ; for instance, in the Sanskara Ratna- 
mala of Gopinath, one entire section is devoted to marriages 
(Poona edition, Vol. I, pages 454-603), and on page 570 the 
learned author describes dwiragaman m related to marriage and 
closely connected with it, on the authority of a text of Vyasa. 
The authenticity of the text of Vyasa can hardly be called in 
question, as the same text is quoted in Nirbandha SIromani 
and Nirnaya Sindhu (Bombay editioh, 1901, page 243). These 
references amply show that the dwiragaimn ceremony is treat- 
ed in works of authority as a ceremony of importance closely 
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conB'^cte'd- with, marriage.. In otir opinion, there- is no snb- 
stantial.distinction- between gifts, made at, the nuptial fire nr' 
in the bridal procession and gifts made at the time of the dwira^.- 
gammi ceremony. In fact, gifts made, af the time, of the dwira- 
gaman cerem.ony, may rightly be I’egarded as dowry , deferred, 
and if it was competent to JankiKoer to make a gift to her 
daughter, Mnsammat Gango, on the occasion of her marriage, 
it was equally competent to her to make a gift on the occasion 
of her gowna ceremony. The only question is whether the gift 
was of a reasonable portion of her husband’s immoveable pro- 
perty. On the principle laid down by Lord Gifford, to which 
we have already referred, this must be determined with regard 
to the circumstances of the particular disposition. Now the 
evidence shows that Amrita Lai died, leaving only one daughter ; 
and his properties consisted of three houses, the total value of 
which according to the evidence given on behalf of the defendant, 
which is more detailed and more trustworthy than that adduced 
on behalf of the plaintiff, was approximately Rs. 3,800. The 
particular house, which was transferred by way of gift to the 
daughter, was worth about Rs. 1,200 ; in other words, the value 
was a little more than one-fourth and a little less than one-third 
of the total value of the three houses. In these circumstances, 
it is impossible to say that the gift was unreasonable in extent. 

On all these grounds, we must uphold the contention of 
the appellants, that it is competent to a Hindu widow govern- 
ed by the Mitakshara law to make a valid gift of a reasonable 
portion of the immoveable property of her husband to her 
daughter on the occasion of the daughter’s govnm ceremony, 
and that such gift is binding upon the reversionary heirs of her 
husband. We further hold that in the circumstances of the 
case before us, the gift was proper and reasonable and conferred 
an absolute title upon the donee. 

The result, therefore, is that this appeal must be allowed, 
the decree of the District Judge set aside, and the decree of the 
Subordinate Judge restored. We direct that each party do 
pay Ms OWE costs throughout the litigation. 
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/ CIVIL RULE. 

. . Before Mr. , Justice Ofdtty and Mr. Justice Carnduff, 

re RAM PRASAD MALLA.* 

. ■ . June 28. 

Sanction for prosecuHmi — Jurisdiction — Biigh - Courts jurisdiction of — District 

tfudge-^Griminal Procedure Code {Act Y of 1898) ss. 195 (I) cl (6), and 

d^d-^^Bevisiofu— Civil Procedure Code {Act V of 1908) s. 115. 

Neither the High Court nor the District Judge has power, tmder section 476 
of the Criminal Procedure Code, to direct a prosecution for an offence committed 
before a Provincial Small Canse Court. 

Begu Singh v. Emperor (1) referred to. 

The High Court itself is precluded from granting sanction in such a case 
under section 195, sub-section (jf), clause (6) of the Criminal Procedure Code, 
as a Provincial Small Cause Court is not subordinate to it witliin sub- 
section (7), clause (c)\ nor can it interfere under sub-section {6) with an order 
of a District Judge revoking a sanction granted by such Small Cause Court; 

Eamijuddi Mondol v. Damodar Qkose (2), Girija Sankar Roy v. Binode 
Sheikh (3) and Muthmwami Mudali v. Veeni Ghetti (4) referred to. 

Where the District Judge revoked a sanction granted by a subordinate « 

Coui’t to a District Magistrate on the ground that > a sanction could not be 
granted to a third party ,’ and initiated proceedings under section 476 of the 
Criminal Procedure Code ; — 

Held, that he acted illegally in the exercise of his jurisdiction, and that the 
High Court had powder to set aside his order under section 115 of the Cod© of 
Civil Procedure (Act V of 1908). 

. Eamijuddi Mondol V. Damodar Ghose [2) 

Oiviii Rule. 

This was a Rule obtained by tbe petitioner, who was the 
plaintiff in tbe original suit, to show cause why tbe order of tbe 
District Judge sanctioning prosecution of tbe petitioner under 
section 476 of tbe Criminal Procedure Code should not be set 
aside. ■ 

The petitioner instituted a case against one Ragbubar 
Malla, said to be residing at Budge-Budge, in the Small Cause 

* Civil Eule No. 1800 of 1909, against the order of I'. Eoo, District Judge, 
24“Pergnnnalis, dated Marcli 16, 1909. 

(1) (1907) I. L. E. 34 Calc. 651. (3) (1906) 5 C. L. J. 222. 

(2) (1906) 10 C. W. N. .1026. (4) (1907) I. L. K 30 Mad. 382. 
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Coiirt for recovery of Es. 45, alleged tO; be due on 

accoimt of a loan. The summons was alB,xed to the outer door of 
the "'^ordinary dwelling house of the defendant. An ex parte 
decree followed. Two applications for execution of the dectee 
were nnsnccessful, the first for ; want, of prosecution and the 
second because the defendant was not found at his native village, 
Azamgarh, in the United Provinces. The third application was 
successful. The defendant appeared in the Small Cause Court 
at Alipur and applied to have the ex parte decree set aside and the 
suit reheard. He denied the loan and denied having ever lived 
at Budge-Budge. His application was granted and a date fixed 
for the rehearing of the case. He then applied for the examin- 
ation on commission of eight witnesses living in the district of 
Azamgarh. This last application being granted, notwithstand- 
ing strenuous opposition on the part of the plaintiff, the plaintiff 
asked leave to withdraw the suit. Leave was granted and the 
suit withdrawn. 

The District Magistrate then applied to the J udge of the Small 
Cause Court to gi*ant him sanction under section 195, sub-section 
(1), clause (&) of the Criminal Procedure Code, to prosecute the 
plaintiff for an offence under section 209 of the Indian Penal Code. 
The sanction was granted. On appeal, the District Judge 
revoked the sanction solely on the ground that a sanction could 
not be granted to a third party. The District Judge, however, 
himself ordered, under section 476 of the Criminal Procedure 
Code, the plaintiff to be prosecuted, as in his opinion there was a 
strong pnwia facie case that the petitioner had brought a false 
suit. 

The plaintiff thereupon moved the High Court and obtained 
this Rule. 

The Senior Government Pleader (Babu Mam Charan Mitra) 
{Mr. G, Sircar with him) showed cause." An inquiry is ■ not 
absolutely necessary under section 476 of t he Criminal Procedure ■ ' 
Code. As an order under section 476, the District Judge had : . 
Jurisdiction. The offence under section 209, of the Indian Penal , 
(>3de was brought to- the' of the ' District Judge in the 
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cotti’se of a - judicial, proceeding, , thongli it was in an appellate 
stage, Wliy should the privilege accorded to tlie humblest, 
subject be denied to a Magistrate ? This Rule cannot affect the 
Small Cause Court Judge^s order : B^peram Surma v. Gouri Nath 
DuU (1), . Jadumih IlaJiia v. JagaMsh Chandra Deh (2), Queen- 
Empress, w. SesJmdri Ayyangar (3), and Pampapati Sastri y. 
Subia SaMri'{€), . 

JSahu Sarat Chandra Roy Chowdhury {Babu Satya Charan 
Chandra with him), in support of the Rule. If the Munsif (Small 
Cause Court Judge) has granted sanction, the District Judge 
cannot again do so. He may confirm or revoke, but not modify ; 
see section 195(7) of the Criminal Precedure Code. His order, 
therefore, cannot come under section 476 of the Criminal Pro- 
cedure Code. Section 476 must be read with section 195 (1) (6). 

[Chitt Y J, Wh at do you understand by the words ‘ ‘ brought 
under its notice” in section 476 of the Criminal Procedure 
Code?] 

Brought under its notice ” applies only to the Appellate 
Court and not the first Court. Jadunath Mahta v. Jagadish 
Chandra Deh {2) does not decide this point clearly. To give 
the District Judge jurisdiction in such matters, the judicial 
proceeding itself, in which the offence was said to be committed, 
must be before him by way of appeal or motion. No subse- 
quent proceeding can give him the jurisdiction contemplated 
in section 476, [Chitt Y J. It was a judicial proceeding from 
beginning to end.] That, I submit, is not the intention of the 
Legislature. The cases cited by the other side are distinguish- 
able. The District Judge had no jurisdiction to order a pro- 
secution under section 476 : see the Pull Bench case of Begu 
'Singh Y. .Emperor (5). He also could not make a complaint.” 
{^Senior Government Pleader. The Pull Bench case refers only 
to section 476, but this order is really under section 195, the 
procedure only being under section 476.] [Chitty J, But can 
we not ourselves direct a prosecution?] 
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The Pull ' Bench 'ca^^ is against that ' course. Besides that ' 
the Small Cause Court is^ not subordinate to the High Court' 
within the meaning of section 195. 

[Chitty J. But can we not restore the sanction granted ' 
hy the Small Cause Court Judge ?] As there is no appeal or' 
motion against the order of revocation before this Court, your 
Lordships cannot interfere with that order. The main question 
before the Court is whether the order of the District Judge 
under section 476 was legal: Hamijuiddi Mondol v. Damoddf 
GJiose (1) and Girija Sanhar Roy v. Binode Sheihh (2). Sec-* 
tion 537 of the Criminal Procedure Code has no application 
to a Civil Bench. But the Criminal Bench may interfere under 
section 439, if the Government moves it. [Carndtjfi' J. But 
we can call for the record ourselves and consider the whole 
matter.] Taking the case on the merits, the order of the Small 
Cause Court was unjust. It was also illegal, and the order of 
the District Judge setting aside the same was proper. Sanction 
to a stranger to the direct proceedings cannot be given : In the 
matter of the Petition of Khepu Nath Sikdar v. Grish ChundsT 
Muherji (3), Habibur Rahman v. Mwishi Khodahux (4) and 
Kali Charan Lai v. Basudeo Narain Singh (5). 

[Chitty J. The last quoted case refers to gratification of 
a private grudge of an individual.] But sanction is required 
to prevent that as well. [Chitty J. But each case must be 
considered on its own facts. We can at any rate take action 
under section 115 of the Civil Procedure Code.] But your 
Lordships cannot go behind the order moved against: In 
re Gopal Siddeshwar Despande (6), Amir Bassan Khan v. Sheo 
Bahsk Singh {7), Durga Das Ruhhit v. Queen Empress 
Mulfat Ali Shaikh v. The Emperor (9) and In re Ghundra-: 
Kant Ghose (10). 

Gut, adu. ' Vult. ■ 


(1) (1906) 10 0. W. N. 1026. 

(2) (1906) 5 0. L. X 222. 

(3) (1889) I. L. R. 16 Oale. 730. 

(4) (1906) 11 C. W. N. 196. 


(6) (1908) I. L. R. 32 Bom. 203. 

(7) (1884) I L. R. 11 Calc. 6 ; 

L. R. 111. A. 237. 

(8) (1900) I. L. R. 27 Calc. 820, 

(9) (1906) 10 a W. N. 222. 


(5) (1907) 12 C. W. N. 3. 

(10) (1888) 3 G. W. N“. 3. 
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Ohitty AND Gaskbitpi? JJ. This is a Rule ealb'ng upon the 
District Magistrate of the 24-Pergunnahs to show cause why 
an order of the District Judge, dated the 16th March last, 
directing the prosecution under section 209 of the Indian Penal 
Code of the petitioner, Ram Prasad Malla, should not be 
set aside. The facts, out of which the case has arisen, are 
these*: 

In June 1904, the petitioner, a resident of Budge-Budge, 
brought a suit for the recovery of Rs. 45 alleged to be due for 
principal and mterest on account of a loan made in January 
1902 to one Raghubar Malla, who was described m the plaint 
as then residing also at Budge-Budge. Summons was issued 
in due course, and, according to the process-server’s report and 
the petitioner’s own affidavit of the 18th July 1904, it was, in 
the absence of Raghubar Malla himself, affixed to the outer- 
door of his “ ordinary dwelling-house ” at Budge-Budge, as 
pointed out by the petitioner himself. On the following day 
the case was heard ex farte. by the Munsif of Alipur, sitting in 
the Small Cause Court, and was decreed after a cursory ex- 
amination on oath of the petitioner. 

The first application for execution was made on the 17tii 
September 1904, and this was apparently struck off for want 
of prosecution on the 9th January 1905. A second application 
is dated the 6th December 1905, and on it a certificate under 
section 224 of the Civil Procedure Code of 1882 seems to have 
been sent to Raghubar Mafia’s native district, Azamgarh, in the 
United Provinces, but returned unserved. A third attempt to 
execute the decree was made in the latter part of 1907 with 
better effect ; for the notice required by section 248 of the 
Code of 1882 was duly served upon the judgment-debtor Raghu- 
bar Mafia, in Azamgarh, with the result that he appeared in 
the Small Cause Court at Alipur and appfied, on the 21st March 
1908, to have the ex-parte decree against him set aside and the 
suit reheard. What purports to be his application was first 
submitted to the Court in the United Provinces, and is in the 
Persian character. It is not in the form of, or supported by, 
an affidavit ; but, for the purposes of this proceeding and in 
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view of,; tlieiact that' lie was assisted in making it by the District 
Magistrate 'through the Government, Pleader, there is clearly 
no reason, why it should not be referred t o . It declared categori- 
cally that Raghubar Malla had not received any summons, 
that he had , never been in Calcutta before, that he had 
pever borrowed any money from the petitioner, that the peti- 
tioner’s suit was false and had been brought maliciously] and 
that the first that he (Raghubar Malla) had heard of it 
was after the transfer of the decree for execution to Azamgarh. 
Raghubar Malla was, moreover, examined on oath by the 
Small Cause Court Judge on the 18th July 1908, and he then 
swore that he had never been to Budge-Budge, that there had 
been no service on him and that he had first come to know of 
the existence of the ex-parte decree in the preceding month of 
March. Much stress has been laid on the fact that his deposi- 
tion stops short here and contains no express denial of the debt, 
the learned vakil for the petitioner arguing that, whereas his 
client has sworn to the truth of his case against Raghubar Malla, 
there is so far on record no assertion on oath to the contrary 
by Raghubar Malla, and that consequently there is no sure 
foundation for the prosecution of his client for the offence under 
section 209 of the Indian Penal Code of making a false claim 
in Court. The argument is ingenious, but it is nothing more, 
and it would be ridiculous to allow it to prevail. The sworn 
statement of Raghubar Malla in examination in chief was 
naturally confined to the only point that had for the purposes 
of section 108 of the former Code of Civil Procedure to be es- 
tablished ; it might have been, but was not, extended beyond 
that point in the cross-examination to which Raghubar Malla 
was actually subjected ; and, as it stands, apart even from the 
petition already referred to, the inference to be drawn from it 
and from the circumstances is that Raghubar Malla intended to 
deny everything. It may, moreover, be taken for granted 
that the District Magistrate has not tried to launch this pro- 
secution without making sure that that person is prepared to 
be a witness, and there is at this stage, at all events, no need 
for entertaining a doubt on the point. 
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Raghiibar Malla having deposed that there had been no 
service upon him, the petitioner was also examined. He then 
went back on the statement contained in his affidavit of the 
18th July 1904, and affirmed that he had not himself accom- 
panied the process-server, but had deputed another person 
to identify the defendant. We may observe in passing that 
it is ^difficult to reconcile these two sworn statements. The 
application under section 108 of the former Code was then 
granted, and it was ordered that the suit should be proceeded 
with, the 24th August 1908 being fixed for the hearing. The 
defendant next applied for the examinatmn on commission of 
eight witnesses in the district of Azamgarh. This application, 
which was .strenuously opposed by the petitioner, was granted, 
and the petitioner thereupon asked for leave to withdraw. 
Leave was given and the suit was accordingly withdrawn on the 
5th August 1908. 

We nex'fc find the District Magistrate moving the Munsif 
under section 195, sub-section (2), clause (b) of the Criminal 
Procedure Code, to sanction the petitioner’s prosecution for 
the offence of making a false claim, and the Munsif, in a con- 
sidered order, dated the 8th February 1909, granting the 
sanction prayed for. The learned District Judge, however, on 
being appealed to under sub-section (6) of the section, revoked 
the grant solely on the ground that “ sanction could not be given 
to a third party to take up a prosecution;” but, having at 
the same time arrived at and recorded the opinion that “there 
was a strong primd facie case that the petitioner had brought 
a false suit in the Small Cause Court he evidently endeavoured 
to avoid a miscarriage of justice by himself directing the peti- 
tioner’s prosecution. Ami this, it is manifest, he intended 
to do, and did, under section 476 of the Code, although the 
section itself is not mentioned in his order of the 1 6th March last. 

This is the order which the petitioner moved us to set 
aside as having been made without jurisdiction ; and, in view 
of the recent Full Bench decision in Begu Singh y. Emperor {1), 
we felt bound, not only to grant a Rule in the first instance 
'1)(1907)I. L. R. .S4 0aln. .S51. 
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but also to concede, when 'the /Rule came on for healing, that 
the District Judge’s order could not stand. At the same time 
we are at a loss to appreciate the necessity for the learned 
District Judge’s interference with the sanction granted by the 
Small Cause Court Judge, and we intimated that we would 
examine the record in order to ascertain 'and, decide, -after hear- 
ing the petitioner again on the whole case, whether on the merits 
and in the interest of justice, further orders in the direction 
of the petitioner’s prosecution should not be passed. 

The entire case has been reargued before us at great length 
and with much ability by the learned vakil for the petitioner, 
but nothing that he has been able to urge on the merits has 
influenced the opinion to which, as already indicated, we were 
inclined at the last hearing. The reported cases on the subject, 
which are very numerous, need not, we think, be discussed ; 
for they are really all distinguishable, and the provisions of 
the law itself, as well as the principles underlying them, are 
simple, intelligible and reasonable. In the first place, a charge 
such as that we are now considering, depending as it does on 
intention and knowledge and involving the proof of a nega- 
tive, is easily preferred, but by no means easily established ; 
and, as prosecutions ending in failure are to be deprecated as 
being calculated to do harm rather than good, they ought 
not to be undertaken without considerable circumspection and 
care. Secondly, it is manifestly unfair to put a plaintiff or 
complainant, so to speak, out of the witness-box into the dock 
without giving him a full opportunity for proving his own 
case or showing that he had grounds for proceeding. Thirdly, 
offences of this kind are essentially — and they are so classified 
in the Penal Code — offences against public justice ; whence it 
follows that they ought to be pressed primarily in the interests 
,, of public justice, and never as a means of satisfying a private 
-grudge. . For these reasons, the Legislature has, interposed the 
safeguards provided by sections 195 and 476 of the . Criminal 
Procedure Code, and with what has been laid down as to the 
expediency of insisting upon those safeguards being given full 
effect to and ; not ; evaded, we / are ;in , cordial^ a 
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But, having said so mucli, we doubt if there is, really .'anythiiig 
more to, be said : in other words, it seems to ns that cases -such 
as this should be dealt with mainly, if not entirely, on the 
broad lines indicated above, and that, if' the conditions there 
suggested are observed, mere technicalities should not be 'per- 
mitted to interfere with the course of Justice. 

' In this instance the undisputed and indisputable ' facts 
spelk for themselves. On them, and no doubt, also on further 
information received, a responsible officer of the Government, 
who presumably had some grounds for his action, and whose 
motives must be assumed to be above suspicion, sought to 
prosecute the petitioner } on them again, Ihe Small Cause Court 
Judge has, after obviously careful consideration, come to the 
conclusion that the case was a proper one for sanction. And 
on them also the District Judge has arrived at the opinion that 
there is “ a strong prima facie case against the petitioner.” 
Add to all this the circumstance — ^to which it would be mere 
afiectation to close one’s eyes — ^that there is certainly nothing 
improbable in the suggestion that an eoj parte deoxee on a false, 
though trifling, claim may, without much difficulty and with 
a fair prospect of success, be obtained and executed against a 
stranger hailing from a distant part of the country, and the 
simple questions arise — ^why should the petitioner not stand 
his trial, and why should the efforts of the District Magistrate 
towards vindicating public Justice and checking abuse of the 
processes of the Civil Courts be summarily interfered with ? 
To this, there can, we think, be only one answer. 

So much for the merits, in so far as they can, or ought to, 
be considered at this stage. But here we are confronted with 
a number of objections and difficulties. If they are insuper- 
able, so much the worse ; but it must surely be our first care to 
overcome them, if they can be overcome, and see, if possible, 
. that justice is done. 

The Full Bench case already cited prevents us— as it 
ought to have prevented the learned District Judge — ^from 
taking action under section 476 of the Criminal Procedure Code 
and directing the petitioner’s prosecution. The High Court; 
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is not, for the purposes of section 195, the Court to whicli the : 
Small Cause Court Judge of Alipur is subordinate, and, there- 
fore, we are precluded from ourselves sanctioning the prose- 
cution under clause (6) of sub-section (i) of that section. A 
Division Bench of this Court has [see HamijuMi Mondol v. 
Damodar Ghose{l)\ held that the High Court cannot, under 
sub-section (d) of the same section, interfere with an order 
of a District Judge revoking a sanction granted by a Munsif. 
We doubt whether this ruling is consistent with that in Girija 
Sanhar Boy v. Binode Sheikh (2), in which the learned Judges — 
one of whom was a party to the earlier ruling of the same year — 
held that the High Court could, under the sub-section referred 
to, interfere with the order of a District Judge approving a 
Munsif’s sanction, and a Full Bench of the Madras High Court 
has [see Muthiiswami Mwlali v. Feem Ghetti (3)] expressly 
dissented from Hamijvddi Mondol v. Damodar Qhose (1). But 
we cannot dissent from the last-mentioned case without refer- 
ring the point to a Full Bench. There remains, therefore, only 
the power of revision vested in us by section 115 of the pre- 
sent Code of Civil Procedure (corresponding with section 622 of 
the Code of 1882) ; and the questionis whether it is open to us 
to exercise it here. It has been strongly urged that it is not , and 
in oormeGtion Hamijuddi Mondol Y. Damadar Qhose (1) has 
again been cited. That case, however, is distinguishable ; for 
in it the District Judge had dealt with the matter on the merits 
and revoked the sanction for reasons relating thereto, and the 
learned Judges came to the conclusion that he had not exercised 
a jurisdiction not vested in him by law, nor acted illegally or 
with material irregularity. Here the position is very different, 
and we think that we are not unduly straining the language 
of the section by holding that it applies. The meaning to be 
attached to it, although it has been the subject of many rulings, 
cannot be said to have been as yet settled by authority ; but one 
thing is clear on the face of it, and that is that it cannot be 
limited to the case of a subordinate Court acting altogether 

(1) (1906) 10 a W. N. 1026 . (2) (1906) 5 C, L. J. 222. 

■{3)^(19071 1, L. B. 30 Mad. ;m- '' 
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witiiout jurisdiction.' It expressly covers 'tlie'case of .a. Court 
“ acting in tlie exercise of its jurisdiction illegally or with 
material irregularity,” and v/hat we have to consider is wlietker 
this is not such a case. We have .already observed that we do 
not understand the learned District Judge^s reason for thinking 
that he was bound to overrule the Small Cause Court Judge. 
Tli^e is certainly nothing in the statute law to limit the grant 
of sanction to a party to the proceeding in connection with 
which the offence aimed at was committed, and the only 
authority that the learned vakil could cite in support of the rule 
suggested by the District Judge’s order is In re CJmndra Kant 
Ghose (1). In that case anappKcation for sanction, unsigned 
and unverified, had been filed before a Munsif ostensibly on 
behalf of the defendant in a civil suit. The defendant repu- 
diated it and declared that he had no desire to prosecute, and 
the Munsif found that it had emanated from a private person, 
who was not a party to the suit. The sanction was neverthe- 
less granted, and we venture to say that we entirely agree with 
all that the Division Bench of tliis Court said in setting it aside. 
But “ a case is only an authority for what it actually decides,” 
and there is clearly nothing in the learned Judge’s judgment 
to support what would, in our view, be the astounding propo- 
sition that sanction to prosecute for an offence against public 
justice should be withheld from a public officer as such. 
Surely there could be no better recipient of such sanction, 
and, in our opinion, the learned District Judge was acting ille- 
gally in the exercise of his jurisdiction, when he laid down and 
followed as binding a rule to the contrary. 

The result is, that this Rule is made absolute, and that the 
whole of the District Judge’s order of the 16th March last is 
set aside. The sanction originally granted by the Small Cause 
Court Judge and revoked by that order is thus restored ; and 
it will now be open to the District Magistrate to proceed in 
accordance with law. 

Rule absolute. 


1909 

Ram'.' ' 

Prasad 
Mali/A, 
In re. 
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APPELLATE CRIMINAL. 

Before Sir Lawrence H. Jenkins, Chief Justice, and 

Mr, Justice Gaspersz. 

EMPEROR 

V, 

HAMID ALI.^ 

Opium, illegal possession of — Opium Act (I of 1878) ss. 9 (c), 10 — Mere possession 
contrary to the Act without guilty frame of mind-^Bespeotive liabilities of 
owner of boat and crew — Presumption of commission of offence under the 
Act — Conveyance ” — Boat. 

Under sections 9 (c) and 10 of the Opium Act (I of 1878), mere possession 
of opium without being able to account for it satisfactorily, apart from any 
frame of mind, is an offence. 

The owner of a boat in which opium is found is in possession of it, but 
not the crew when they are neither owners nor jointly interested with him in 
any venture as an incident of which possession might be attributed to them. 

Where the owner of a boat alleged that opium was carried on board by 
a passenger without his knowledge, but there were circumstances disproving 
his story : — 

Held, that as he had not satisfactorily accounted for its possession, it must 
be presumed, rmder section 10, that it was opium in respect of which he had 
committed an o:ffence under the Act. 

Qtmre : whether a boat in which opium is carried is a “ conveyance ” used 
in carrying it so as to be liable to confiscation on conviction of the owner uiidei^ 
the Act. 

The three appellants, Hamid Ali, Serajuddin and Akkil 
Ali, were put on trial before Mnhamed Iskander Ali, Deputy 
Magistrate of Noakhali, charged under section 9 (c) of the 
Opium Act, and were acquitted on the 9th January 1909. 
The appellant Serajuddin was the owner of a boat plying 
between Calcutta and Chittagong, and the other two were 
the crew. On the 9th December 1908, a Salt Inspector 
and his staff boarded the boat at the Badamia and 

on search found a quantity of contraband opium. There 
was a fourth man on the boat, named Ainuddi, who, it was 

Government Appeal Ko. 9 of ,1909, against the order of M. Miiha.imed 
Iskander AM, Deputy Magistrate of Noakhali, dated Jan, 9, 1909, 
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allegedj escaped and was absconding. ' The appeilaiits admitted .. , 't9C9 , ■ 

the finding of tlie^ opium on the boat, but they explained . Empbbob ' 
the fact by stating that- Ainuddi got on board at Hatia' as 
a' passenger and had the opium with him without their ■ 
knowledge. The Magistrate accepted the explanation as .satis- 
factory and acquitted them. The Government of East Bengal , 
and* Assam, thereupon, filed the present appeal. 

Iff. JDo'mgh, for the Crown. 

Babti Kumar Shankar Roy, for the accused. 

Jexkixs C.J. and Caspersz J. This is an appeal by the 
Government from the acquittal of three men, Hamid Ali, 

Serajuddin and Akkil Ali, who were charged under section 9 
of the Opium Act (I of 1878) with possessing opium. The 
charge of possession rests on the fact that it was in a boat, 
in which these three men and another were. For the pur- 
poses of an offence under section 9, clause (c), nothing is 
necessary beyond possession of the opium. There is no 
particular frame of mind required, so that what we have to 
consider is, -first of all, whether these three accused or any 
one of them was in possession of the opium. As against two 
of the accused, that is to say, Hamid Ali and Akkil Ali, there 
is, I think, a complete failure on the part of the prosecution 
to show possession, for the evidence so far as it goes is that 
they were not owners of the boat, nor Jointly interested with 
Serajuddin in any venture as an incident of which we might 
attribute to them possession of the opium, but they were merely 
two of the crew. On the evidence before us we are unable to 
hold that these two accused were in possession of the opium. 

With regard to Serajuddin, the case is different, for he was 
the owner of the boat, and I do not understand the learned 
Magistrate, by whom he has been acquitted, as suggesting 
that the opium was not actually found in the boat. On 
the evidence I hold as a fact that the opium was in the 
boat, and the boat being his, I hold in the circumstances 
of the case that he was in possession of the opium. Then we 


INDIAN LAW. EIFORTS. [VOL, XXXVIL 

have to consider the terms of section 10 of the Act which 
provides that in prosecutions under sectionO, it shall be pre- 
sumed, until the contrary is proved, that all opium for which 
the accused person is unable to account satisfactorily , is opium 
in respect of which he has committed an offence under this 
Act.” The learned Magistrate seems to have thought that the 
accused person, that is to say, Serajuddin, had accounted satis- 
factorily. What he says is this : “ The accused admit that 

the articles seized by the Salt Officers were found in their boat. 
But they explained this fact by saying that the fourth man 
(Ainuddin) got into their boat at Hatia as a passenger with 
these articles, and that they did not know that there was 
opium among them.” There is no evidence of any witnesses 
to this effect, but some of the accused have at different times 
made statements suggesting this. On the other hand, we find 
that the immediate statement made by one of the accused is 
in direct confliict with it, because his version is this, We are 
four co-workers in the sampan. Two men, Serajuddin and 
Ainuddin, carry on business, sell articles and that is mani- 
festly inconsistent with what commended itself to the Magis- 
trate as satisfactorily accounting for the opium. But more 
than that , we have the very significant circumstance that when 
the boat was boarded, Serajuddin threw over-board a handi, 
which was recovered and in the process of recovering which, it 
is sworn, a piece of opium dropped out. Even if this be treat- 
ed as problematical, it is established that when the Jiandi w^as 
brought into the boat and examined, it was found that it con- 
tained a quantity of opium. This is very significant and goes to 
show that the account now given by Serajuddin is one which 
cannot be accepted. In the circumstances, I hold that it has 
been established by the prosecution that Serajuddin did posseks 
opium, and he has been unable to account satisfactorily for his 
possession. Therefore, he must be convicted under section 9 
of the Opium Act. It has been stated before us that he was 
convicted on another occasion, but there is no proof of that. 
We cannot act on that statement, although it may very well 
be, as the learned counsel for the prosecution says, that the 
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absenee of proof is due to tiie fact of, the acquittal by the Magis- ■ ,,,.1^0^. ■ ; 

trate. In the .chcumstances, it certainly would not be , worth" . " Emfek.ob, 
w.liile calling. for evidence on this point, 'We, .therefore, deter-, 
mine the amount of punishment irrespective of this allegation. ■ ^ 

We fine Mm a sum of Rs. 250, and in default he will undergo 
three months’ rigorous imprisonment. We do not propose to 
direct confiscation of the., ' conveyance, even if a, boat is a 
conveyance,” as to which we express no opinion. 

E. H. M. ' Appml allowed, 

CRIMINAL REVISION. 


Before Mr, Jmtice Coxe and Mr, Justice Byves, 


FAIZ ALI V. EMPEROR."^ 

Emigration — Unlawful recruitment — Assam Labour and Emigration Act {VI 
of 1901) s. 16i. — Emigrate meaning of — Inducement to go from a place 
in British India to Fiji-^Suhsequent inducement at another place to proceed to 
Sylhet — Locus delicti — Jurisdiction of Griminal Court — Griminal Procedure 
Gode{ActV of im)s, m. 


1909 
Aug, 20, 


A recruiter, who induces a person at Oawnpore to go to Fiji, but on the way 
takes him to a cooly depdt at Arrah and induces him to proceed to Syihet, in 
contravention of the Assam Labour and Emigration Act, commits no offence 
under s. 164 of Act VI of 1901 at Oawnpore, but only at Arrah, and a Magistrate 
of the latter place has jurisdiction to try such offence. 


The petitioner was tried by the District Magistrate of Shaha- 
bad and convicted under section 164 of the Assam Labour and 
Emigration Act, on the 26th April 1909, and sentenced to a 
fine of Rs. 500, and in default to three months’ rigorous im- 
prisonment, The sentence was reduced on appeal. It appear- 
ed that he induced a cooly, named Lai Bahadur, at Oawnpore, 
to go to Fiji, which he represented to be near Calcutta. Lai 
Bahadur and a number of others were brought down from 
Cawapore and were made to alight at Arrah and taken to a cooly 
depot. Whilst there they learned that they were to be sent to 


* Criminal Revision Ho. $19 of 1909, againsti the order of J. Johnston, 
Officiating District d^ted i4pril 26, 1909. 
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SylLet. Theywere entrained and put in charge of a saidai^ for 
despatch to Sylhet, but on the journey they met some military 
bandsmen, who advised them not to go to Sylhet. Accordmgly 
at Banldpore they got down forcibly and informed the police, 
who took them to a Magistrate. They were sent bapk to 
Arrah and, in consequence of certain statements ma e y 

them, the petitioner was put on his trial. 

Bahu DasMratU Sanyal (with Balm Ahani BJmshmi 
ifwfcerjee), for the petitioner. 

Mr. Orr (Deputy Legal Remembrancer), for the Crown. 

COXE AND Ryves JJ. The petitioner in this case has been 
convicted under section 164 of the Assam Labour and Emigra 
tion Act, 1901, for inducing one Lai Bahadur Kurmi to emigrate 
from Arrah, in contravention of the notification published 
under the Act, prohibiting all persons from recruiting , inducing, 
engaging or assisting any persons to emigrate from any district 
in Bengal. The petitioner obtained this Rule from this Court 
on the° District Magistrate to show cause why the conviction 
and sentence of the petitioner should not be set aside on the 
ground that the facts found did not constitute the ofience of 

which the netitioner had been convicted. 

It appears that the accused induced Lai Bahadur to leave 
Ca,wnpore in order to go to Fiji to work. On the way they 

stopped at Arrah, and then the accused told Lai Bahadur that he 
wouldhaveto gotoSylhet,and placed him in a tram in charge 
of a sardar for the piu'pose of ultimately gomg to that place. 

It has been argued on behalf of the petitioner that the 
offence, if any, was committed and completed in Cawnpore, 
and that consequently the authorities in Arrah had no jurisdic- 
tion to deal with the matter. We think that there w’ould be 
a good deal of force in this contention if, as a matter of fact, 
Lai Bahadur ha.d been induced to leave Cawnpore in order to 
go to Sylhet. It seems to us that if the man had originally 
been induced to go to Sylhet to labour there for hire, it would 
be difficult to hold that'- there was ,a fresh emigration at cvctv 
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place at whicli he might .stop' on his journey. But it seems clear ■ ^909 

that Lal.Bahadur was not induced'to leave Cawnporo' in order" , Fajz An : 
to go to labour at' Sylhet, but in order to go to Fiji, and, there- ' -jEMPEBOB. 
fore, no offence under section 164 of the^ Act. was committed at 
Cawnpore.' That 'section provides that “whoever '-knowingly 
recruits, engages, induces or assists,, or attempts to recruit, en- . 
gage, induce or assist, any person to emigrate in contravention 
of any of the provisions of this Act or of any notification for 
the time being in force thereunder, shall be punishable with 
imprisonment, and the word “ emigrate ’’ is defined as 
meaning the departure of a native of India for the purpose of 
labouring for hire in a labour district. 

It is clear, therefore, that Lai Bahadur did not emigrate 
within the meaning of this Act from Cawnpore, and was not 
induced to emigrate therefrom. It was not until he arrived at 
Arrah that any attempt was made to induce him to depart from 
the place where he then was, for the purpose of labouring for hire 
in Sylhet. There is no reason why persons, who are actually on 
a journey from one place to another, should not be protected 
from unlawful recruitment just as well as persons living in their 
villages. We think that the facts found in the case do constitute, 
the offence charged. The Rule is accordingly discharged. 

Eule discharged. 

' M.. 


rnm ^ law EEPOE?rs. ixol 

full bench. 


T V . KCIS, Chief Jn^tice, Mr. 

B./ore Sir H- J^***^; ; 

Mr. Justice Moohenee, Mr. Justices 

pirthicsand lal chowdhby 

V. ** 

BASABAT ALI * 

Lardhrd and 

Ber^galTernwyActiVniot^ 
and I of 1903 , ss. 50 , 105 , 115 . 

T AK fliA'Reiio'al Teiiaiicy Act, 

When an appUoation is made I of 1903, “for settlement of 

as amended by Beng^ Acts _ oord-of-rights, the tenant is entitled, 
rent, after' the final publication o ^ Tenancy Act, to the 

to view of the provisions of same Act. 

benefit of the presumption under^tion Od^^^^^^^ 

Bebebehces to ruU Bench. ^ ^ ^ ^ 

B,e,e two rele«nce, oo 

landlord under section 105 o the B g 

settlement of fair and equi ^ ^ reference (by 

of 1908, was as follows V a decree made in pro- 

“ This is an appeal on behal. o Tenancy Act for settlement of fan- 

ceedings under section 105 of * ® ^^3 ^lally published on the 18th 

and equitable rents. The the landlord made an application 

February 1907. OntheSt P“ ^ equitable rent payable by the ten- 

under section 105 for settlement ^ ^ at a fixed rent, and 

ant respondent. The tenant pea jeered. The Assistant Settlement 

therefore his rent was not hable t he 

Officer overruled this objection, ^ of the rent so settled was 

considered to be afairandequitabtore^ ^ ^ The 

to enhance the rent previously paid by one ana 

.A Wt’nm ABwllat© Decree, Ho. 14:77 oi 

* Beferences to Full Bench » J^PP^ ^1 907 . 

98 , and Letters Patent Appeal No. 118 
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'tenant appealed to the Special Judge and reiterated the objection that his rent 
was not enhanceable as, he was a raiyat at a fixed rent. In snpport of .this ■ 
contention he relied upon rent-receipts from' 1842 to 1887, which apparently 
showed that he had held the land at a uniform rent for more than twenty years. ' 
On this basis it was argued on behalf of the tenant that, under section. 50 of the 
Bengal Tenancy Act, he must be presumed to have held at the same rent from 
the time of the permanent settlement and the rent was consequently not liable to 
be increased except on the ground of alteration of the area of the holding, which 
was neither alleged nor proved by the landlord. The Special Judge held that 
the presumption under section 50 was applicable and had not been rebutted 
by the landlord. He, therefore, decreed the appeal and dismissed the applica- 
tion for settlement of rent. The landlord has now appealed to this Court, 
and on his behalf the decision of the Special Judge has been assailed on the 
ground that, in view of the provisions of section 115 of the Bengal Tenancy Act, 
the presumption under section 50 is not applicable to the tenancy in question. 
In support of this proposition, reliance has been placed upon the decision of 
Mr. Justice Brett in Ham Sewah Chaudhuri v. Mohant Bansi Das (Appeal from 
Appellate Decree, No. 520 of 1907, decided on the 24th March 1909). In sup- 
port of the contrary vie-w, reliance has been placed by the respondent upon 
the decision of Mr. Justice Das in Maharaja Hadha Kishore Manihya Bahadur 
V. Timed AZi (1). It is conceded by the learned vakils on both sides that the 
views taken in these two cases cannot be reconciled. Under the Rules of the 
Court (Chapter V, rule 1), therefore I am bound to refer the matter to a Full 
Bench for decision. The question, which I refer for decision, is — whether, 
when an application is made under section 105 of the Bengal Tenancy Act for 
settlement of rent after the final publication of the record-of -rights, the tenant 
is entitled, in view of the provisions of section 115 of the Bengal Tenancy Act, 
to the benefit of the presumption under section 50.’ 

“ I may add that reference was also made to the case of Secretary of State 
for India in Council v. Kajimuddi (2), in which it was ruled that, when a suit 
is brought by a tenant for the purpose of testing the correctness of the decision 
of a Revenue Officer in regard to the entry as to the status of a raiyat in a record- 
of-rights, the provisions of section 115 against the presumption as to a fixed 
rent have no application and the tenant is entitled to the benefit of such pre- 
sumption. This decision has no direct bearing upon the question raised before 
me, but it was suggested by the learned vakil for the respondent that if the 
view taken in this ease be correct, the view taken by IMr. Justice Das in 
Maharaja Radha Kishore Manihya Bahadur v. CJmed 4^"^* (1) l<^gicaUy follows 
■from it.” ■ ■ 
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The order of reference (by JENKisrs C.J. and Mookbejee J.) 
in Letters Patent Appeal No. 118 of 1907 was as follows : — 

“ One of the questions that arises in this appeal is whether section 115 of the 
Bengal Tenancy Act negatives the presumption under section 50. This question 
tion has been already referred to a Full Bench, and we refer the same question 


(1) (1908) 12 0. W. N. 904, 


(2) (1899) I. L, R. 26 Calc. 617, 
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(1) (1899) I. L- 26 Calc. 617. 
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, , [Cqxe J,. , Tte record should he brought into a .iin.e..mtii 
all orders for coiTection as provided in section 107. , Can section 
115 be interpreted without reference, to section 107 ?]' 

These corrections can be made and noted all the same, what- 
ever the interpretation of section 115 may be. This section 
merely furnishes a rule of evidence. 

' [Phattbbjbe J. ' ' What is exactly the force of the expression 
recorded imider this OMf ter 

It was held in Shamhhu Ghandm Hazra v. Ptirm Chandra 
Pal (1) that the record as published is to be taken for granted^ 
and, if necessary, the record is to be questioned under section 
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[OoxE J. But when an entry is made under section I09D, 
what becomes of the original entry ?] 

It goes : Macdonald v. Babu Lai Purhi (2). 

Babu Dwarhanath Ghahramrti {Babu Upendra Nath Chatter jee 
with him.) in Letters Patent Appeal No. 118 of 1907. The tenant 
may apply under section 106 while the landlord’s application 
under section 105 is pending. He having omitted to take any 
steps under section 1 06 , the record stands unaffected. It would 
be the duty of the Settlement Officer to determine the claim of 
the tenant first. The object of the sections is best shown by 
the ‘‘Reasons” of the Act: note the several amendments 
of the Act and see section 103B. There is thus a presumption 
of correctness of record. But there is no such presumption 
as to the status of the then tenant, and very wisely. 

[Jeotixs O.J. Would the tenant be entitled to the pre- 
sumption in a suit under section 106 ?] 

Yes. But when the record has not been challenged under 
section 106, it must he accepted in subsequent proceedings, 

“ Finally published ” must have reference to final publioa- 
tion or the final act of the officer : Shambhu Chandra Hazra 
m Dengu Kazi v. NoUn Kusori Chow- 

dhrani {%). The latter case clearly explained the difference 
between ‘a dispute,’ ‘a suit’ and ‘an objection.’ If the 


{1) {1907) I. L. R. 35 Calc. 176. (2) (1904) 4 C. L, J. 510. 

(3) (1897) I. L, K . 34 Calc. 46« 
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word' ^'recorded” meant before 1898' Hbe record ' as^ finally 
published/ the meaning is the same still. 

Section 115, however, it must be remembered, is not a 
•very dangerous section, as it deprives the tenant of a presump'* 

: tion^ only. Each new legislation is carrying the indulgence to 
the tenant further and depriving the landlord of Ms, right : 
Macdonald v, Bahn Lai Ptirbi (1). 

[Mookbrjee J. In that ease, the record-of-rights was 
prepared pending a civil suit and the entries were prodiiced in 
evidence.] ^ . 

But if in these proceedings the plea of the defendants is 
entertained, the question of limitation and stamp must be 
overlooked. 

Babu Naliniranjan GhaUerjee {Bobu Harendra Krishna 
Muhherji with him) in Appeal from Appellate Decree, No. 1477 
of 1908. “ Recorded in this Chapter ’’ in section 115 includes 

all subsequent proceedings. Were it not so, much of the 
section would be useless. The fact that section 115 remains 
unchanged even now shows that my contention is right. 

The conflict of decisions does not affect my case. In Badha 
Kishore Manikya Bahadur v. TJmed AU (2) the record had 
been completed under Chapter X. 

[Jehkihs C. J. Is .■ there any ease wi^hich ' directly decides 
that the presumption continues ?] 

There is none. Under the original Act, the officer is bound 
to decide all questions as regards the tenancy. 

[Mooeibjee j. Evidently in tMs case he has done so 
without opposition. And the ' tenants are always allowed, 
to raise the question of status under section 105.] 

In a proceeding under section 105, I am certainly entitled 
to show that my rent is not enhanceable. If,, moreover, I can 
raise an objection under section 106, can I not raise, the same' 
•objection in a suit by the landlord for enhancement of rent ? 

Finally, I submit that a second appeal does not lie.' If the ■ 
Court says that the. rent cannot be enhanced, it really settles 


(2) (1908) I2 C. W. N. 904. 


(1) (1904) 4 0. L. J. 519, 
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. Bahu UmaJcali Mukerjee {Babu Provashcbicmdra' 
him) in Letters Patent Appeal No. .118 of 1907. Section i05 
should not be read distributively. Other sections must be 
read with it, otherwise Iw^ould be robbed of a ¥aliiable privi- 
lege : see section 103B. 

Section 115 does not apply to rent suits generally ,, and 
does not come into operation, until ail possible proceedings 
under the Chapter have been exhausted. If after the final pub- 
'licatioii neither party takes any step under section. 105 or 
section 106, I can raise the question in a -suit.,. "Why can I not 
raise the same question in a proceeding under section 105 ? 
It must be remembered that sections 105 and 106 are both 
only enabling sections. This presumption in favour of the 
landlord is rebuttable : lastly , I contend that the decision would 
operate as res judicata and 1 ’would be in a most insecure posi- 
tion ever after, if I am shut out here. 

Bahu Dwarkamth ChaJcravarti, in reply. I concede that 
section 105 is an enabling section. Section 115 becomes in- 
applicable, if you allowed the records to remain unchallenged 
by suit' under section 106. Suppose I withdra’w the applica.'- 
tion and file ■ a suit, would the tenant be entitled to rely on 
section 50 ? 

[Mook-ERJEE J. But see section 109.] 

I shall then be entitled to rely on section 115. ,, 

[Mookerjeb J. The c[uestion does not arise in this case.] 
[jEmiijrs C.J. As to the right of appeal you need not 
argue that point; ■ What do you ■ say to the argument ’that 
section 50 applies to all suits and proceedings imder the Act ?] 
Proceeding'®^ would onty' include a suit under section 106. 
Bahu Jogendmnaih Mukherji in reply. In cases of con- 
flict of view^s,, Bee Majib Pa/nda ^f. iMdcJmnBendhMalia^mimJ^I), 

udv. ' wfc 

{2) (1899) I, L. E. 27 Cale. 1 3 , IS. 
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The judgment of the majority of the Full Bench (JbhkinSj 
O.J.> Stephen, Mogkebjee and Chatter jbe JJ.) was as 
follows': — 

. In this,' case 'the record-of-rights under Chapter X of the 
Bengal Tenancy Act was finally published on the 18th February 
1907 and the defendant was recorded in the hhatian m 'B, ^ 
mere occupancy raiyat On the 8th of April following, the 
landlord made an application for settlement of lent unHer 
section 105 of the Bengal Tenancy Act. The defendant 
pleaded that he was a raiyat, at a fixed rent , which was not liable 
to enhancement. The Settlement Officer overruled the plea of 
the tenant and enhanced his rent by 1-| annas in the rupee. 
On appeal by the tenant the Special Judge held that as he 
proved payment of rent at a uniform rate for more than twenty 
years, he was entitled to the benefit of the presumption under 
section 60 of the Bengal Tenancy Act, and that presumption 
not having been rebutted his rent was not liable to enhance- 
ment. The landlord appealed to this Court, and it was con- 
tended on his behalf that as the status of the tenant had been 
finally published under section 102, clause (6), and there had 
been no suit under section 106, the provisions of section 115 
of the Bengal Tenancy Act barred the presumption under 
section 50. As there was a conflict between the decision of 
Mr. Justice Brett in Ram Sewah Ghaudhubri y , Mohani Bansi 
Das (Second Appeal No. 520 of 1907 decided on the 24th March 
1909), and that of Mr. Justice Lai Mohan Doss in AfaJiam/a- 
Radha Kishore Manikya Bahadur v. iJJmecZAK (I), the following 
question was referred for the decision of the Full Bench 
^‘ whether when an application is made under section 105 of the 
Bengal Tenancy Act for settlement of rent after the final publi- 
cation of the reoord-of-rights, the tenant is entitled in view of 
the provisions of section 115 of the Bengal Tenancy Act to the 
benefit of the presumption under section 50.®’ A reference was 
also made to the case of the Secretary of State for India in Council 
V. Kajimuddi (2), as supporting the view of Mr. Justice Doss* 


(I ) (1908) 12 C. W. N. 904. 


t2) (1890):,I. L.,B;2.6Cale.::617. 
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Chapter X of the Bengal Tenancy . Act lias ' undergone 
several ameiidinentSs, and. it cannot be said that the successive . 
ainendnients have made the law clearer of comprehension 
or easier , of practical application. The chief difficulty in aiis- 
wering the question referred arises from, the fact that section 
115 has remained the same as it was under the original Act 
VIII of 1885, while the previous sections of the Chapter have 
undergone repeated and varied' changes. Reading the Chapter 
as it stood before amendment by Bengal Act III of 1898, the 
Revenue Officer was under section 103 to ascertain and record 
the particulars required by section 102, and when so desired by 
the landlord or the tenant make a settlement of a fair and 
equitable rent under section 104, clause 2. When he had 
completed his record under the previous section , he was under 
section 105 to publish a draft record for a month and receive 
and consider any objection to any entry in the record : under 
section 106 he was also to hear and decide any disputes re- 
garding any entry in or omission from the record, and then 
finally frame the record and publish it locally, such publica- 
tion being conclusive evidence that the record had been duly 
made under the Chapter. The parties, therefore, had oppor- 
tunities of watching and objecting to the proceedings (1) by 
objections under section 105, which were decided summarily 
and subject to an appeal to the Special Judge, (2) by disputes 
under section 106 which were subject to an appeal to the Special 
Judge and- a second appeal to the High Court, except in the 
■case, 'of rents settled under clause 2 of section 104. -Under 
section 109 only undisputed entries were presumed to be correct, 
and finally section 115 provided that the presumption under 
section 50 shall not thereafter apply. Under the law then as 
it stood before Bengal Act - III. of 1898, the tenant would .he 
entitled to the benefit of the presumption under section 50 in 
a proceeding under section 105 or 106,.. Under the amending 
Act.of 1898 the old section 105 was altered into section i03A, 
which provided for the publication of the draft record - and -the 
receiving and consideration of objections to entries in or omis- 
sions from the record,- and after the ffisposal of such, obj^tions 
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tke .final framing of the record and' final publication thereof j 
such publication being conclusive evidence that the record 
had been duly made under the Chapter. Section lOBB provided 
that a certificate by the Revenue Officer that the record 
had been published under Chapter X would be conclusive evi- 
dence of such publication, and every entry in a record-of-rights 
should be presumed to be correct, until the contrary is proved. 

The changes, therefore, were (i) that objections not only 
as to entries but also as to omissions from the record might 
be considered under section 103A, (ii) that the final publica- 
tion would follow the disposal of the objections as to entries 
and omissions, and need not wait for the decision of disputes 
under section 106, which are for the first time called suits, and 
required to be initiated by plaints upon stamp-paper and to be 
filed within two months from the date of the certificate of final 
publication. Section 105 provided for the settlement of a 
fair and equitable rent in respect of the land held by the tenant : 
clause 4 of this section provided that the existing rent was to 
be presumed to be fair and equitable, and the rules laid down 
in the Act for the guidance of Civil Courts in increasing or 
reducing rents must be followed. The same time (two months) 
was allowed for a suit under section 106 or an application for 
settlement under section 105. Section 107 provided that the 
decision of the Settlement Officer in all proceedings for the settle- 
ment of rents and all proceedings under section 106 should 
have the force and effect of a decree between the parties, and 
should be finally subject to a revision under section 108 or 

■ appeal under section 109A, and further- directed- that a note of 
all rents settled and of all- decisions of disputes should be made 
in therecord“of-rights finally .published under section 103A , and 

' such note considered a part of ' the record. The wording of 
section 115 remained the same as before. 

There was a further' amendment ■ of " section • '106 by -Bengal 

■ Act 1 of ■ 1903 and the ' time limit for '-the ' suit was raised to three 
"inonths-from • the -date of' the final publication^ But the’ other 
'■ alterations are- mot material to, the present:'; discussion. The 
law a& it stood afterBhese'amehdmehis’of'-ISfS and 1903 is the 
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one that would apply to the present case. The wording of 
section 115 is plain enough and might without anything else 
lead to the conclusion that as soon as the final record is framed Chowdhbt 
under section 103A, clause (2), the particulars mentioned in basabas 
. section 102, clause (h), should be taken to have been recorded, 
and the presumption under section 50 should cease to apply 
thereafter to that tenancy. From a consideration of the history 
of the Chapter, however, it would appear that from 1885 to 1898 
the tenant had the benefit of the presumption under section 50 
in all proceedings under sections 105 and 106. By the Act of 
1898 these proceedings were to commence within two months of 
the final publication, so that, if the final publication were to be 
the point of time after which the presumption was not to apply, 
the tenant would necessarily lose the benefit of the presump- 
tion in these proceedings without any opportunity having 
been given to him to avail himself of it in a regular contest 
coming up to the highest Court. This presumption, although 
it might in one sense be considered a rule of evidence, is to the 
tenant in this province a cherished right granted to him so 
long ago as 1859 in consideration it may be of his general 
ignorance and incapacity to cope with the superior intelligence 
and ways and means of his landlord. It can hardly be sup- 
posed that the Legislature meant to take away this right by 
implication. On the other hand it is quite conceivable that 
the Legislature thought the wording of section 115 which is 
“ recorded under this Chapter ” and not “ finally published ” 
was wide enough to embrace proceedings under sections 105 
and 106 as parts of the final record as expressly provided by 
section 107. It is not necessary to consider in this case whether 
recorded means recorded after all chances of an amendment 
of the record under any other provision of the Chapter are over, 
including a suit as contemplated by section 111. 

In this case the application by the landlord was under 
section 105, and it has been contended before us that the tenant 
not having brought a suit under section 106 was not entitled 
to the advantages of such a suit in the proceedings and to plead 
^ityof rent. Hehas, however, pleaded it, and both the lower 
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, Courts have ' considered it without apparently^ any ' objectfe^ 
PiBUHi ^ by .the ' appellants. It appears that: sufficient .'attention has 
liot always been paid to the distinction between a suit under 
section 106 and a. proceeding for settlement under section 105 
. Am. and eases initiated by an application headed under section 105 
have, often come up in second appeals, which have, been enter- ' 
tained; as -competent notwithstanding the provisions of gcctioii: 
109A, clause 3, - In the case of Mathura Mohun Lahiri r, Uma 
Sundari Debi {l), it was held that when the lower Courts 
decided a question with regard to the prevailing standard of 
measurement, the area of lands in the possession of tenants 
or the liability of the tenants to pay excess rent for excess lands 
upon an application for a settlement of rant, a second appeal 
lay to the High Court. 

In the case of KalMiskore Pal v, Oopi Mohun Roy 
Ghowdhury (2), it was held that, if matters properly coming 
under sections 105 and 106 are not kept separate, a second 
appeal lies in respect of matters properly coming within 
section 106. In the case of Raj Kumar PraMp Sahayv, Bam' 
Lai Singh (3), it was held that when in a proceeding under 
section 105 the Special Judge holds that there was no excess 
land, and therefore no rent to be settled, a second appeal lay 
to the High Court. 

In the case of Preobast Narain Singh v. Murat Bai (4), in 
a proceeding under section 105 where the Special Judge held that 
the claim for assessment of rent had been barred by limitation, it 
was held that the decision was not one settling a rent and there- 
fore a second appeal lay. In the case of Naimuddin Shaikh, r,: 
Ram Rangini Dasi (5), it was held that no second appeal lay 
against an order settling rent, although the question of the 
status of the tenant was raised and decided in the Court 
below : it does not appear whether the case was governed by the 
law as it stood before the amendment of 1907. It shows, how- 
ever, that the tenant was aUowed to . plead the presumption 

(1) (1897) I. L. B. 25 Calc. 34. (3) (1907) 5 C. L. J. 538. 

(2) (1907) 5 a L. J. 34n. (4) (1909) 13 C. W. N, ooiv 

(5) (1909) 13 C. W. N. ccxx. • 
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under section 50. There are many unreported cases also hold- , : , :' _ i§€9 v ■ 
ing that a ^second appeal would lie, if the Settlement Officer' Pibthi 
decided any matter,, which would properly come under section CHo^mY, 
106, but which came in inadvertentty or as an ancillary issue in ' • 

a proceeding under section 105. It is quite possible that, the 
" same ofii,cer having to deal with proceedings under section 105, 
and«suits under section 106, matter coming under either section 
are indiscriminate^ dealt with in the same proceeding, even 
if it is headed as one under section 105. In the present case 
also, although the proceeding was one under section 105, a second 
appeal has been entertained probably without objection, and 
in fact the appellant would be out of Court on his own 
admission, if he were to contend that the decision as to status 
was ultra vires in a proceeding under section 105 and therefore 
no second appeal lay. Considering, therefore, the practice that 
has prevailed for a series of years, I think the tenant in this 
case was entitled to the benefit of the presumption under 
section 50, and in this view of^the matter I would answer the 
question referred in the affirmative. 

The case of the Secretary of State for India v. Kajimuddi {!) 
is a case of a tenant claiming the benefit of the presumption under 
section 50 in a suit to contest the correctness of an entry in the 
record-of -rights, and has no direct application to the facts of 
this case, except so far as it rests on the view that “ section 115 
seems to contemplate a case in which a raiyat is seeking to get the 
benefit of the presumption for a period subsequent to the time, 
when the record-of-rights was framed.” With this view I am 
unable to agree, for in my opinion it disregards the plain terms 
of the section, which are general in expression and contain 
nothing to justify ’’the limited construction that has been placed 
on them. The case was one governed by the law as it stood 
before the amendment of 1898. There can be no doubt that 
a suit of the nature brought there would lie as being within 
’^the contemplation of section 111, but after the tenant had 
omitted to appeal to the Special Judge or to take proceedings 


(1) (1899) T, L. R. 26 Calo. 617. 
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under section ,106 he could not be hoard to complain that he 
had' been deprived of a cherished right, when his, claim 
benefit of the presumption under section 50 was coiifronteciby 
the provisions of section 115. 

The result is that the Appeal No. 1477 of 1908 is dismissed 
with costs before the Division Bench and this Bench. 

The Letters Patent Appeal 118 of 1907 is dismissed and the , 
judgment of Brett J. affirmed. The respondent is entitled 
to his costs before the Division Bench and this Bench. 

CoxE J. I have had the advantage of reading the Judgment 
of Mr. Justice Chatter] ee, and I agree generally that in proceed- 
ings under section 105 of the Bengal Tenancy Act, the tenant is 
entitled to the benefit of section 50. This particular case fell 
under the Tenancy Act as amended by Bengal Act III of 1898. 
Under section 107 (2) of that Act a note of all decisions of dis- 
putes under section 105 became a part of the record-of-rights , 
and it seems to me a reasonable inference that the particulars 
in respect of a tenancy, which were the subject of a dispute 
under section 105, were not regarded as finally recorded within 
the meaning of section 115, until that note had been made. 
It seems reasonable to suppose that the Legislature, which, as 
Mr. Justice Chatterjee points out, cannot have wished to 
hamper the tenants in obtaining a revision of the record by 
the Revenue Officer, left section 115 unaltered, after the alter- 
ation of sections 105 and 106, because it was supposed that 
section 107, sub-section (2), would have the effect of keeping 
the tenant’s right to plead section 50 alive, until cases under 
sections 105 and 106 were disposed of. 

It may perhaps be open to doubt whether the words a 
note of aU rents settled and of all decisions of disputes by the 
i Revenue Officer under section 105” in section 107, ,, sub-section, 
(2) , necessarily include a note of a decision by a Revenue Officer 
that the tenants are raiyats at fixed rates, and that their rents 
therefore were not open to settlement. Rents settled under 
section 105 are not incorporated by the Act in the record-of- 
rights like rents settled under section 104P, If then a tenant 
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were recorded in a, record-of-riglits/as an ordinary occupancy 
raiyat. and tlie landlord subsequently applied for a settlement 
of rent under section 10 5,. then it may be argued that, even, if 
the tenant succeeded in showing that he was a raiyat at fixed 
rates, no change would be necessary in the entries of recorded, 
rents , and consequently the particulars referred to in section 115 
slioiilcl be regarded as final, even before the decision of the land- 
lord’s application. And it may perhaps be doubted whether 
a: decision that the tenant was a raiyat at , fixed rates could, 
strictly speaking, be said to be a settlement of a rent or a 
decision of a dispute under section 105, such as should be incor- 
porated in the record under section 107 (2) of the Act. But 
there can be no doubt that decisions of this kind do virtually 
affect the record, and are as a matter of practice incorporated 
in it. And it has been the practice of this Court for a long time, 
even before the last amendment of the Act, to regard points 
of this nature as capable of determination in proceedings under 
section 105 and as justifying second appeals in such proceedings. 
I think, therefore, that a decision by a Revenue Officer in a 
proceeding under section 105 that a tenant is a raiyat at fixed 
rates may reasonably be regarded as a matter that should have 
been incorporated in the record under section 107 (2) of the 
Act as amended in 1898 ; and that, therefore, while such pro- 
ceedings were pending, the record might well have been 
regarded as incomplete under section 115, and the tenant is 
entitled to plead the benefit of section 50. 
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APPELLATE CIVIL. 


Before Mr. Justice Chitty and Mr. J ustice Garnduff. 

CHAIRMAN OF CHITTAGONO MUNICIPALITY 

V. 

JOGESH CHANDRA RAI.* 

Bengal Municipal Act [Beng. Ill of 1884) ss. 46, 112, 113, 114 and 351 A-— 
Appointment of a paid Assessor at a meeting of the Gommissioners within 
six months from the date of a lost amendment at a previous meeting t effect 
of — Assessment by such an officer, confirmed by the Appeal Committee whether 
impeachable — Buie 33 of the Model Rules under s. 351 A of the Act. 

The question of appointing a paid assessor under s. 46 of the Bengal 
Municipal Act (Beng. Ill of 1884) was raised at a meeting of Municipal Com- 
missioners, as an amendment to a substantive motion ; the amendment was 
lost ; but the same question was again raised as a substantive proposition 
within six months from the date of the first meeting ; the proposal being 
carried, an assessor was appointed who revised the assessment of the plaintiff. 
The plaintiff applied for a review under s. 113, but the assessment was con- 
firmed under s. 114 of the Act 

Held, that the appointment of the paid assessor was noi ultra vires, inasmuch 
as the subject of the appointment of an assessor had not been finally dis- 
posed of at the first meeting, and therefore its reconsideration was permis- 
sible ; and that, whether^ the assessor was or was not legally qualified to 
make any assessment, the validity of such an assessment when once confirmed 
by the Appeal Committee under s. 114 of the Act, could not be impeached. 

Second appeal by the defendant, the Chairman of the 
Chittagong Municipality. 

This appeal arose out of an action brought by the plaintiff 
against the Chairman of the Chittagong Municipality to have 
the valuation and assessment made of his holding, declared 
void. The allegation of the ‘ plaintiff was that at a meeting 
held on the 6th May 1 90S, the question of revising the assess-, 
ment by, a paid assessor, which was raised as an ameiidment 
to a substantive motion, was rejected' by the Commissioners ; ■ 
that on the 29th July 1903, the Commissioners voted for a 

* Appeal from Appellate Decree, No. 931 of 1907, against the decree of B. K. 
Mallik, District Judge of Chittagong, dated March 28, 1907, affirming the 
decree of Pramatha Nath Chatterjee, Ofig. Subordinate Judge of Chittagong, 
dated March 31, 1906. 
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paid officeij and in consecjueiice thereof an. assessor, .was 
appointed who made assessment of the plaintiff’s holding ; that 
under the Model Rules framed under section 351 A of ' the Bengal 
Municipal Act the appointment of the paid assessor was 
illegal and as, such the assessment made by him was without 
jurisdictioii. 

The defendant pleaded, inter alia, that the Civil Court had 
no, Jurisdiction to try the suit '; that the appointment of the paid 
assessor was not illegal; and that the assessment made by him 
was not without jurisdiction. 

It appeared that the appointment of the paid assessor 
was made at a meeting held without a requisition by two- 
thirds or more of the Commissioners as required by the Model 
Rule No. 33 framed under section 351A of the Municipal 
Act. It further appeared that the plaintiff preferred an appeal 
against the assessment to the Appeal Committee which 
confirmed it under section 114 of the Bengal Municipal Act. 

The Court of first instance having held that the appoint- 
ment of the paid assessor w^as ultra vires, decreed the 
plantiff’s suit. On appeal to the District Judge of Chittagong, 
the decision of the first Court was affirmed. Against the 
said decision the defendant appealed to the High Court. 

Bahu Bam Charan Mitter (with him Moulvi Serajul Islam), 
for the appellant. The Court below was wrong in holding that 
the afppointment of the paid assessor was without jurisdiction. 
The question of the appointment was not finally disposed of 
at the previous meeting, and that, therefore, the appointment 
at the subsequent meeting held, although within sis months, 
was perfectly legal. The same view was taken in second appeal 
No. 2499 of 1906 by Mr. Justice Stephen and Mr. Justice 
Holmwood. The plaintiff could not question the assessment, 
inasmuch as it w^as upheld by the Appeal Committee. A 
decision of the Appeal Committee is finalunder section 114 of 
the Bengal Municipal Act. ■ 

Dr, Bashhehary Ghose (with him Bobu DMrendra Lai 
Kliastagir), for the respondent. In the unreported decision 
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referred to by the appellant, the learned Judges' were not correct 
in saying 'that 'the 'matter of the appointment of the paid 
assessor was not finally disposed of at the previous meeting. I. 
submit it was. That appeal was heard ex parte and the learned 
Judges fell into an error of fact when they said that the qiies- 
tion of appointing was not finally disposed of. Section 46 of 
the Bengal Municipal Act gives power to the Commissioners 
to appoint certain officers and servants, but the question how 
that power is to be exercised is laid down in the Rules. That 
power is to be exercised at a meeting. Then Model Rule 37 
comes in. Section 46 has nothing whatever to do with the 
procedure which is to be followed in the meeting. The subse- 
quent meeting in which the paid assessor was appointed, was 
held within six months from the previous meeting, and that the 
said meeting was not convened at the requisition of at least 
two-thirds of the Commissioners. That being so, under the 
Model Rules the meeting was not properly convened and so 
the appointment of the paid assessor was tiltra vires. The 
appointment being ultra vires ^ the action of the paid assessor 
was also ultra vires. The Chairman ought to have exercised his 
own judgment. I had a right to the benefit of it. If the 
party aggrieved went to the Commissioners under section 1 13 
of the Act and the Commissioners refused to interfere, that 
would not validate the assessment. 

Bahu Ram Charan Mitler^ in replj , 

Cur . , adv. vidt. 


Chitty and Carkdifff JJ, This appeal arises out of a 
suit brought by a rate-payer against the Chairman of the 
Chittagong Municipality to have the assessment of his hold- 
ing, whereby higher rates were imposed upon it , declared void 
on the ground that it was made by an assessor appointed in 
contravention of law. 

, It appears that at' a meeting of^ the Municipal Commis- 
sioners of Chittagong held on the 6th May, 1903, the question 
of appointing a paid assessor under section 46 of the Bengal 
Municipal Act, 1884 (Bengal Act 111 of 1884, as amended by 
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Bengal A.cts III of 1886, IV.of 1894. and II of 1896), was raisecL .:1909 

by one of the Comiiiissioixers as an 'amendment to a snbstaii- ' Chaiemah',' , 

tivo. motion and that the amendment in favour of such an Ghitt^ong 

appointment was put to the meeting and lost. On the 29th ' cieSty ' 

July following, however, the question was again raised as,, a ' 

substantive proposition, and on this occasion the proposal was Chandba 

carried. The paid assessor, who revised the plainfciS’^s assess™ 

ment in the manner complained of, was appointed accordingly : 

the assessment w^as presumably published under section 112 of 

the Act ; the plaintiff applied for a review under section 113 ; 

and the assessment was confirmed by the Appeal Committee ” 

of the Commissioners under section 114. The appointment 

of the paid assessor is attacked as ultra vires because, by Rule 

33 of the Model Rules under section 351A of the Act framed 

by the Local Government and adopted by the Municipal Com™ 

mission ers of Chitfcagong by resolution passed at a special 

meeting held on the 26th March 1895 , ‘‘ no subject once finally 

disposed of can be reconsidered within six months, unless not 

less than two-thirds of the Commissioners consent by signing 

a requisition.” In this instance it is not suggested that any 

such requisition was made. The contention prevailed in both 

the Courts below, and the Chairman has now appealed to this 

Court. 

Precisely the same point in connection with a similar assess- 
ment by the same paid assessor came before a Division Bench 
of this Court in the special appeal, No. 2499 of 1906, of the 
Chairman of tlie Chittagong Municipality v. Kamalanaih Nath 
Sen and Others (1) decided on the 1st April 1908, Stephen 
and Holmwood JJ. then held that the subject of the 
appointment of a paid assessor had not been finally disposed 
of ” on the 6th May 1903 ; that, therefore, its reconsideration 
on the 29th July was permissible ; and that, whether the paid 
assessor was or was not legally qualified in making the assess-' 
ment, the; validity of the determination of the Commissioners : 
under section 114 of the Act could not be impeached, and the 
case of the rate-payers must ■ fail. - 

(1) (1908) TJnreported, 
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We have arrived at the. same coneliision.: Dr; who 

has appeared for the respondent, argues that the loss of the 
amendment for the appointment of a paid assessor involved 
the confirmation of the existing method of assessment, under 
which (as Dr. Ghose tells us) the matter of assessment lay in 
the first instance in the hands of the Chairman. The re- 
spondent was^ therefore, entitled to the benefit of the piiair- 
man^'s judgment, and, on the analogy of a suitor whose case 
is adjudicated upon by the wrong Court, he has a right to 
complain of having been unlawfully deprived of that benefit. 
Dr. Ghose further argues that, if the assessment was void ab 
initio, its confirmation, as it were, by the Commissioners under 
section 114 of the Act could not validate it. We cannot yield 
to these arguments. It seems to us that there is no analogy 
between this case and that of a Court adjudicating without 
jurisdiction. W'e find, too, that — apart from section illA, 
with which w© are not here concerned — the Act provides only 
incidentally for the appointment of a paid assessor and makes 
no provision whatever as to the method or means of assessment. 
It is, we think, wholly immaterial what machinery is used for 
arriving at the valuation : all that is required is that there 
should be an assessment ready for publication and open to 
review under sections 112 to 114. The view taken by both the 
the Courts below was, therefore, in our opinion, wrong, and 
we allow the appeal and direct that the respondent’s suit be 
dismissed. The respondent will bear the costs throughout. 

, Appeal allotoed. 


Si c. G. 
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CRiMiNAL REVISION. 

Before Sw Lawrence B. JenJdns, K.C.LE.f Chief Justice^ and 
Mr. Jiisiice Carndtiff. 

LEE 

V. 

ADHIKARY.* 

Criminal proceedings, legal institution of — FoUce report not disclosing .natiire 
of information — First information report omitting to state the information 
received — Information given hy police officer to himself— Criminal Froce- 
dure Code {Act V of 1898) ss. 154, 17S, 190 (i) (h). 

A prosecution is not legally instituted under s. 190 (1) (6) of tlie Criminal 
Procedure Code when the police report under s. 173 does not set forth the 
nature of the information, and the first information report under s. 154 is 
equally defective in this respect. 

The petitioner j E. 0. Lee, was a Permanent- way Inspector 
of the East Indian Railway in charge of the Section between 
Sainthia and Azimgnnge stations. On the I4th June 1908 he 
was engaged in certain repairs to a bridge betw’eeii ^Sainthia 
and Mollarpnr after having, it was alleged, delivered caution 
messages to the Station Masters of these stations advising 
them of the fact, and placed dcmger signals and detonators on 
the line at three-fourth mile on either side of the bridge. 
After the work on the bridge had commenced, a down goods 
train from Mollarpnr was sighted coming along without 
relaxing speed, whereupon the petitioner, as was stated by 
him in his petition, tried to stop it, but the train passed on 
to the bridge and partly fell into the river through a gap, 
and some men were injured. The petitioner alleged that 
he gave information of the occurrence to the Sub-Inspector, 
H. L. Adhikary, and brought him on his trolly to the scene 
of the accident, when the latter held an enquiry and 
recorded the statements of several witnesses who supported 
his story. On the following day an enquiry was made by the 

* Criminal Revision No. 1202 of 1909, against the order of H. A. Lane, 
Deputy Magistrate of Bur i, dated Sept. 21, X909, 
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Railway authorities, and on ,the 16th and 21st' November 
further police investigations were held by the Assistant 
Inspector-General of Police and an Inspector of Police 
respectively. The petitioner was suspended on the 28th 
instant. 


On the 6th July H. L. Adhikary ■ recorded a first informa- 
tion report under section 154 of the Criminal Procedure jDo do, 
the material portion of which was as follows : — 


Name and 
residence of 
informant 
or complainant. 

Name and 
address 
of 

accused. 

Brief description of 
offence, etc. 

Steps tahen regarding 
investigation, etc. 

H. L. Adhikary, 
5f.2.,Govt,R.P., 
Sainthia. 

E.O.Lee,P.W. 
J., Rampur- 
hat. 

Section 101, Act IX 
of 1890, Neglect- 
ing to put danger 
signals and fog 
signals on the line 
before opening the 
rail at the bridge. 

On receipt of P, W. L. 
D. E. No. 559G of 
24th June 1909, with 
Assistant Inspector- 
General’s order of date, 
I instituted the case. 

(Sd.) H. L. Adhikaby, 
Sub-Inspector, 


(First Information to he recorded helow») 

According to the order of the Assistant Inspector-General of date I instil 
tuted the case. 


6ih July 1908, (Sd,) H. L. Adhikaby, 

Suh-Inspector, 

The petitioner was arrested on the 12th July at Calcutta 
by H. L. Adhikary and released on bail. On the 14th a police 
report under section 173,terraed a charge sheet, was sent in by 
the Sub-Inspector , stating merely the name and address of the 
informant, the section of the law, the names and addresses of 
the witnesses and the fact of the taking of bail. On the 21st 
September the petitioner appeared before the Deputy Magis- 
trate of Suri, to whom the case was transferred by the District 
Magistrate, and submitted that the proceedings against him 
had not been legally instituted ; and obtained time to move 
the High Court. 

Mr. K. N. Ghandhiri (with him Babu Manmatha Nath 
Mukerjee), for the petitioner. There wap no compHance -witli 
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the' provisions of sections 154 and 173 of the Code. The, 
former contemplates an information by a person other than the 
recording ofScer 5 and requires the information to be stated. 
The Sub-Inspector held no investigation sm motu^ but 
submitted a report under section 173 which did not set out 
the nature of the information received. It was of vital 
importance in this case that this should have been done. No 
cognMance can be taken by a Magistrate on such a police, 
report' under such circumstances. 

No one appeared for the Crown. 

Jenkins C.J. and Oarnduef J. In this case a Rule has 
been issued calling upon the District Magistrate to show cause 
why the proceeding against the petitioner should not be 
quashed on the ground that the prosecution has not been 
legally instituted, or, in the alternative, why the case should 
not be transferred to some competent Magistrate in Alipore 
or some other district. 

The grounds on which it is said that the prosecution has 
not been legally instituted are briefly these. Section 190 of the 
Criminal Procedure Code describes the conditions requisite 
for the initiation of proceedings, and it is thereby provided 
that the Magistrate *‘may take cognizance of any offence (a) 
upon receiving a complaint of facts which constitute such an 
offence ; (&)upon a police report of such facts ; (c) upon infor- 
mation received from any person other than a police officer, 
or upon his own knowledge or suspicion, that such offence has 
been committeti.®’ We are told by the applicant that in this 
case it is suggested on the part of the prosecution that cogni- 
zance has been taken under clause (6), that is, upon a police 
report of such facts. Now, section 173 indicates what that 
j)olice report should set forth, and provides that a police 
report should set forth, among other things, the nature of the 
information. It is pointed out that in the circumstances of 
this case it is of paramount importance that at this initial 
stage it should appear what the nature of the information is. 
The petition sets forth the case of the present applicant in 
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considerable detail .indicating precisely wbat, lie did, and the 
precautions that he took. ' If this version be accepted as true, 
it is difficult to see how any case can succeed against liim. 
Not only has the applicant set out his case in the way I have 
described, but no cause has been shown against the present 
application, nor have his allegations been questioned in any 
manner. , Now,. as a matter of fact, the police report which has 
been shown to us in this case does not set forth the nathre of 
the information, it is absolutely silent on that point ; and it 
would seem that the form ordinarily adopted in these cases 
is equally defective. In the circumstances, we set aside the 
proceedings. If it is intended to proceed against the present 
applicant, then the procedure of the Code as indicated in 
section 190 and also in section 173, if it be requisite to rely 
on that section, must be followed. 

Rule absolute. 

E. H. M. 

CRIMINAL REVISION. 

Before Mr. J ustice Chatterjee and Mr. Justice Eyves. 

ABDULLAH KHAN 

V. 

EMPEROR.* 

‘‘ Judicial proceeding ^^^Frelimhyxry inquiry hy an Assistant Settlement Officer 
to determine whether a prosecution should he directed — Power to talce evidence 
on oath in such inquiry — False evidence in the course of the inquiry— ‘Cri- 
minal Procedure Code {Act V of 1898) ss. 4 (w) owe? 47 6‘^Indian Penal Code 
{Act XLV of 1860) s. 19S and Explanation (2)—OathF Act {X of 1878} s, 4— 
Government Rules under the Bengal Tenancy Act {VIII of 1885), Mule 40. 

A Court holding a preliminary inquiry under s. 476 of the Criminal Pro- 
cedure Code may legally take evidence on oath therein, and the inquky is, 
therefore, a “judicial proceeding*’ within the terms of s. 4 {m) of the Code. 

Baghodbuns Sahoy v. Kohil Singh (1) and Emperor v. Gopal Barih (2) 
referred to. 

* Criminal Bevision No. 1004 of 1909, against the order of C. W. E. Pittar, 
Sessions Judge of Patna, dated Aug. 9, 1909. 

{!) (1890) I, L. B. 17 Calc. 872, 875. (2) (1906) 1. L. .R. 84 Calc. 42,. 46. 



fOL: XXXWIL] , CALCUTTA ' SERIES. 


Such an inquiry is also a stage of a judicial proceeding under Explanation 
2 to s. 19S of the Penal Code, and a person giTing' false evidence in the course 
of it commits an offence under the section. 

Under s. 4 of the Oaths’ Act and Kule 40 (a) of the Govemmemt ' Pviiles 
framed under the Bengal Tenancy Act, a Settlement Officer has the power 
to receive evidence on oath, and is competent to hold a preliminary inquiry 
under s. 476 of the Criminal Procedure Code. 

If the course of certain attestation proceedings under the 
Bengal Tenancy Act in Mouza Muzahidpore, of which Kazi 
Syed Afzal was a proprietor, one SaukiRoy,one of the tenants, 
filed some rent receipts purporting to be signed by the peti- 
tioner, Abdullah Khan, as patwari of the said Kazi Syed. 
The Assistant Settlement Officer, before whom the proceedings 
were pending, suspected the documents to be forged and held 
a preliminary inquiry under section 476 of the Criminal 
Procedure Code, on the 13th April 1909, against Sauld, and 
in the course of it the petitioner was examined on oath as a 
witness, and deposed that he had ceased to be patwari of 
Mnzahidpore for the last six years. This statement being 
inconsistent with a previous one made by him in a rent suit 
on the 28th November 1905, the Assistant Settlement Officer 
thereupon drew up a proceeding against him, on the same day, 
under section 476 of the Criminal Procedure Code, and directed 
his prosecution for giving false evidence. The petitioner was 
tried and convicted by Babu J. C. Sen, Sub-divisional Officer 
of Barh, on the 5th July, under section 193 of the Penal Code, 
and sentenced to rigorous imprisonment for one month and 
a fine of Rs. 25 in default. An appeal against the said order 
was dismissed by the Sessions Judge of Patna on the 9th 
August, and the petitioner then moved the High Court and 
obtained a Rule to set aside the conviction and sentence on 
the ground that a proceeding under section 476 of the Criminal 
Procedure Code is not a judicial proceeding.^’ 

. ' Mr, (with him /S. A, Kareem), for the petitioner. A 
proceeding under section 476 is not a Judicial proceeding ” 
and the conviction is bad. A Court is not bound to hold any 
preliminary inquiry at all before directing a prosecution. 
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Refers to Bapemm Surma y. Gouri Nath DuU (l) di,nd to the 
wording of section 471 of the Code of 1872. 

Mr, Orr (Deputy Legal Remembrancer), for the Grown. 
Under Rule 40(a) of the Government Rules, the Assistant 
Settlement Officer is vested with all the powers exercisable by 
a Civil Court in the trial of suits. He can, therefore, take 
evidence, and under section 4 (a) of the Oaths® Act he can do 
so on oath. He is a Court ” within section 476 of - the 
Criminal Procedure Code. The next question is whether the 

preliminary inquiry ®® therein referred to is a ''judicial pro- 
ceeding®’: see the definition of the term in section 4(m)of the 
Code. A Court is empowered under section 476 (1) to make 

any inquiry that may he necessary , One mode of making 
it is certainly to take evidence : Raghoohune Sahoy v. Kohil 
Singh (2) approved of in Queen-Empress v. Munda Shetti (3). 
Before a Court can direct a prosecution under section 476 
there must be direct evidence of an offence taken in the 
preliminary enquiry if there is no such evidence in the original 
case: Khepu Nath Sikdar v. Grish Chunder Mukerji (4). 
See also Shashi Kumar Dey v. Shashi Kumar Dey (5). It has 
been held in Emperor v. Gopal Barih (6) that a proceeding under 
section 476 is a "judicial proceeding.” A Court has power 
under section 195 to hold an inquiry and take evidence : 
Queen-Empress y. Motha {!) ; Shashi Kumar Dey v. Shashi 
Kumar Dey (5). It must have the same power under section 
476 (1) to enable it to determine whether there are "sufficient 
grounds ’® for proceeding thereunder. 

Ohattebjee J. In this case the petitioner has been con- 
victed under section 193 of the Indian Penal Code for giving 
false evidence in the course of a judicial proceeding. The 
nature of that judicial proceeding was as follows. The Assist- 
ant Settlement Officer made an inquiry under section 476 of 

(1) (1892) I. L. E, 20 Calc. 474. (4) (1889) I. L. E. 16 Calc. 730. 

(2) 1890) 1. L. E. 17 Calc. 872, 875. (5) (1892) I. L. E. 19 Calc. 345. 

(3) (1900) I. L. E. 24 Mad. 121. (6) (1906) I. L. E. 34 Calc. 42, 46. 

(7) (1897) L L. E. 20 Mad. 339. 
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fclie Orminal Procedure Code as to wlietlier lie s}iould,:or, 
should not : order the prosecution of certain persons for filing .Abdullah 
false receipts in the course of a settlement proceeding before ■ 
him. The petitioner is said to have given false evidence in 
iihat inquiry. The petitioner obtained a Rule on the Bisfcrict 'Csatterjee 
M agistrate to show cause why the sentence passed upon him 
shoul^ not be set aside on the ground that the proceeding 
under section 476 of the Criminal Procedure Code was not a 
judicial proceeding. Judicial proceeding’’ has been defined 
in section 4 of the Criminal Procedure Code, and it includes 
any proceeding in the course of which evidence is or may 
legally be taken on oath. Now, in order to see in what pro- 
ceeding evidence can be taken on oath, we must refer to the 
Oaths’ Act. Section 4 of Act X of 1873 lays down that all 
Courts and persons having by law or consent of parties 
authority to receive evidence are entitled to administer oaths. 

The next thing to consider is whether the Assistant Settlement 
Officer was such a person. Under Rule 40 of the Government 
Rules published under the Bengal Tenancy Act the Assist- 
ant Settlement Officer has all the powers exercisable by 
a Civil Court in the trial of suits. Receiving evidence is 
certainly within such power and, therefore, the Assistant 
Settlement Officer was authorised to receive evidence ; and if 
he was authorised to receive evidence then comes the question 
whether, although authorised to receive evidence on oath, he 
could receive evidence on oath in a proceeding under sec- 
tion 476 of the Criminal Procedure Code. Now, section 476 
says that when any Civil, Criminal or Revenue Court is of 
opinion that there is ground for inquiring into any oSence 
brought under its notice in the course of a judicial proceeding, 
such Court after making any preliminary inquiry that may be 
necessary may send the case for inquiry or trial. The 
Assistant Settlement Officer, therefore, was entitled to make 
the preliminary inquiry that he made in this case. 

The next question that arises is whether he had authority 
to administer oath in such a proceeding or to receive evidence 
in such a proceeding. Inquiry must be upon evidence, It 
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1909 Las been Reid in tbe case of Baghoohuns Sahoy 'Y, KoMl Singh 
Abdullah (1), that one mode of making an inquiry'is certainlyTo take 
evidence, and, therefore, if the Settlement Officer was anthor- 
ised to make an inquiry he was authorised to take evidence. 
Chatterjeb If he was authorised to take evidence, then the whole question 
, ■* is answered, because then it is a judieial proceeding and the 
petitioner has been rightly convicted. ^ 

The question, however, can be looked at in another way 
also. Under section 193 of the Indian Penal Code, Explana- 
tion (2), an investigation directed by law preliminary to a 
proceeding before a Court of Justice is a stage of a judicial pro- 
ceeding, though that investigation may not take place before a 
Court of Justice, This preliminary investigation, there can be 
no doubt upon the wording of section 476, is an investigation 
or inquiry directed by law, although the Magistrate is given 
a certain amount of discretion with regard to the same ; and, 
therefore, reading by the light of this Explanation also it 
would seem that the preliminary inquiry before the Assistant 
Settlement Officer was a stage of a judicial proceeding. In 
that view also the conviction would be right. It has been 
held in the case of Emperor v. Gopal Barik (2) that a proceed- 
ing under section 476 is a judicial proceeding. Although 
that case was dealing with the question of such a proceeding 
being a judicial proceeding within the meaning of section 439 
of the Criminal Procedure Code, still we think that the pro- 
ceeding, if it is a judicial proceeding for one purpose, is also a 
judicial proceeding for another purpose, and such being the 
case we think that the conviction in this case is correct. The 
sentence, however, is reduced to the eleven days already served 
by the petitioner, and he will be discharged 

Ryves J. I agree generally. 

Sentence modified. 

B, H, M. 

(1) (1890) I. L. B. 17 Calc. 872. (2) (1900) I. L. E, 34 Calc. 42, 46. 
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APPELLATE CIVIL. 

Before 'Mr. Justice Holrdwood and Mr, JtisHce Ohaiterfee. 

RANJIT SINGH 

V. 

KALIDASI DEBI.«' 

• ' 

Ghowhidari ckalran kinds — Bengal Act VI of 1870, s. 30 — EesimipHon 'and 
transfer hy Goveni'ment — Bights of painidars and dar-painidars — -Suit for 
recovery of hJias possession — Frame of suit — Specific performance of con' 
tract — Landlord and t&mnt. 

Where chowkidari cliakran lands had been resumed by the Government 
and settled under s. 50 of Bengal Act VI of 1870, with a zemindar who had 
created a patni under which there was a darpatni and who made a raiyati 
settlement, and the dar- patnidars brought a suit against the zemindar for khas 
possession of the lands and for the execution of a deed of transfer, on the 
allegation that the zemindar had transferred his rights in the said lands to the 
patnidars and the patnidars had similarly transferred all their rights, subject of 
cdurse to the payment of the respective head rents; — 

Held, that the joining of the two prayers for execution of a deed of trans- 
fer and for recovery of posses,sion was in no way repugnant to any rule of law. 

Nathu Pandu v. Biidhu BMka {!) ojid Narayana Kavirayan v. Kandasmi 
Qoimdan {'I) xeieired to. 

Second x^ppeal by the defendant No. 1, Rajah Ranjit 
Singh Bahadur. 

A suit was instituted the plaintiff, Kalidasi Debi, who 
was a dar-patnidai% for execution of a deed of transfer and for 
the recovery of khas possession of the resumed chow^kidari 
chakran lands from the defendant, Rajah Ranjit Singh Bahadur, 
on the allegation that by virtue of the patni lease the right to 
these lands passed to the patnidars, Raja Miah and Jabeda 
Eibi defendants N os, 2 and 3 respectively , and that the patiiidar 
defendants had conveyed the same to her. Defendant No. 1 
resisted the claim on the ground that the chakran lands, which 
were resumed by the Government under Bengal Act VI of 

Appeals from Appellate Decrees, Nos. 1092 of 1907 and 1093, 1094, 1199 
and 1200 of 1907, against the decrees of K. N. Roy, District Judge of Birbhum, 
dated May 20, 1907, confirming the decree of XJmesh Chandra Sen, Sub- 
ordinate Judge of Birbhum, dated July 19, 1906. 

(]) (1893) I. L, R. 18 Bom. 537. (2) (1898) L L. R. 22 Mad. 24. 

8 


1909 
Nop, 23, 



58 


INDIAN LAW REPORTS. [VOL. XXXVII. 




' 1909 

B.akjit 
SlHGH 
V. . 


KaLXDASE' 

Dthut. 



J.S70, were subsequently settled with Mm under section 50 
of the said Act, on different dates in 1898, 1899 and 1900 ut 
a total Jama of Rs. 215, and that he made a settlement of the 
same lands with defendants Nos. 4 to 18, who were now in 
possession, and that the plaintiff had no cause of action, and 
that the suit was barred by limitation. 

The Subordinate Judge decreed the suit for the recoyery 
of possession with mesne profits, but left to a future suit the 
determination of the terms on which the plaintiff was to hold 
the lands. 

The decree of the Subordinate Judge was upheld on a|)peal 
by the District Judge. Against this decision the defendant 
No. 1 appealed to the High Court. 

Dr. Rashhehary Ghosh (with him Bobu Basanta Kumar Bose, 
Bobu Satish Chandra Ghose, Bobu Priya Sanhar Mazumdar, 
Babu Hemendra Nath Sen and Babu Sridhar Das Gupta), for 
the appellants. The suit has been wrongly framed and the 
jural relation created by the patni and dar-patni leases in. 
respect of the disputed lands, is no more than a mere agree- 
ment to grant, contingent upon a subsequent transfer, and a 
suit for specific performance of the contract ought to have 
been first brought before the suit for recovery of possession : 
Banjit Singh y, Radha Gharan Chandra (!) and Kashim 
Sheilc V. Pra8anna KumarMulcerjee {2). The former case has 
been dissented from in Banwari Mukunda Deb v, Bidhu Sundar 
Thakur (3) and the latter distinguished by the case oi Kazi 
Newaz Khoda y. Bam Jadu Dey (4) , and there should, therefore, 
be a reference to a Full Bench. 

Babu Dwarka Nath Ghakravarti (with him Babu Jogmdra 
Nath Mukerjee (in No. 1092), Babu Ram Chandra Mozumdar 
and Babu Tarak Chandra Ghakravarti (in Nos. 1074, 1199, 1200), 
for the respondent. The plaint contains a prayer for specific 
relief by way of execution of a proper deed of settlement and 
a further prayer for consequential relief by way of posses- 
sion, hence even if the case of Banjit Singh v. Badha Gharan 

{].) (1907) I. L. R. 34 Calc. 564, , (3) (1908) I. L. R. 35 Calc. 346. 

(2) (1906) I. L. B. 33 C^lc. 596. (4) (1906) I. L. E. 34 Calc. 109. 
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Chandra (1) is relied upon, the suit- is not defective and no 
reference to a' Full Bench is necessary.. ■.■ ■■ 

Cm, ad/D, mlt, 

lioLMWOOD Ais^D CHArxERJEE JJ. The ' defendant No. 1 
is the,, zemindar of a certain mouza called Kaytha now in the 
district of Birbhiim. Defendants Xos. '2 and 3 are the patiii- 
dars.aiid plaintiff is the dar-patnidar of the said mouza. 
Subsequently to the creation of these tenures the Governineiit 
resumed the eliowkidari chakran lands of the mouza under 
Bengal Act VI of 1870, and made a transfer of the same to 
defendant No. 1 under section 50 of the said Act on several 
dates in 1898, 1899 and 1900 at a total jama of 215 rupees, and 
defendant No. 1 made raiyati settlements of the said lands with 
defendants Nos, 4 to 18 who are in possession. The plaintiff 
brings this suit on the allegation that the defendant No. 1 
having transferred all his rights in respect of the mouza to the 
patnidars, and the patnidars having similarly transferred all 
their rights to the dar~patnidar, subject of course to the pay- 
ment of the respective head rents, she as dar-patnidar was 
entitled to khas possession of the said lands at the jama 
payable to the Collector. She prays that she may recover khas 
possession and that proper deeds of transfer may be executed in 
her favour by defendant No. 1. The Subordinate Judge gave a 
a decree for recovery of possession with mesne profits from 
date of decree, but left to a future suit the determination of the 
terms on which the plaintiff was to hold the lands. On appeal, 
the District Judge of Birbhum has upheld the decree of the 
Subordinate Judge, and in second appeal it is contended on 
behalf of defendant No. l—(i) that the suit has been wrongly 
framed; it ought to have been one for the specific performance 
of a contract pure and simple without any prayer for possession, 
and that it should be dismissed on this ground alone ; and (ii) 
that the suit is barred by limitation. 

In support of the first plea the learned vakil for the appellant 
contends that defendant No. 1 had no title in the disputed 
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lands before the transfer by the Collector , and he could not there- 
fore have made any valid transfer of the same at the time of 
the patni, nor on the same ground could the patnidar transfer 
any title to the dar-patnidar ; that the jural relation created 
by the patni and the dar-patni leases in respect of the disputed 
land was no more than that of a mere agreement to grant, 
contingent upon a subsequent transfer, and this agreement must 
be specifically enforced before the plaintiff could have a'^ title 
which would entitle her to treat defendant No. 1 or his lessees 
as trespassers and to sue for recovery of possession. He relies 
upon two cases as supporting his contention : Ranjit Singh v. 
RadJia Chamn Chandra (1) mid Kashim Sheik y, Prasanna Ktmar 
Mukerjee (2). It is conceded that the former case has been dis- 
sented from in a later case, that of Bamvari Mukunda Deb v. 
Bidhu Snndar Thaknr (3), and the latter case distinguished by 
one Judge and dissented from by another in the case of Kazi 
Newaz Khoda v. Ram Jadn Dey (4), and it is contended that a 
reference ought to be made to a Full Bench in consequence 
of this conflict. The second ground depends upon the decision 
of the first. The learned vakil for the respondent contends that 
the suit is rightly conceived, in that it does contain a prayer 
for specific relief by way of execution of a proper deed of settle- 
ment and contains a further prayer for consequential relief by 
way of possession, so that even if the right view of the law 
were that enunciated in the case oi Rayijit Singh v, Radha 
Gharan Chandra (1), there is no defect in the form of the suit 
and no reference to a Full Bench is necessary: he also con- 
tends that if that view is not right still his suit is well conceived, 
in that he prays for recovery of possession as his main relief 
and the other reliefs as ancillary thereto. 

We have carefully considered the plaint and we have no 
doubt it is rightly conceived in either view of the law : we 
do not think that the joining of the two prayers for execution 
of a deed of transfer and for recovery of possession is in any 
way repugnant to any rule of law. In the case of Naihn valad 

(1) (1907) T. L. R. 34 Calc. 564. (3) (1908) T. L. R. 35 Calc. 346. 

(2) (1906) 1. L. R. 33 Calc. 596. (4) (1906) I. L. R. 34 Calc. 109. 
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Pandn y, Budim valad BMhail), Sir Charles Sargent C.J. held' 
that a claim to possession on the . contract might be barred By 
section 43 of .the Civil Procedure Code, as not,. included in a 
previous suit for specific performance, but a suit for possession 
based on the deed of. sale executed as a result of the suit for 
specific performance was a different cause of action 'and was 
not so barred. The Madras High' Court in the case of Nara- 
■ijmia ICavirmjan y, Kandasami Goundan (2) , held that a separate 
suit for possession would be barred as the right to |)ossession 
arose at the same time as the right to the conveyance. 
Although Sir Charles Sargent in the Bombay case held that 
the conveyance gave a fresh cause of action for a suit for 
possession, he also held that there was a claim to possession on 
the contract which was barred by section 43 of the Civil 
Procedure Code, so that there is no conflict between the said 
two cases as to there being a cause of action for possession on 
the contract, which ought to be impleaded in the suit for 
specific performance. In this view of the cases, it is not 
necessary in this case to consider whether there is a fresh 
cause of action on the conveyance and a fresh suit for 
recovery of possession would be maintainable. It is sufficient 
to say that in this ca-se the prayers are rightly joined and both 
the above cases support this view. 

The suit therefore is not liable to be dismissed on the ground 
that there is no cause of action for recovery of possession. 

It is contended, however, that had the parties gone to trial 
on the issue of specific performance the defendant No. 1 would 
have been in a position to prove by evidence that he had given 
notice of refusal long before. The question of limitation in 
a suit for specific performance was not considered in the Court 
of first instance, but it is clear from the judgment of the 
lower Appellate Court that the plaintiff did put in documentary 
evidence to show that the demand and refusal were within time, 
and there appears to have been no reason why the defendant 
No. 1 should not have put in rebutting evidence showing a 
previous refusal if there was one. The necessity for bringing 
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1909 a suit for specific performance as a condition precedent to any 
e.an-jit relief was never pressed until tlie case was being argued before 
, us and we do nob think that any such question arose in the 
lower Courts or that the lower Appellate Court committed 
any error of law in deciding as it did on the materials before it. 
The c^uestion of limitation and the question of privity of coB” 
tract were decided on the facts by the lower Appellate Court, 
and the appellant now wishes to have a remand to make a new 
case on the facts as regards limitation to a suit for specific per- 
formance, because it is possible that if a Pull Bench decided 
that such a suit was imperative such a defence might liave been 
open to him in the Court of first instance. This -we cannot 
allow. Another contention upon wdiich it is sought to obtain 
a reference to a Pull Bench in this case is that if a suit for speci- 
fic performance is imperative, and if this is regarded as such a 
suit the conditions on which the transfer is to be made must 
be decided in the suit itself. It does not appear to us that this 
question was raised in any form in the lower Appellate Court, 
but it is admitted by the learned pleader for the respondent 
that the conditions on which the transfer should be made are 
\d.idLdiO\YnmHaTiNaramMozu'mdaTY.MuhimdLalMnndal{l) 
as a matter of law, and we are of opinion that the learned 
Judge in the Court below should in any case, whatever 
view of the law be taken, decide the conditions in this 
suit on the principles laid down in that decision. /We think 
that all that is necessary is to remand the case to him now 
for that purpose upholding the judgments and decrees in 
other respects and dismissing the appeals. 

It is admitted that the same result wfill follow the analogous 
appeals Nos. 1093, 1094, 1199, 1200. 

We allow no costs in these appeals but the appellants must 
pay the costs in the lower Courts. 

AppeMs dismissed, 

S> A.» A.* A* 


(1) (1900) 4 0. W. N. 814. 


VOL. XXXVII.] CALCUTTA SERIES. 


63 


LETTERS PATENT APPEAL. 

Before Sir Lawrence :H. JenJdns, K,C,I,E,, Chief Justice, and Mr. Jiisiiee 

Mooherjee. 

JADUNATH CHOWDHPvY 

V. 

KAILAS CHANDRA BHATTACHARJEB.* 

Arbitf'aUon — ■Private refereme — Award — Reference by some of the disputing 
parties, effect of — GivU Procedure Code {Act XIV of 1SS2) s. $06. 

Upon a suit brought by the plaintiffs for recovery of possession of certain 
lands, the defence raised was that the plaintiffs were bound by an award 
which was made upon a private reference to arbitration, to wiiich some of the 
plaintiffs and the defendants were parties: — 

Held, that the award was binding as between those plaintiffs and the 
defendants who were parties to the reference. 

Appeal under section 15 of the Letters Patent by the de- 
fendant, Jadu Nath Chowdhry, from a judgment of Brett J. 

The plaintiffs brought a suit out of which the present 
appeal arose, for the recovery of possession of certain immo- 
vable properties on the establishment of their title thereto. 
It appeared that the dispute between the three plaintiffs and 
the defendants arose some years before the institution of the 
present suit, with the result that there were criminal pro- 
ceedings between the parties. Afterwards plaintiffs Nos. 1 
and 3 agreed with the defendants to refer the matter in 
dispute to arbitration. The arbitrator by an award found 
that the land in dispute was included in the properties of 
defendant No. 1. The plaintiffs thereupon brought the pre - 
sent suit. Defendant No. 1 pleaded, mfer a-Zia, that the suit 
was barred by limitation, and that the award was binding 
between the parties to the reference to the arbitrator. 

The Court of first instance having held that the plaintiffs 
had proved their title to the disputed land, decreed the suit. 

l^etters Patent Appeal No. 27 of 1908, in appeal from Appellate Decree, 
No. 1240 of 1906. 


1909 
J-mie If 
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It decliiied to act upon the award as it found that it was not 
proved. On appeal, the lower Appellate Court held that as 
the reference to arbitration was a reference made by two only 
of the plaintiffs, it was an invalid reference, and that the award 
could have no legal effect. But having agreed with the Court 
of first instance that the plaintiffs had proved their title, it 
dismissed the appeal. ^ 

The plaintiffs preferred a secondappealto the High Court, 
which was heard by Mr. Justice Brett sitting alone, the sub- 
ject matter of the suit being less than Rs. 100 in value. His 
Lordship agreeing with the decision of the lower Appellate . 
Court, dismissed the appeal. 

The plaintiffs then preferred this appeal under section 15 
of the Letters Patent. 


Babii Samatul Chandra Dutt (with him Bahu Satis Chandra 
Mulcherjee) , for the appellant. The parties to the reference are 
bound by the award of the arbitrator, although the award was 
made upon a private reference : Bhajahari Saha Banilcya v. 
Behary Lai Basah ( 1 ), Mithammed Nawaz Khan v. Alam Khan 
(2), Rani Bhagoti v. Ra^ii Chandan (3) and Hira Singh v. 
Gunga Sahai (4), Though an award , which has not been made 
on a reference by all the parties, cannot be converted into a 
final decree in the manner laid down in Chapter XXX VII of 
the Civil Procedure Code (Act XIV of 1882), so as to prevent 
an appeal, it is not null and void but is evidence against 
the parties concerned. 

Babu Baidya Nath Dutt, iox the respondents. An award 
to be valid and binding, all the parties to the suit who are 
interested must concur in making the reference : see sec- 
tion 506, Civil Procedure Code. In the present case all the 
parties did not join, and therefore it is null and void. The 
only way in which a private award, such as the present, 
could be held to have effect would be by way of a conveyance. 

(1) (1906) 1. L. R S3 Calc. 881. (3) (1885) I. L. R. 11 Calc. 386 ; 

(2) (1891) I. L. R. 18 Calc. 414 ; L. R. 12 I. A. 67. 

L. R. 18 I. A. 73. (4) (1883) I. L. R.. 6 AIL 322 ; 

L. R/ii i.x/mbv , 
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Blit a conveyance could only' be' valid if properly steniped 
, and .'registered. Tlie award not being stamped and registered, 
it could liave no, legal and binding effect. 

Bahn Samatul Chandra DuU, in reply. The property in 
dispute is valued at less than 100 rupees, therefore the award 
need not be registered. The question of want of stamp was 
raised for the first time in second appeal here, and that objec- 
tion should not be allowed to be taken now. 

jEKKms C.J. The three plaintiffs in this case, who are 
respondents before us, have brought this suit for the estab- 
lishment of their title to the lands in suit and also for recovery 
of possession. By way of answer to this suit, it was pleaded 
that ifc was barred by limitation, and that as against plaintiffs 
Nos. 1 and 3, an answer was furnished by an award made in 
a reference to which plaintiffs Nos. 1 and 3 and the defend- 
ants were parties. The plea of limitation did not succeed 
in either Court, nor has it been pressed on us in appeal. 
The plea on the award did not commend itself to either of the 
lower Courts or to the learned Judge before whom this case 
came in the first instance on second appeal. It appeared to the 
learned Judge, as also to the lower Appellate Court, that it 
was a fatal objection to the validity of this award that all the 
present plaintiffs were not parties to it, and an argument 
based on the supposed analogy of section 506 of the old Civil 
Procedure Code prevailed. We think that this argument can** 
not succeed seeing that the award was on a private reference, 
and we hold that it is binding as between plaintiffs Nos. 1 
and 3 and defendant No. 1 with whom alone we are now 
concerned. 

It is difficult to formulate any ground on which the award 
would not be good and valid as between those parties, and none 
has been suggested before us in argument. Then we have to 
consider whether there is any force in the suggestion that the 
award is ineffective, inasmuch as it was not stamped or regis- 
tered. So far as the want of stamp is concerned, that is an 
objection that cannot be taken for the first time in second 
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1909 appeal, while SO far. as the want . of registration , is 

Jadunath it is clear that the provisions of the Registration Act do not 
Ghowhuv 

V. apply , by reason of the value of the property.' In this view, 

Ch^Sdba becomes unnecessary to consider whether, apart from the 
Bhacta” fact that the property is less than Rs. 100 in value, the 

CEIAIUJEE 

' ’ Registration Act would apply to this particular award. The 

result is, that the defendant’s appeal must succeed as against 
plaintiffs Nos. 1 and 3. And, the decree we now pass is that, 
as against plaintiffs Nos. 1 and 3 the suit be dismissed ; but 
as against plaintiff No. 2 it be remanded to the lower Court 
in order that it may be determined what precisely is the 
interest of plaintiff No. 2 in the property in question. To 
the extent of that interest, plaintiff No. 2 will be entitled to 
a decree against defendant No. 1, 

This determination will in no way affect the decree as 
between the plaintiffs and the defendants who have not 
appealed. 

The appellant will get his costs as against plaintiffs Nos. 1 
and 3 throughout, and will pay to plaintiff No. 2 one-third 
of the plaintiffs’ cost throughout, that is to say, one-third 
of the costs of all the plaintiffs throughout. 


Mookeejee J. agreed. 


Appeal allowed in part. 


S. 0. Or. 
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APPELLATE OlVIL. 

Before Mr, Justice Oogse and Mr. Justice OJialterfee^ 

BAM KUMAR S.HAHA 
RAM OOUR. SHAHA.- 

SaU in eMCution of decree— Refund of purchase-money y suit for — Caveat empforj 
doctrim of— Civil Procedure Code {Act XIV of ISS2) ss. SlSy B13. 

ITiider s. 313 of the Civil Procedure Code (Act XIT of 1882), a purchaser 
can apply to liave a sale set aside on the ground that the person whose pro- 
perty p>nrported to be sold had no saleable interest therein. The doctrine 
of caveat emptor has not the same effect under the Code of Civil Procedure 
of 1882 as under the old Code (VIII of 1859). 

Dorah Ally Khan v. Executors of Khajah Moheeooddeen (1) and Sotvda- 
niinse Chowdlirain v. Kishen Kishore Poddar (2) distinguished. 

Cinder s. 315 of the Civil Procedure Code (Act XIV of 1882), a suit lies 
to recover purchase-money paid at a Court-sale for property to which the 
judgment-debtor had no title or saleable interest. 

Bari Doyal Singh Roy v. Skeihh Samsuddin (3) and INityanund Roy v. 

C/iandra (4) followed. 

Segoxb Appeal by the defendant, Ram Kumar Sliaha 
Poddar. 

Tiie' defendant 5 Ram Kumar Shalia, under a rent deorc-^e 
caused tlie sale of the kippa right of one Bo.zlaT Sobhan 
Ohowdliurj^ to be sold on the Bth December 1902, for Rs. 1,550, 
at an execution sale, and the same was purchased by the 
plaintiff and the piircliase-moiioy so paid was received by the 
defendant ' in satisfaction of his decree. After the said sale 
one Airs. Albiia J. Dillaiiy brought a suit for a declaration 
that the said jote sold at the execution-sale did not belong to 
Buzlar Sobhan Cliowdliury , but to herself, and obtained a decree. 

® Appeal from Appellate Decree, Xo. 2091- of 1907, against the decree of 
Dandadhari Biswas, Subordinate Judge of 'Chittagong, dated June 12, 1907', 
eoriffrming the decree of Hem Chandra Mukherjee, Munsif of Chittagong, d.-i-ted 

July 14, 1906. : 

( 1 ) (1878) 1 L. R.SXIalc. 806.^ ■ '{3), (1900) 5 O.AV. H. 240. , , , ' 


mm 
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.10 



68 


INDIAN- LAW REPORTS/ [VOL. 'XXXVIL 


' 1909 The plaintiff, thereupon, brought the present action for the 

Ram Kumar recovery of the purchase-money against the defendant, which' , 
Shaha, decreed by the Munsif. The defendant appealed to 'the 

^t'AM^ouB Subordinate Judge who dismissed the appeal. 

The defendant, thereupon, appealed to the High Court. 

Bahit Harendm Narain (with him Bobu Surendra: 

Nath Ghosal),ioT the appellant. The suit is not maintainable : 
Dorab Ally Khan v. Executors of Khajah (1), 

Sowdaminee Ohowdhmin v. Kishen Kishore Poddar (2), and 
that the suit is barred by limitation : Article 69, 97 of Act XV 
of 1877 : Hanuman Kamat v. Hanuman Mandur (3) and 
Sundara Oopalan v. V enakatavarada Ayyangar (4). 

Bahu Nihnadhah Bose and Babu DMrendra Lai Kastgir^ for 
the respondent, relied upon sections 313 and 315 of the Code of 
Civil Procedure (XIV of 1882) and Hari Loyal Singh Roy v. 
Sheih Samsuddin{5) and Nityanund Roy v. Juggat Chandra 
Quha (6). 

CoxE AND Chatterjeb JJ. The defendant, appellant in 
this suit, instituted a rent suit against one Buzlar Sobhan 
Chowdhiiry. He obtained a decree and in execution put up 
a certain jote to sale as being the property of Buzlar Sobhan. 
Tills property was purchased by the plaintiff. Subsequently 
a certain Mrs. Dillany brought a suit, in which she made the 
present plaintiff and the present defendant parties, for a 
declaration that this Jote belonged, not to Buzlar Sobhan 
Chowdhury , but to herself, and in this suit she obtained a decree. 
The plaintiff then brought this suit for recovery of the money 
which he had paid for his purchase. The suit has been decreed 
and the defendant appeals. 

The first point taken on behalf of the appellant is that 
the suit itself is not maintainable, and reliance is placed first^ 

, on the decision in Dorab Ally Khan v. Executors of Khajah 
, Moheeooddeen (1). That' decision, however, was passed under 

(1) (1878) 1. L. R. 3 Calc. 806. (4) (1893) I L. R. 17 Mad. 228. 

(2) (1869) 12 W. R. 8, F. B. (5) (1900) 6 G. W. N. 240. . 

(3) (1891) T. L. R. 19 Calc. 123. (6) (1902) 7 C. W, 
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tlie old Code of 1859 and proceeded principally on die doctrine 
of caveat emptor. It is impossible, however,' to hold that that 
doctrine has the same effect under the Code of 1882 that it had 
under the former Code. Section 313 of the present Code enacts 
that ' a' purchaser may apply to have the sale set aside on the 
ground that the person whose property purported to be sold 
had no saleable interest therein. No such provision is found 
in the^former Code and the addition of this section clearly goes 
far to weaken the effect of the doctrine of caveat emptor in 
so far as it might be applicable to execution sales. 

Reliance has also been placed on the decision in Sowdaminee 
GJiowdhrain v. Kishen Kishore Poddar (1). In that case it was 
held that a purchaser can recover his purchase-money only when 
the sale is set aside summarily for irregularity or the like under 
the provisions of the Act, and not when a third party succeeds 
in establishing his title to the property sold. But this decision 
also was passed under Regulation VII of 1825, and in the Code 
of 1882 the law has been considerably changed. Section 315 
lays down that when a sale of immoveable property is set aside 
under sections 310A, 312 or 313, or when it is found that the 
judgment-debtor had no saleable interest, then the purchaser 
is entitled to relief. The use of the disjunctive shows that it 
is only when the sale is set aside under^ section 313 that the 
purchaser is . entitled to relief ; and that bemg so, it is clear 
that the decision cited has not the same application under the 
Code of 1882 that it had under the Cod© of 1859. 

Next, it is argued that section 315 was never intended by 
the Legislature to give to a purchaser deprived of the purchased 
property a right to sue, or any right to relief beyond an appli- 
cation to l}he execution Court under section 315. This point, 
however, has been decided against the appellant in Hari Doyal 
Singh Boy v. Sheikh Samsuddin (2) and Nityanund Boy v. J uggat 
Ghandra Quha (3). The learned pleader for the appellant 
relies on the decision in Sundara Gopahn v. Venkata Varada 
Ayyangar (4) . But that decision, though entitled to the greatest 

(1) (1869) 12 W. R. 8, F. B., (3) ( 1902 ) 7 C. W. N. 106. 

(2) (1900) 5 G. W. N. 240. (4) (1893) I. L. R. 17' Mad 228. 
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xespeGtjris iiot of stidi -aiitliority as to biiid iis to differ from tte ; ; 
decisions of this Coiut. ■ The first point taken for the appellant;;' ; 
therefore, in our opinion,, fails. 

The next point taken is that the Subordinate Judge is wong 
hi his finding that the plaintiff had no notice of Buzlar’s want 
of title. The learned Subordmate Judge says : — ‘ ' The evidence 
as adduced by defendant’s witness No. 2 that the plainfciff ■ 
Imew prior to his purchase to the effect that the judgment- 
debtor had no right in the property, is of a suspicious character. , 
No reliance can be placed on this witness’s , statement He 
then gives his reasons for disbelieving this ‘witness, and we 
have no doubt that the learned Subordinate Judge intended 
to find that as a matter of fact the plaintiff did not know- 
prior to his purchase, that the judgment-debtor had no right 
to the property. This is a finding of fact with which we can- 
not interfere in second appeal. 

The third point taken is that Buziar Sobhan and the defend- 
ant’s lessors ought to have been made parties to the suit. No 
issue, however, was raised on this point, nor are we satisfied 
that there w^^.s any necessity for making these persons parties.. 

The fourth point taken is that the suit is barred by limita- 
tion. This point was not raised in either of the Courts below 
or in the grounds of appeal to this Court, but it is of course a 
point on which we must come to a decision. The learned 
pleader for the appellant relies on the case of Hanuraan Kaw.at 
V. Hanumcvyi Mmidnr (1). That was a case in which a member 
of joint family had attempted to sell certain property, but his 
other co-sharers objected and the sale failed. The purchaser 
accordingly sued for the return of the purchase-money, and 
their Lordships of the Judicial Committee were of opinion that 
a case of that nature must fall either under Article 62 or Article 
97 of the Second Schedule of Limitation Act. Their Lordships 
held that if there never was any consideration, then the price 
paid by the purchaser was money had and received to Ms account 
by the vendor. We are unable to distinguish this case in prin-. 
ciple from the case before. us ; and if as a matter of fact Buziar 
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had no right at all to the property that was sold and no delivers i foa 

of possession in consequence, there , was no consideration at Kcmap. 
all for the purchase-monej that was paid ; and the suit u-ould S’h-aba 
come under Article 62 and would be barred by limitation. But ® Goce 

. with regard to this point it has been pointed out to us that the 
.learned Subordinate Judge, found that the sale was frauduierit. , , . 

The '.Subordinate Judge' remarks :■ — I would further add that 
ill thd present case' there is a distinct allegation in the plaint 
of fraud which lias been substantiated by copy of Jiidgiiientj ■ 
exhibili 3, so far at least as the decree in execution, of 'which the. ... 
property was sold is concerned.^’ If the suit is regarded a.s a 
suit for relief on the ground of fraud it would clearly be wdthiii ' 
time. This question of fraud was not incorporated in the issues 
although it was raised in- the plaint , but it appears to have been. ■ 
raised and discussed in some way or other because both the 
Munsif and the Subordinate Judge referred to..- the point and con- 
sidered it. The findings, however, on this point are not sufli- 
ciently distinct to justify us in dismissing the appeal at once. 

If as a matter of fact the defendant advertized this property 
for sale as the property of Buzlar Sobhan ChowdJiury and 
invited the public generally to come and bid for it, kiiomng 
perfectly w^ell ail the time' that this property "did not belong to 
Buzlar Sobhan, that undoubtedly would be fraiicliiieiit condiiet 
for which the plaintiff or any other niembor of the public in- 
vited to bid who wns injured by it, w^ould be entitled to relief. 

But, as 'we have said, there is no distinct finding to this effect. 

We thiiilr that the proper order to pass in this case is 
that the suit sliallgo back to the Subordinate Judge for a clear 
finding on this point, whether the sale was fraudulent and the 
plaintiff was induced by that fraud to purchase the property, 

As- the point was not raised in the issues although it was dis- 
cussed when the suit was decided, the parties should beailowed 
' to furnish fresh evidence on the point. 

.- . Ill conclusion it has been argued that the learned Subor- '. 
dinate .Judge was wrong in awarding interest at 12 percent., : 
but we. do -not think that we should interfere with his. decision ^ 

: onvthis po'int. f ■'.v'''.y 
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1909 Tliecase will accordingly be remanded to tbe Subordinate 

Raji Ktoae Judge for the decision of tbe point which we have set out above. 

Shaha rpjjg Subordinate Judge will return his finding to this Court, 
Ram Qoob on receipt of this finding the appeal will be finally disposed 

qB-AhA* 

of by this Court. 

g . A A Case remanded. 


CRIMINAL REVISION. 

Before Mr. Justice Caspersz and Mr. Justice Byves. 

DAYANATH THAKUR 

V. 

EMPEROR.* 

Magistrate, powers of — District Magistrate, power of, to cancel bond for keeping 
the peace or for good behaviour — Order directing prosecution for using forged 
rent- receipts in a proceeding before a subordinate Magistrate, for keeping the 
peace, and for abetment thereof — “ Judicial proceeding ” — Criminal Frocedure 
Code {Act V of 1898) ss. 4 {m), 125, 476. 

Section 125 of the Criminal Procedure Code gives the District Magistrate 
the power to cancel a bond for keeping the peace for reasons which appear 
to him sufficient, but not the right to hear an appeal from an order in a proceed- 
ing under s. 107 passed by a subordinate Magistrate. 

A District Magistrate has no jurisdiction under s. 47 6 of the Code to direct 
a prosecution for dishonestly using a forged document and for abetment in 
respect of rent-receipts filed before a subordinate Magistrate in a case under 
8. 107 of the Code, which has been disposed of by him under s. 125, the pro- 
ceeding under which is not a judicial proceeding.’ ’ 

On the petition of Dayanath Thakur that he was obstruct- 
ed in the cultivation of certain lands, which he had recently 
purchased from Harihar Misser, by Mohari Lai Marwari and 
three others, and that there was a likelihood of a breach of the 
peace in consequence, the Subdivisional Magistrate of Madhe- 
pura drew up a proceeding under section 107 of the Criminal 
Procedure Code against Mohari Lai and the others. During 
the hearing of the case the petitioner, Dayanath, filed four 

* Criminal Bevision No. 506 of 1909, ■, against' the order of F. Lyail, 
District Magistrate of Bliagalpore, dated April 21, 1909. 


1909 
June 17. 
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rent-receipts before the Magistrate wMoh he had obtained 

from Harihar. The accused were bound down, on the 19th Batanaxh 

Hoveraber 1908, to keep tbe peace for one year. They then . ' ‘i?. . 
moYed the District Magistrate of Bhagalpore, The application . 

purported to be a criminal and the District Magis- 

trate, after dealing, with the facts of the case, found the rent- 
.receipts to be, forged, and allowed the appeal , on the' 23rd 
Decenjber 1908,,statiiiga5 l}he same time that, if the appellants^^' 
could adduce sufficient .evidence to warrant him in holding a ■ 
further inquiry , he was prepared to do so, and calling upon them 
to file their collection books within two da 3 rs. An application 
was then .filed, on their behalf, on the 25fch January 1909, 
explaining their inability to produce the collection papers and 
asking for sanction to prosecute the petitioners. The District . 
Magistrate thereupon proceeded, as he submitted in Ms explana- 
tion, under section 476 of the Code, issued notices, to the ■■ 
petitioners,, and, after holding an inquiry, passed an order on 
the ' 21st April, directing the prosecution of the petitioner, 

.Dayanath, under ..section 471 of the Penal Code, and of 
Harihar ...for .abetment. ' 

V , ; The,, .petitionefs :then moved the High Court and obtained' " 
the present Rule, on various grounds. 

3Ir. P, L,: Boy {with Mm BabuAtuly a OMran Bose Mid Bahu' 

NaresJi Glmndra Sinha), for the petitioners, after dealing with 
the other gi'ounds in the application for revision, contended that 
the alleged offences did not come to the notice of the District 
Magistrate in the course of a judicial proceeding, and that, in 
consequence, the provisions of section 476 did not apply, 

■ Caspbesz a:n‘d Ryvbs JJ. This is a Rule calling upon the 
District Magistrate to show cause why the prosecution of the; ■ 
petitioners should not be cancelled for the reasons stated in ' 
the ' .petition... .. . 

It appears that' proceedings were 'instituted under section 
107 of the Code of Criminal Procedure against one Mohari Lai ' 

Marwari at the instance of the petitioner, Dayanath Thakur." 

In the course of these proceedings the petitioner ' filed certain ■ 


7 , 4 :, 
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1909 reiit~reoeip.ts, TiiO' Magistxat trying the case passed orders 
Dayanath biliding down' Moh^^^ under section 107 of the Orimiiml 
Thakub ^Pi^ocediire Code; Thereupon, Mohari Laiapplied to the District 
Emperob. Magistrate to have the order set aside. The learned District, 
Magistmte treats .the matter as one coming, under 'section 
125 of the Criminal Procedure Code/ and calls it a Griminal 
, Motion.” After going into the merits of the application, /he 
came to the conclusion., apparently witlioiit hearing Dayanatli 
. Tliakur, that the rent-receipts which he had filed were forged, 
and he concluded these proceedings with the remark that ' ^ the 
appeal was allowed.,,” and directed notice to be issued to Daya- 
natii Tliakur to show, cause why he should not , be . prosecuted 

'■Isf ' ‘ 

under section 471 of the Indian Penal Code. .It appears to 
us ,- as .has been laid down in the case of Nabu Sardar v. Emperor 
(1), decided by a Full Bench, that under section 125, Criminal 
Procedure Code, the Magistrate has full power to cancel the 
bond for reasons which appear to him to be suflfioiont ; but 
that section does not give him a right to hear an appeal. It 
is difficult to see, in this case, how it can be held that these rent- 
receipts came before the Magistrate in a “ judicial proceeding,^^ 

. On this ground alone, we make this Rule absolute and direct 
that the proceedings bo set aside. 

Mukr abeolnie, 

(1) {1906; I. L. R ;MCalc,;L 


IS. ,H« >4. 
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APPELLATE CIVIL. 

Be1(ne Mr. Jmtiee Richardson and Mr, Jmiice Chatter jee. 

JAGATTARA DASSI 

V. 

DAULATI BEWA.* 

LQndlcrd and Tenant — Decree, against recorded tenant, effect oj — EeprescnMtmn, 

•prmcJ.ple of. 

When the recorded tenant represents a holding on behalf of all his co-sharers, ' 
such holding passes by a sale in execution of a decree for arrears of rent 
obtained by the landlord agauist such tenant. 

AshoJ: Bhniyan v. Karim Be porf (1) discussed. 

Second Appeal by the defendant No. 4, Jagattara Bassi. 

This appeal arose out of a suit brought by the plaintiff to 
recover possession of an eight>anna share of the disputed lands 
after c^stablishment of title thereto by right of inlieritanccn 
The plaintiff stated that her father-in-law had a jama under 
one Bejoy Sankar Sikdar and others ; that on her father-in- 
law’s death defendant No. 1 and plaintiff’s huvsband, who were 
brothers, were in posseBsion of the said jama in equal shares ; 
that her husband died 7 or 8 years ago leaving her, a son and 
a daughter, as heirs ; that on the death of her son and daughter, 
she remained in possession of the eight-anna share by receiving 
rent from the tenants ; that in Baisakli 1313 B.S., the defend- 
ants collusively dispossessed her from the disputed lands 
alleging that the defendants Nos. 2 to 6 purchased this jama 
at an auction sale ; and that the decree in execution of which 
the defendants purchased was collusive and fraudulent. 

Defendant No. 4, the principal defendant in the ease, 
pleaded, inter uZm, that she purchased the holding in execution 
of the decree obtained by the landlord against the recorded 

^ Appeal from Appellate Decree, No. 374 of 1908, against the decree of 
S. B. Chowdhiiri, Additional District Judge of Jessore, dated Dee. 31, 1907, 
conUrming the decree of Amrita Lai Mukerjee, of Magura, dated 

April 9,' 1907.'"'' 

(1) (1905) 9 C. W, N. 843, 
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tenant,, and as sncli tliC' entire. holding passed to her , and that .the 
reiit-decree culm.mat.ing in the. auctioii' sale was not collusive and ^ 
■fraudulent. 

The Court of first instance decreed' the plaintiS’s’ suit* On 
appeal, the learned Additional. District Judge confirmed the 
decision of the first Court. Against this decision the defendant 
No. 4 appealed to the-High Court. , 

, Bahti 'Sarat Gkmidra Boy Ghoiidhry^ .for the appellant.: The 
learned Judge of the Court below has decided the case in favor 
of the plaintiff, relying upon the case of Ashoh Bhuiyan v. 
Karim Bepari (1). The reasoning on which that decision is. 
based is, if I may so submit without any disrespect to the learn» 
ed Judges, not sound. The earliest and the leading case on 
the subject is the case of Jeo Lai Singh sr, Gunga Pershad (2). 
In that case although the sale certificate showed, that only the 
right, title and interest of the recorded tenant was sold, yet 
their Lordships held that the whole tenure passed. The prin- 
ciple upon which the decision was based is that the recorded 
tenant represented the tenure on behalf of all the co-sliarerh: . 
That case has ever since been followed and the principle has 
been applied to all cases of sales of tenures as also of occupancy 
holdings : Mali Lai Poddar v. Nriperdra Nath Bay Ghoivdhry 
{%), Nazir Mahomed Sirlcar v, Girish Ghmuler ChowdJimi (4). 
Nitayi Behari Saha Paramaniclc v. Hari Govinda Saha (5), 
Bajani Kant Guho v. Uzir Bibi (6) and Afraz MoUah v. 
Kulsumannessa Bihee {7), The fact that the Tenancy Act 
makes provision for the registration of the names of the heirs 
of a deceased tenuie-holder and not of the heirs of a deceased 
raiyat, does not make any difference, for section 16 clearly 
shows that the object of those provisions is for the protection 
of tenants under such tenure-holders. 

No one appeared for the respondents. 

Cur, adv, "vult. 

. {!) (1905) 9,0. -W. N. 843. ^ , (4) '(,1897). 2.0. K. 251. 

:■ (2) (1S84) L L B. 10 Gale. 996. (5) (1899) I L B. 26 Gale. 077. 

m (1897) 2 C. N. 172. (6) (1902) 7 C. VV. X. 170. 

(7) (1905) 10 0. W, N; 
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PwicHAiiBSOK ANB Chatteejee J J, 111 tliis suit the, plamfc- 
■ Baiilati ,Be)wa, soiiglit to establish her title to an eight-amia' 
share of a raiyati. liolcliiig by right of inheritance, 

It 'appearsthat the holding origiiially stood in the iiaiiie of 
Xaraiidi Sheikh , the plailltift‘^s. father-in-law. On his death, 
it descended to the plaintiff^s husband and to his 'brother, the . 
defendant Xo. , 1. The name of the latter only was recorded 
as tenant in the landlord’s office. Subsequently, the ■ plaintiff’s 
husband died.leawiiig his widow, a minor son and. a cla-iigliter. 
The, two childim, also die,d ; and, under the Maliomedan 
Law, the plaintiff became entitled, as between herself and. her 
brotlieT-iii-law, to a four-aiiiia 1 h pies share of the holding* ' Her 
suit, if it succeeds at all, can only succeed to .that extent* 

The only other defendant who need be mentioned is defend- 
ant Xo. 4, She contends that the wiiole lioldiiig w^as pur-, 
chased, by her at a sale held in execution of a decree for arrears 
of rent obtained by, the landlord of the 'holding, against the 
recorded tenant, , 

In the Court of first instance,' the plaintiff obtained, a '-decree 
to 'the 'extent of;' her share- as aboTe .determined* .The decree.,, 
has been confirmed on'a:ppeal by the learned, 'Ad4itioiia..IDistd^^ 
Judge, and the defendant Xo. 4 has appealed to this Court-* 

■ The judgment of the' Additional District Judge rests entirety 
on the luiing of this ' Court in the case of Aahoh ' BJmiymi v* 
Karim.- Beparl (1). If there held that .there bemg no' la'w 
obligatory on tenants who are not tenure-holders to get their 
names recorded in the landlord’s sherisia for the .purpose . of 
q}erfectiiig, their title, the sale of a jote in execution of a decree' 

. , tor, rent obtained against the recorded tenants does not pass 
the. interest of' the tenants whose names are not registered in 
the landlord’s "shmsta. The case of Nitayi BeJiari Saka Pam-- 
manich v* Hari Govinda Saha (2) was distinguished on the 
.'ground That ill' that case there was' a tenure and the tenants 
■ were, bound' to register their names in the landlord’s' 

We think, .how^ewer, that the case of - Ashok BJmiyan v. Karim 
Bejmn- (.l)h'as been. given a significance more far' reachmg. than 
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was intended, and that the language employed in the judg- 
ment means no more than that a landlord is not justified in 
treating the registered tenant of a raiyati holding as the sole 
tenant merely because his co-sharers in the holding are not 
registered. The principle of representation is not referred to 
and there is no necessary implication that that principle can- 
not’ apply to a raiyati holding. There is nothing in the case 
which prevents the whole body of tenants of a raiyati lioldiiig 
electing to treat one of their number as their representative in 
their dealings with the landlord. But registration is not 
everything. The fact that only one tenant is registered is 
merely an item in the evidence upon the question whether he 
is or is not the representative tenant qua the landlord. 

In further support of our view of Asho^^ Bhuiyan^s ease (1)^ 
we may mention that no reference is made to previous cases 
in vliich the principle of representation has been applied or 
treated as applicable to raiyati holdings, for instance : Uati 
Lai Poddar v. Nripendm Nath Roy Chowdhury (2), Ananda 
Kmmr Naskar v. Hari Dass Haidar (3), Rupram Namasudra 
V. Iswar Namasudra (4), Rajani Kant Ghiho v. Uzir Bibi (5). 
There is also the subsequent case of Afraz Mollah v* KuUum^ 
annessa Bibee (6). 

Moreover, it may be observed that under the present rent 
law, as enacted in the Bengal Tenancy Act, the distinction 
between tenures and raiyati holdings in the oomiection we are 
now considering, has been largely obliterated. It was pointed 
out in the case of Amhika Pershad v. Chowdhry Keshri Sakai 
.(7), that under the Bengal Tenancy Act a suit by a raiyat for 
the registration of his name in the landlord’s sherista cmmt be 
maintained because it is no longer compulsory for the zemin- 
dar to register the name of any tenant in Ms sherisia. The 
Act, it is said, provides for the official registration of transfers 
of the rights of permanent tenure-holders and raiyats holding 

(1) (1905) 9 a W. N. 843. (4) (1902) 0 C. W. N 302. 

.(2) (1897) 2 a W, N. 172. _ (5) (1902) 7 C. W/N 170, 

(1900) ’I. L. B. nmc. 545. ’ (G) (1905) 10 C. W. N, 176. . - 

’ (7) (l897) n L. B. - 
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at fixed rents. But tlie transfers of ocenpancj rights are. not " 
so registered and there is no provision of law by wMch they eaa . 
be registered in the landlord’s sherisia. This case, was referred 
to in the case of Moii Lai Singh v. Sheih Omar AU (1), where it. 
■was held that a se-patnidar is not entitled to sue” a dar-paimdar 
to coiiipei him to register his name in his sherista as the trans- 
feree of a se-paini tenure, but it is open to him. to sue for a 
declaration of his right as the tenant of the dar-patnidm\ The 
following passage may be quoted from the judgment: — '‘It 
is clear from a ruling of this Court in the case of AmUht Per- 
'shad V. Choivdkry KesJiri Sahai (2), that such a suit is not main- 
tainable under the provisions of the Bengal Tenancy Act. 
The question then arises whether it is maintainable under the 
provisions of the Patni Regulation (VIII of 1819) or of any 
other Statute. On the whole, we are of opinion that it is not. 
There is no section in Regulation VUI of 1819 expressly 
giving a se-patnidar a right to compel his superior talukdar to 
register his name or a right of suit in case of Ms refusal to do 
so. We do not think that sections 5 and 6 of that Regulation 
give the plaintiff any such right, the word patnklar in these 
sections, in our opinion, not including a se-patnidar and the 
words ‘ other superior ’ not being applicable to a dar-patnidar. 
Under the former rent law, a se-patnidar or other dependent 
talukdar had a right to compel his superior to register 
his name in his sherisia under section 21 of Act' X of 1859 and 
'section 26 of Act VIII (B.C.) of 1868, but not under the Patni 
Regulation. Under the former Act, the dependent talukdar 
could apply to the Collector in case of the superior tenant’s 
refusal to register his name, under the latter Act, it would ap- 
pear lie might bring a suit in the Civil Court„ Howwer tMs 
may be, both these Acts have now been repealed in Bengal, 
and therefore it appears to us that the plaintiff' has now no 
right to bring such a suit as the present, and as he cannot bring 
such a suit under the provisions of the Bengal Tenancy Act, 
this appeal must be decreed and the suit dismissed on this 
■groBiicl. It was no doubt open to the plaintiff to. sue for a 

(2) inm) X. h, T.. 24 Cah,. ■.6.4.2. ' : ; 
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. declaratiGn of Ms right, as the ^defendallt^s''' btit he has 
not framed his suit in this way.” 

The ; provisions of the Bengal Tenancy Act, which' -are 
referred to in the .former of these two cases as introducing a 
system for the official registration of permanent tenures, are 
contained in sections 12 to 18, aud it is doubtful whether these 
provisions were intended so much for the benefit of the superior 
landlord as for the protection of the tenants under the tenure* 
holder. Section 16, for instance, provides that a person 
becoming entitled to a permanent tenure by succession shall 
not be entitled to recover, by suit, distraint or other proceed- 
ings, any rent payable to him as the holder of the tenure, until 
the Collector has received the notice and fees referred to in the 
last foregoing section. 

In the present case the learned Additional District Judge 
has expressly and, we think, wrongly refrained from consider- 
ing the question whether the recorded tenant represented the 
holding in dispute. He is also, we think, mistaken in saying 
that the case of Rajani Kant Giiho v. Uzir Bibi (1), 
''enunciates the principle that the landlord is not bound to 
look beyond his record.^® The question under the present law 
is always one of fact, whether the recorded tenant represents 
the holding or not. 

In the view we take, the decree of the Additional District 
Judge must he set aside, and the case remanded to him for the 
purpose of being re-heard with reference to the observations 
which we have made. 

Costs will abide the result. 

Appeal allowed ; 

s. c. G.' ■ case remanded. 
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Before Mr. Juslme Slmrfiiddm and Mr, Jusiwe Richardson. 

IKDEA :nath banerjee 

V, 

ROOKE.^ 

Principf4 emd'Agmi — Brihc or sxcref Commission aceepiedhg Age-nt after irmisac- 
, Uon compieMd — Contracts oMaimd bg fraud voidable, but not void — Limitation 
■ ,4cM'XF of 1877) Sch. IL Art 9S. 

The plaintiff instituted a suit against the defendants within three years 
from the date when the fraud as alleged in the suit became first known to him, 
rhoiigh he had suspicions of the fraud prior to the three years. The suit was 
{‘or setting aside a lease which, the plaintiff alleged, he had been induced to 
grant to the defendant Jso. 1 under fraudulent representations made to the 
plaintiff by the defendant No. 2. who whilst purporting to act as the plaintiff's 
servant or agent, received, after the lease had been duly drawm up, executed 
and registered, the sum of Bs. 500 from the defendant No. I as a bribe or 
secret commission by w^ay of payment for the services rendered to the latter 
in connection wdth the making of the arrangements for the execution of the 
leas© 

Heid^ that mere suspicion is not knowledge, and the suit was not barred by 
limitation. 

Held^ further, that a bribe is iievertlieiess a bribe because its payment is 
postponed. \\Ticn a bribe has been given, it is immaterial to inquire what, 
if any, effect the bribe had on the mind of the receiier and whether lie was 
influenced thereby to recommend to the plaintiff an arrangement with the 
appellant which he would not otherwise have recommended. 

Harrington v. Victoria Graving Dock Company (l)and Shipway w Broadwood 
(2) referred to. 

Heidi furtiier, that a eon tract induced by fraud is only voidable, and tli© 
remedy by rescission is open only so long as the parties can be restored to the 
relative position which they originally occupied. 

Urquhart .V, Macpherson {S) followed. 

Clough V. London and North Western Railway Company (4) referred to. 

Appeal by India Natli Banerjee, the d.efendant No. 1. 

The plaintiff, E. G. Rooke, was the owner of a one-sixth 
share of the dar-paf/m right of Mouzah Jote Janki. On the 28tli 

* Appeal from Original Decree, No. 354 of 1907, against the decree of Aghore 
Chandra Hazra, Subordinate Judge of Biirdwan, dated July 24, 1907. 

(1) (1878) L. B. 3 Q. B. D. 549. (3) (1878) L. R, 3 App. Cas. 831. 

(2) [1899] 1 Q. B. 309, (4) (1871) L. B. 7 Ex. 26, 


1909 
Aug, 2, 
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Rooke. 



June 1898 the defendant No. 1, Indra Nath Banerjee, obtained 
from the oTOiers of the remaining five-sixth share a se-patni 
lease. On the 3rd June 1899 the defendant No. 1, instituted 
a suit for partition against the plaintiff. Shortly after the 
institution of this partition suit, the defendant No. 2, one 
Bijoy Gobiiida Chatter ji, approached the plaintiff and, on 
certain representations made to him , induced him to compro- 
mise the suit which was finally withdrawn on the 8th June 
1899. In the compromise it was a-greed that the plaintiff 
should give the defendant No. 1 a moharari lease of the 
mineral rights in his one-sixth share of his dar-patni interest 
and the lease was accordingly duly drawn up, executed and 
registered on the 21st September 1899. Subsequently, on the 
18th August 1904 relying on the mokirari lease, the plaintiff 
instituted a, suit against the defendant No. 1 for arrears of 
royalty due under the said lease. This suit was decreed by 
the Munsif in the plaintiff’s favour, and, on the 26th August 
1906, the appeal preferred in the same w^as dismissed. On the 
27th June 1905 the plaintiff instituted a second suit against the 
defendant No. 1 for recovery of apart of the lahJieraj lands to 
wdiich he was entitled under the moharari lease of 1899 and of 
wRich the plaintiff alleged he had been dispossessed. On the 
31st January 1906 the Munsif dismissed this suit which on 
appeal was also dismissed by the Subordinate Judge on the 6th 
August 1906. Before the hearing of the appeals in the afore- 
said two suits, the present suit was instituted on the 4th May 
1906 by the plaintiff against the defendant to set aside the said 
moharari lease on the ground of fraud, the fraud alleged being 
that some time after the execution of the said lease the defend- 


ant No. 1 caused the payment of Rs. 500 to be made to tJie 
defendant No. 2 as a bribe or secret commission in respect of 
services rendered by the latter during the negotiations which 
led up to the compromise and the lease, and in wdiich he pur- 
ported to act as the plaintiff’s servant or agent. This suit was 
decreed with costs by the Subordinate Judge. The defendant 
No. 1, thereupon, appealed to the High Court, 
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Dr. ScisJibeJiary Crhoseiwiih Mm Bahi D. N. Chakrabwri^y,, 
Bain. Nare-wMi Aiith SeM and Babu Sailendra Nath PaMi), for 
the iippellaiit. .The ixand on which the plahitiff relied lias, not 
been sufficiently sat out in the pleadings, and it ineumheiit 
on the plaintif! to Imve done so , if he intended to rely on the 
fraud.. The p’iaintiff in the two suits, which he prosecuted up 
to the Court of Appeal, had based his claim on the lease and 
he has mow alleged that this lease has been granted by him in 
consequence of fraudulent representations made to him. He 
has by his conduct waived his right to treat this as a fraud. 
Further, this suit is barred by limitation, as it has been insti- 
tuted after three years from the date of the alleged fraud. The 
present suit is one for avoiding or cancelling a lease and not for 
damages. The plaintiff has had conferred on him certain 
advantages by the defendant No. 1 in return for other advantages 
to the said defendant and he did not offer to give up these 
advantages. It is quite impossible to restore the parties now to 
their former position. The sum of Rs. 500 'which has been paid 
to the defendant No. 2 under the orders of the defendant No. 1, 
was not paid as a bribe or commission. 

Babti Umakali M ookerjee and Babu J oy Gopal Ghosh , for the 
respondent. 

Chir. adv, vuU. 

Richardson J. The plaintiff in this case has one-sixth 
sliare of a dur-patni coiiipri8.mg Mouzali Jote Janki. The 
defendant No. 1, Babu Iiidra Nath Banerjee, obtained from 
the owners of the remaining five-sixth share of the dar-patni 
a lease of that share as se-jjatnidar. The lease is dated the 
28th June 1898. On the 3rd June 1899, the defendant No. 1 
instituted a suit for partition against the present plaintiff, Mr. 
Booke, which suit was terminated by a compromise and with- 
drawn on the 8th June 1899, each party paying his own costs. 
It appears that under the compromise Mr. Rooke agreed to 
give the defendant No. 1, a moJcarari Iobbo of the mineral 
rights in his share of cfar-palm interest. That lease was duly 
di‘awn up, and it was executed and registered on the 2ist Sep- 
tember 1899. Air. Rooke brings the present suit to set aside 

'.■'viS''.::,'':':,'' 
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the lease on the ground of fraud, the fraud alleged being that 
some time after the execution of the lease, Babu Indra N^h 
Banerjee caused a sum of Rs. 500 to be paid to defendant No. 

2, Bejoy Gobind Chatter jee, as a bribe or secret commission 
in respect of services rendered by the latter during the nego- 
tiations which led up to the compromise and the lease, and m 
which he purported to act as Mr. Rooke’s servant or agent. 

It is admitted that the amount stated was in fact ^aid to 
the defendant No. 2 under the orders of the defendant No. 1 
sometime between November 1899 and February 1900 ; but it 
is denied that the money was paid as a bribe or commission. 
An entry of the payment was made in the accounts of the de- 
fendant No. 1, under date the 23rd August 1900. kir. Rooke 
asserts, and the statement may be accepted, that the payment 
came to his knowledge on the 20th April and 1st May 1906, 
owing to disclosures made on those dates in the course of the 
evidence given by certain witnesses in another suit. To con- 
clude this brief sketch of the facts, it may be stated that 
Mr. Rooke on the 18th August 1904 instituted, against the 
defendant No. 1, a suit (No. 1462 of 1904) for arrears of royalty 
due under the lease of 1899. The Munsif’s judgment in Mr. 
Rooke’s favour was pronounced on the 27th January 1906, 
and the Subordmate Judge’s judgment dismissing the appeal 
on the 26th August 1906. On the 27th June 1906 Mr. Rooke 
instituted another suit (No. 126 of 1905) against the defendant 
No. 1 on the allegation that the latter had dispossessed him of 
part of the lakheraj lands to which he was entitled under the 
lease of 1899. The Munsif’s judgment dismissing the suit was 
proirounced on the 31st January, the appeal by Mr. Rooke 
being dismissed by the Subordinate Judge on the 6th August 
1906. Mr. Rooke apparently contested both these suits on 
appeal relying on the lease of 1899, though the appea, Is came 
on for hpa-riog after the date on which the present suit was 
instituted (the 4th May 1906). 

I turn now to the terms of the lease of 1899. The lease 
was a permanent lease of the lessor’s underground rights in 
respect of the coal in his share of the dar-patni. No salami 


k 
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was paid, but tlie defendant No. 1 agreed to admit Mr., Rooke’s 1900 
. feSerafri^^ wliicli there had been some dispute) in ' Inbea Hath 

99 bighas of land. in Mo iizah Jote'Ja-nki comprised in six plots 
described,^ in the Schedule., The plots adjoin one another and ' Rooke , 
form therefore a co.mpact block. The rate of royalty provided Richardson 
by the lease was six annas per ton for steam coal, the plaintiff 
being entitled to one anna per ton in respect of Ms one-sixth 
share of the dar-patni subject to a minimum of E,'S. 72 a year. 

The learned Subordinate Judge has given the plaintiff a 
decree setting aside the lease and directing the plaintiff to 
refund to the defendant No. 1 the amount of Rs. 108 recovered 
by Mm in Suit No. 1462 of 1904 on account of royalty under 
the lease, and prohibitmg the plaintiff from executing his decree 
ill that suit. From this decree the defendant No. 1 appeals. 

In the first place it is contended for the appellant that the 
plaintiff does not sufficiently set out in the plaint the fraud he 
alleges, or that the fraud found by the Subordinate Judge is 
a fraud of some different kind from the fraud alleged in the 
plaint. We think that there is no substance in this contention, 
and that it is sufficiently refuted by a reference to paragraphs 
13 and 14 of the plaint. 

It is next, urged for the appellant that the suit is barred by 
limitation under Ai’ticle 95 of the second Schedule of the Limi- 
tation Act. Mr. Eooke admits that shortly after the execu- 
tion of the lease of the SLst September 1899, he had reason to 
suspect that' the lease had been obtained by fraud ; but he says 
in effect that he had no certain information on the subject on 
which ho could act before the disclosures of April and May 1906. 

We think that this is a good answer to the objection under con- 
sideration. Mr. Eooke had no substantial ground to go upon 
until he came to know of the payment which had been made 
to Bejoy , and until then it appears to us that the fraud alleged 
did not become known to Mr. Eooke within the meaning of 
Article 95. Mere suspicion is not knowledge. After the pay- 
ment- was- disclosed there was no ■ delay on Mr. - Eooke’s part in 
bringing tMs" suit,- TVe are- clearly uf/opmion. that the suit is ' 
not baxred^bylinfitation. ■, v, ' • ■ ■; ^ 
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Then, again, on the principal questions of fact involved, we 
think we must accept the conclusions arrived at by the learned 
:Subordinate Judge. There is no doubt in our minds that dur- 
ing the negotiations which preceded the lease, defendant No. 
2, Bejoy, was a servant or agent of the plaintiff, Mr. Rooke, 
and that it was Bejoy’s duty to do the best he could for Mr. 
Rooke, uninfluenced by any considerations of his own interest. 
The fact that it is admitted that the money was paid does not 
alter the character of the payment. Asked to explain why 
the money was paid, the defendant No. 1 himself said : “ 1 
never paid any money to Bejoy to bring about the compromise, 
but I directed payment of Rs. 500 to Bejoy out of Jote-Janki 
funds as a present or reward — call it dalali or call it anything — 
because Bejoy expected me to pay him something : because 
Bejoy asked me if I would not show Mm some favour now that 

1 was in a position to work my plan.” We have already stated 
that the position of Bejoy appears to us to be clear. He is not 
a mere go-between, he was the servant of the plaintiff. The 
fact that the money was paid after the lease had been executed 
is immaterial if it was paid, as we thinly it was, in accordance 
with, or as the result of some previous arrangement or under- 
standing between the appellant and Bejoy, there being evidence 
on the record to show that such an understanding existed. 
There is the evidence, for instance, of Apurbanand Roy, a 
servant of the appellant, who said in suit No. 267 of 1904 
in the Subordinate Judge’s Comb “ I know Bejoy Chatter jee. 
He was Mr. Rooke’s Manager for all affairs. The meaning 
of which is that I heard he was his Chief Officer. Bejoy 
had conversation with Mr. Rooke about the settlement of his 

2 amias, 13 gundas, 1 cowri, 1 krant share. He said, 1 can bring 
about the settlement if you can pay me dalali (brokerage). 
He did not tell the amount of the brokerage. He said he won’t 
do it unless brokerage was paid. I told this to the plaintiff.” 

In his evidence in the present suit, Apurbanand makes the 
following statement “I met Bejoy before the settlement by 
Mr. Rooke with Indra Babu and had a ta.lk with Mm aboiff. it. 
Bejoy said that he could settle the matter with Rooke if I (he) 
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obta-ined sometliiiig for Ms troubles. I ■informed Indra Babn . 
about Bejoj®s demand, and he replied. that that would be seen 
hereafter ■{, TO Oft! 

^ Indra Babn Mmself says that he refused to accept Bejoy’s 
offer, but there is the evidence of his own servant that he left 
the matter open for future determination. 

' ■The evidence of Umesh Chandra Mukherjee, witness for 
the plaintiff, who was formerly a moJmrir of the defendant No. 
1 in the days when he practised as pleader at Burdwan, may 
also be referred to in connection with the relation of Bejoy to 
the plaintiff. 

On the evidence we see no reason at all to doubt that 
payment in question liad a corrupt taint and that the under- 
standing, express or tacit, which existed in regard to it during 
the negotiations, placed Bejoy in a position in which Ins per- 
sonal interests conflicted with his duty to his employer. A 
bribe is nevertheless a bribe, because its payment is postponed 
and the expectation of a bribe or reward from the appellant 
gave Bejoy a motive or incentive for acting contrary to his duty. 

But, then, it is said that the negotiations were not in fact 
affected by the payment or understanding with regard to it. 
There is, however, good authority in support of the proposi- 
tion that when a bribe has been given it is immaterial to 
enquire what, if any, effect the bribe had on the mind of its 
receiver. I refer to the cases of Harringkmv, Victoria Graving 
Dock Compmiy {!) and Shipimy v. Broadtvood (2). The salutary 
rule laid down by these cases applies equally to the expectation 
of a bribe. In the present case, therefore, it is immaterial to 
consider what effect the expectation of this payment had on 
the mind of Bejoy, and whether he was influenced thereby to 
recommend to the plaintiff an arrangement with the appellant 
which he would not otherwise have recommended. There is, 
moreover , the further consideration that the money subsequently 
given to Bejoy might, if there had been no understanding 
between him and the appellant, have been paid to the plaintiff 
m salami, , 


1909 
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i'909 ■ , Before leaving this part of the case, ! may add that it is idle 
Inbra Nath for, the, appellant to say that payments of this kind are made 
every day. When they are brought to , light and come before 
a Court of Justice,' they must be treated as what they are. 
Payments in the nature of a bribe or secret commission are 
open to the greatest reprehension. 

But when all this has been said, it still remains to consider 
whether the present suit — a suit for rescission — is maintainable 
in the circumstances. 

It was argued on behalf of the appellant that Mr. Rooke, 
though he had instituted this suit, and thereby elected, so far 
as it lay in his power to do so, to rescind the lease, nevertheless, 
by reason of the fact that he subsequently prosecuted one ap- 
peal and defended another on the footing that the lease was a 
valid and subsisting lease, was precluded from seeking to res- 
cind the lease. That contention appears to me to be difficult 
to support. I am disposed to think that the determination 
to rescind was definitely made on the 4th May 1906, and that 
what was done subsequently in the suits previously instituted 
would not affect that determination. For the appellant, refer- 
ence was made in this comiection to the case oi Clough y. The 
London and North Western Baihmy Company (1), an authority 
which , in my opinion , is not of much assistance to the appellant 
in the present circumstances. It might be said here that the 
plaintiff’s action in the two appeals was merely inadvertent, 
the suits having been instituted, and the appeals preferred 
before the present suit was instituted. It seems unreasonable 
to suppose that what occurred was sufficient to deprive the 
plaintiff of his right to proceed with a suit already instituted. 
It is unnecessary, however, to express a definite opinion on the 
point, because there appears to be a broader ground on which 
this suit should be dismissed. A contract induced by fraud 
is only voidable, and the remedy by rescission is open only so 
long as the parties can be restored to the relative positions 
which they originally occupied. In the case of Urq'iihart y. 
Macpherson (2) their Lordships of the Privy Council speak of 

; (1871) L;-R..>7 Ex. ■26,: 35. .■ , , {2)- (1878) L. R.'S' App, Oas. 83L ' \ 
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the ordinary principle that contracts whicli may be impeaebed 
.on' the. ground of fraud are. not Toid, but voidable only .at tiie 
nption. .of the party who is, or may be, injured by the fraud, 
subject to the condition that the other partj^, if the contract is 
disaffirmed, can. be remitted to his former state.” Other 
authorities will be found cited in the text books, and reference 
may be made to Leake on Contracts, Edition 1906, at page 258, 
In the present case, it is, in our opinion, impossible to restore 
the appellant to his original position. There is an alternative 
remedy to a partj^ who has been induced by fraud to enter into 
a contract, and that is to sue for damages, and we thinly that 
that is the remedy which the plaintiff (if he had been well- 
advised) should have asked for here. 

A glance at the lease and at what has been done under it 
will make the position clear. In the first place the lease does 
not stand altogether by itself. It is a part of the compromise 
under which the suit for partition brought by the appellant 
was withdrawn. The withdrawal of the suit for partition by 
the appellant must be taken into consideration as being part 
of the whole arrangement between the parties. Then under 
the lease the plaintiff obtained an admission from the appel- 
lant of his title to the 99 bighas of lahheTaj land mentioned 
above. He has been in possession of that land all this time. 
He has not, so far as we know, offered to surrender any of the 
rights which the lease gave liim in respect of that land ; and, 
thirdly, under the lease the defendant No. 1 has laid out large 
sums of money— Rs. 90,000 we are told — on a colliery, and no 
suggestion is made how that expenditure or the business of the 
colliery is to be dealt with if the lease is rescinded. 

Having regard to all the circumstances, we are clearly of 
opinion that it is impossible now to put the appellant back in 
his original position and that the plaintiff has misconceived his 
remedy and should have asked for damages. We cannot award 
him damages because the claim for damages was not pressed 
in the lower Court and there is no claim of that kind before 
us. But oven if we were in a position to consider the question 
on the evidence as it stands, it is not shown that the plaintiff 
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1909 sustained damage much in excess of the sum of :Bs. 600 paid 
iNDBA isTath to Bejoy. It is clear that if that money had not; found its way 
into Bejoy’s pocket, that or a larger amount inight have been 

paid to the jjlaintiff b}?* way of salami for the lease. But in 

Riohardsok regard to the rates of royalty, it does not appear that they are 
below the rates prevalent in the neighborhood. The evi- 
dence indeed tends rather to show the contrary. Nor is it 
shown that the amount of minimum royalty reserved is below 
the amount reserved in cases of this kind. It must be remem- 
bered that the coal had not been worked at the date of the 
lease, 

For the reasons indicated, we are of opinion that the decree 
of the Subordinate Judge must be set aside and the suit dis- 
missed. 

In the circumstances we make no order as to costs. 


Sharfuddin J. I fully agree with the remarks of my 
learned brother and fuUy concur. 
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CRIlVilNAL REVISION. 

Before Mr. Justice Coxe and Mr. Justice Myves. 

KALUMIRZA 

V 

EMPEROR.* 

Security for good behaviour— Joint inquiry against members of a gang — Admis- 
sibility of erideme of association with a gang and of actshy the members thereof 
—Inquiry into the fitness of Sureties — Eejeciion on the report of a subordinate 
Magistrate or police officer — Order of Judge on reference^ contents of — 
Criminal Procedure Code {Act V of 1S9S) ss. 117(4), 122, 123 (3), 367, 424— 
Evidence Act (I of 1872) s. 11. 

An order under s. 123 (5) of the Criminal Procedure Code should show on 
the face of it that the Sessions Judge has considered the case of each accused on 
its own merits and separately from that of the others, even if such order need 
not contain all the details required by s. 367* 

Jamait MulUck v. Emperor (1) referred to* 

A joint inquiry under s. 117 of the Criminal Procedure Code against the 
mexnbers of a gang formed for the purpose of habitually cheating in concert 
is not illegal tinder sub-s. (4), though they were not all concerned together in 
each of the various acts alleged against them. 

When the question is whether a person is a habitual cheat, the fact that he 
belonged to an organization formed for the purpose of habitually cheating in 
concert is relevant under s. 11 of the Evidence Act, and it is open to the 
prosecution to prove against each person that the members of the gang do cheat. 

A surety cannot be called upon to state in writing wliat influence he has over 
the accused, nor can a Magistrate refuse to accept him on his failure to do so. 

Per Byves J. (Coxe J. contra ). — Under s. 122 of the Criminal Procedure 
Code the Magistrate passing an order for security should himself hold the 
inquiry into the fitness of the proposed sureties, and he cannot decide the 
matter merely on the report of a subordinate Magistrate or of a police officer, 
which is not legal evidence. 

Queen-Empress v. Prithi Pal Singh (2), Emperor v. Tota (3), Emperor v, 
Balwant (4), Re Abdul Khan (5) and Suresh Chandra Basu v, Emperor (6) 
followed. 

^ Criminal Revision No. 670 of 1909, against the order of E. Gr. Drake- 
Brockman, Sessions Judge of Dacca, dated April 5, 1909. 

(1) (1907) I. L. R. 35 Calc. 138. (4) (1904) I. L. R. 27 AIL 293. 

(2) (1898) All. W. N, 154. (*5) (1906) 10 C. W. N. 1027. 

(3) 1(1903) I. L. R. 25 All. 272, (6) (1904) 3 C. L, J. 575. 
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' 1909 ■■ ' Upon the receipt of a report from the 'Sub-Inspector of 

Kotwali Police Station, dated the 21st July 1908, containing 
Bmpmor. information against 23 persons as being members of a gang of' 
swindlers, the" Additional District Magistrate of Dacca drew up 
proceedings under section 110 of the Criminal Procedure Code 
against them, which were subsequently amended, alleging that 
they “habitually committed cheating and extortion, being 
members of a gang formed for this purpose.’’ It appeared from 
the report that the gang had been in existence for the last ten 
years under the leadership of Chunnu Mian, and was gradually 
increasing in numbers and consisted then of 64 persons. The 
prosecution gave evidence at the inquiry of 47 specific acts 
of cheating and extortion of various descriptions committed by 
the gang, during a period of four or four-and-a-half years past, 
in the town of Dacca, in outlying villages and on boats on 
the river. The accused were not all concerned in every tran- 
saction narrated, but different persons took part in different 
instances. The evidence of the approver showed that the pro- 
ceeds of their depredations were shared equally by the members 
of the gang. Their ordinary modus operandi appeared to be 
as follows. Some of the confederates ingratiated themselves 
with the selected victim, and then inveigled him into one of 
their dens under the pretext of securing for liim a lucrative 
appointment, or a profitable purchase of gold, silver, jewellery, 
cloths or other articles, or a share in a profitable business. In 
some cases, after doing so, money was taken from, him as pre- 
tended security for the appointment, or as an advance on the sale 
of the articles, or as a loan on the false promise of executing the 
necessary documents. In other instances the accused repre- 
sented to the dupe that a wealthy zemindar had come to Dacca 
from another district and was squandering his money in gam- 
bling, and could be easily fleeced of large sums by cowrie play 
which they exhibited. Shortly after, one of the petitioners, 
personating the zemindar, used to appear on the scene richly and 
gaudily dressed and engage in play. The person duped was 
induced to play, or one of the confederates played for him 
with his. money, and after winning a few small sums for him 
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pretendeci to Iiave lost tke .whole a^moimt. In se¥eral eases 
nioney w^as forcibly .taken ,awa.y_, and the victim turned, out of 
doors j or lie i?as drugged and robbed of', all he had. . 

Sixteen persons irere jointly proceeded against ^ but j oil tfc.e 
8th^ March 1909., the Additional District Magistrate discharged 
three of them and directed the others to execute bonds in , the 
amount' of Es. 400 each, with three sureties each in the like 
sum, to be of good behayiour for three years, and in default 
to undergo rigorous imprisonment for the same term. The 
Magistrate in his judgment, after giving a summary of the 
evidence of each prosecution and defence witness, dealt with 
it in connection with each of the petitioners separately. Upon 
some of the petitioners tendering sureties he called for reports 
from the police as to their fitness, and rejected them on 
perusal thereof without assigning any reason. In some cases 
fresh sureties were offered and the Magistrate, on application b}" 
the petitioners concelmed, directed a subordinate Magistrate to 
inquire into theii* fitness and to submit a report, on the receipt 
of which he again refused to accept them without stating any 
grounds in his order, though it appeared that he wrote the order 
just beloW' the subordinate Magistrate’s finding and report. 
The sureties offered by the petitioners, Bharat Chimder Dey, 
Amiraddi, Rasik Chunder Dey and Haridas Dey were called 
upon by the Magistrate to state in writing what influence 
they possessed over fche persons who had nominated them, and 
on their failure to do so he refused to accept them. 

The case of the petitioners whose sureties bad been rejected 
was submitted, under section 123 (2) of the Criminal Procedure 
Code, to the Sessions Judge of Dacca, who, by his order, dated 
the 5th April, modified the order of the Court below, in respect 
of the amount of the bonds and the number of the sureties of 
some of the accused. The material portions of his order were 
as follows;— , 

There is a mass of evidence showing that the accused have been guilty of 
several acts of cheating and extortion. Though all were not concerned in every 
instance narrated, yet the evidence shows that they were all associated together 
and acted in concert ; different accused on diffex*ent occasions, Hindus and 
Mahomedans indiscriminately. . . . There is no x^mr\ to disbelieve in the 
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main the different stories of cheating and extortion told, and that the present 
accused were implicated. The accused seem to have been members of a gang 
which had been for some time at work in this town, and their profits on the 
whole were considerable. None of the accused, who have brought evidence 
in their defence, have been able to clear themselves of associating with the rest 
of the gang. . . . Tlie order directing these accused to furnish security is a 
proper one. Each of them has been shown to have liabitually committed 
acts of cheating and also of extortion, as tlireats were used when other 
means failed to induce the dupes to part with their money, though success 
was not always attained. 

: f'' 

The petitioners then moved the High Court and obtained 
the present Rule. 

Mr, Monnier (with him Bobu Sarat Chunder Basah)^ for 
the petitioner , Hamijuddi. Section 239 of the Code is applicable 
to an inquiry under Chapter VIII : Bran Krishna Saha v. 
Emperor (1) and Empress v. Ahdul Kadir (2). Section 117 {i) 
does not justify a joint inquiry in a case like this for 47 acts 
differing in kind, committed by different petitioners, against 
different persons, at different places, and at different times for 
a period of over four years : Queen-Empress v. Fahirapa (3). 
The “ matter under inquiry ” referred to in section II7 is 
whether each of the petitioners habitually committed extortion 
or cheating. Where specific acts are alleged in proof of 
habit they constitute the main evidence of it, and in such a 
case, though the fact of association as members of a gang is 
relevant on the question of habit, the "association” which, 
under clause (4), justifies a joint inquiry, is not merely 
membership of a gang but joint participation in the acts 
charged. Association with bad characters, as emcZcTice o/ hahiU 
must not be confused with association for the purpose of 
holding a joint trial, Further, the gang in this case was gradu^- 
ly increasing in numbers, but there is no evidence when the 
different petitioners became members of it. Those who joined 
later cannot be said to have been associated in the acts of 
the other members committed before. Those who were con- 
cerned together in one or more of the 47 fcransaGtions may be 

(1) (1903) B 0. W. N. 180, 184. (2) (1886) I L. R. 9 All. 452. 

(3) (1890) T. L. R. 15 Bom. 491. • 
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jomtlj proceeded against, but the petitioners, who did not' i909 
act , ,,in ..concert with the others in any .transaction at . ail, were' \ Kalij 'Mibm., 
not associated .with the latter within, the meaning, of section ■ . emipebor. 
.117 (4)., ' Thus Hamijuddi, who •acted in concert, with some ■. 
of .til©' petitioners' in the several acts alleged agamst him, 
might be Jointly tried with them, but he never joined the 
other petitioners in any act done by them and his Joint 
trial mth the latter is bad in law. This view is not inconsis- 
tent with Srikanta Nath SIiahaY. Emperor (1). Iiiany case the 
petitioners were prejudiced by the Joint inquiry. Each one had 
to meet not only the acts alleged against him, but practically 
the series of acts laid against the others also. Most of the 
incidents are spoken to by a single witness, whose evidence 
taken by itself might not have been held sufficient to prove the 
transaction, but the cumulative effect of the similar evidence 
of the other witnesses tended to belief in the truth of his story. 

In the next place section 122 of the Code contemplates an in- 
quiry into the fitness of sureties by the inquiring Magistrate 
himself. He cannot act on the report of a subordinate Magistrate 
or of a police officer, which is not legal evidence : Qneen-Empress 
V. Prithi Pal Singh (2), Emperor y. Tota (3); Emperor v. Balwant 
(4) and Suresh Chandra Basn v. Emperor (5). An inquiry under 
the section is a Judicial proceeding : Emperor v. Glmlam Mm- 
tafa (6). The Magistrate is bound to give his own independ- 
ent reasons for rejecting the sureties: Be Abdul Khan (7). 

Section 123 (I) read with section 120 (2) shows that if a person 
does not give security on the date of the order, where no later 
date is fixed, he is liable to imprisonment. The law thus contem- 
plates that the party will be ready with his sureties on that date, 
and this view also militates against the delegation of the inquiry 
to the police or to another Magistrate. Section 192 applies only 
to transfer of cases of which a Magistrate has taken cognizance 
originally, and not to an inquiry under section 122 after the 

(1) (1905) 0 C. W. N. 898. (4) (1904) I. L. E. 27 AH. 293. 

(2) (1898) AIL W. N. 154. (5) (1904) 3 0. L. J. 575. 

(3) ( 1903 ) I. L. B. 25 All. 272. (6) (1904) T. L. R. 20 All. 371. 

(7) (1900) lOO. W. N. 1027. 
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1900. dose of tlio ' proceedings iixider section 117« Section . 528 lias 
.Ealit Mirza ' still less application. Lastly, the order of the Judge .is bad, 
Empeeoii. ' dealt separately with the cases, of each, of the 

petitioners in his judgment: Jamait Mullich y . Emperor (1), 

Mr, Huq (with him Bahu Upendra Lai i?oy), for KaluMirza, 
In a proceeding under section 110 the matter for inquiry is not 
the existence of a gang, but whether a person is a habitual cheat 
or extortioner. Evidence of the acts of others is not admissible 
against him. 

The Deputy Legal Bemembrancer {Mr. Off), for the Crown, 
(who was called upon only to deal with the irregularity in 
the Sessions Judge’s order). The case of Jamait MuUich v. 
Emperor (1) is distinguishable as relating to the judgment of 
an Appellate Court. An order under section 123 {3) is not 
a judgment ivithin sections 367 and 424 of the Criminal 
Procedure Code, The order is not defective : see Rohimnddi 
V. Queen-Empress (2). 

CoxE J. The petitioners in this case have obtained a Rule 
in the following terms : — '‘Let the record be sent for, and a 
Rule issue upon the District Magistrate to show cause why the 
order binding down the petitioners for good behaviour should 
not be set aside, or why such other order in the matter should 
not be passed as to this Court may seem fit, on the ground 
that the case of the petitioners was not separately dealt 
with by the Sessions Judge and the Additional Magistrate in 
accordance with law^, and why the fitness of the sureties 
tendered by the petitioners should not be considered by the 
Magistrate himself under section 122 of the Criminal Procedure 
Code ; and let a Rule also issue on the District Magistrate to 
show cause why the petitioners should not be released on the 
securities tendered for good behaviour, and meanwlfile, pend- 
ing the hearing of the Rule, let the petitioners be admitted to 
bail for their appearance whenever wanted to the satisfaction 
of the District Magistrate.” 

(!) (1907) I. L. E. S5 Calc. 138, (‘2) {1892) I. E. R. 2<i Cak. 36X 
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Tt- wil be seen that tliere are three principal points for 
'determinatioTi, namely, (t) whether the order of . the Sessions. KAm Umzk, 
Judge confirming, the orders' of the” Additional District Magis- . ' .em^ferobI^ 
trate can be sustained, {ii) whether the petitioners, should ' 

hawe been separately. tried by the Magistrate, and {in) whether 
the sureties tendered should have been refused. 

: . On the first point, the learned counsel for the petitioners 
relies on the decision in the case of Jamait MuUich y, Evipemr 
(1), wdiere it is laid down that the judgment of an Appellate 
Court should show on the face of it that the case of each accused 
has been taken into consideration. The learned counsel for 
the Crown argues that this ruling is not applicable, inasmuch 
as the order of the Sessions Judge is not an appellate Judg- 
ment, Now, it may be open to doubt whether the provisions 
of sections 367 and 424, which apply to judgments in trials and 
in appeals, govern orders under section 123, sub-section (3). 

But even if they do not, it is only reasonable to require the 
Sessions Judge, in waiting his order, to show that he has con- 
sidered the case of each individual prisoner, as it is his duty to 
do. Even if the order need not contain all the details required 
by section 367, still each prisoner has a right to have his case 
considered on its own merits, and the order should sho^? that 
this has not been lost sight of. I am not entirely satisfied 
that tliis has not been lost sight of in the present case. 

On the second point, I am quite satisfied that the Joint 
trial was perfectly legal and pi^oper. Numerous rulings have 
been cited on the point, but the words of the section are per- 
fectly clear in themselves and stand in no need of elucidation. 

These proceedings have been taLen against the accused because 
they are said to belong to a gang of swindlers wiio (principally 
by means of the confidence trick) cheat ignorant people of their 
money, resorting occasionalI,y to more drastic methods wLen 
the victims are not sufficiently unintelligent. The matter under 
inquiry is whether these persons do or do not habitually cheat 
in concert as members of the gang. The confidence trick 
cannot be worked by a single swmdler. It requires numbers, 

(I) (1907) I. L. R. 35 Calc. 138. 
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1909 and these people are said to have associated themselves together 
Ka 3DIJ Mtbza obviously that this difficulty may ' be ' overcome. It is argued 
Empheob. lihat by this joint trial evidence of the acts of cheating 
committed by one member of the gang is improperly used 
* ■ .' as evidence against another. The argument does not impress 

me. It can hardly be disputed that evidence of habitual asso- 
ciation with habitual cheats would be admissible as evidence 
against the person so associating. Indeed, evidence of associ- 
ation with bad characters is the commonest kind of evidence 
ill proceedings of this nature. If that is so, it is surely relevant 
to give evidence as to what kind of people they are, with whom 
the accused associate, and if they are a gang of swindlers the 
fact is certainly relevant and may be proved against the 
accused. When the question is whether a man is a habitual 
cheat the fact that he belongs to an organization formed for the 
purpose of habitually cheating in concert is surely relevant under 
section IT of the Evidence Act. If that is so, it is clearly 
open to the prosecution to prove against each accused that the 
gang is a gang of cheats, or, in other words, that the members of 
the gang do cheat. It would surely be impossible to hold that 
it may be proved that the accused associates with a gang of 
swindlers, but thafc it may not be proved against him that the 
members of the gang do swindle. It appears to me that the 
existence of this gang, and the relations of each of the accused 
to it, are the matters under inquiry in these proceedings, and 
that, as the petitioners are alleged to have been associated in 
these matters, the joint trial is perfectly legal. As to the 
argument that even if the joint trial is legal, yet separate trials 
ought to have been held, that has been committed by the 
Legislature to the discretion of the Magistrate, which I have 
no desire to abridge. But in my opinion this is a case in which 
the accused persons ought certainly to have been tried together. 
The Magistrate says : “No one would expect every member of 
a gang of this sort to be openly engaged in the actual execu- 
tion of each individual swindle, but the similarity of the 
fcactics employed, the constant association of different groups 
of this gang in similar swindles, the evidence of complicity 
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offered by several incidents in wliicli members subsequently 1909 

took a, band., .and: lastly the evidence of the accomplice who 

proves, the sharing out of the profits of these transactions among mMmmZ ' 

the different members of the gang, — all these facts show 

.clearly that for the purpose of swindling and extortion the , 

accused ivere me.!nberB of one gang.” To deal witli tlie members 

of a great criminal organization like this separately would, 

in my* opinion, have been wholly hijudicious. 

On the third point, there are two rulings of the Allahabad 
High Court, that an inquiry mider section 122 must be made 
by the trying Magistrate himself. It has been contended by 
the learned counsel for the petitioners that under that section 
the tiying Magistrate must, on the day that he decides the 
case, proceed to incpiire on sworn testimon}^ without the 
assistance of any police or other officer, into the fitness of the 
sureties tendered. This means an inquiry into their financial 
position, their character, and their other qualifications to be 
accepted as good security for the good behaviour of the accused. 

In the present case there were 13 persons bound down and 39 
sureties required, so that the case itself would have been a mere 
preliminary to the inquiry into the fitness of the sureties. Of 
course, if this is the lav% it must be enforced, but it appears to 
me to be a superstructure out of all proportion to the simple 
words that constitute its foundedion. Those words are — '"A 
Magistrate may refuse to accept any surety offered under this 
Chapter on the ground that, for reasons to be recorded by the 
Magistrate, such surety is an unfit person.” That is all, and 
I think it is open to considerable doubt whether the section 
contemplates an inquiry in the form of a judicial proceeding at 
all. It has been held in Allahabad that such an inquiry is a 
judicial proceeding, and in the case of SiiresJi Chandra Basu v. 

Emperor {!) the learned Judges disapproved of the Magistrate’s 
acting on a police report, which may perhaps imply that they 
considered that the Evidence Act applied. The point , however , 
does not seem to have been fully considered. 

(1) (1904) S a L J. 575. 


14 , 
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1909 I doubt wbetber section 122 necessitates a judicial inquiry 

KaiTmibza at all; but, if it does, I see no reason wby sucb an inquiry 
Empbbob. should not be delegated to another Magistrate. It -was held 
in Owudas Nag v. Gaqanendra Nath Tagore (1), that proceed- 

COXB J. 

ings under section 145 can be transferred, and tliat, even 
if' tliey could not, section 529 {/) would cure tlie irregularity. 
This principle was extended to proceedings under section 107 
by the decision in the case of Surjya Kanta Boy: Chowdhry .y: 
Emperor (2). I may refer too to Sarat Cliimder Roy w. "Bipin 
Chandra Roy (3) and Ram Kissore Roy v. Dwarka N'ath Sen 
(4). Even assuming, therefore, that section 122 contemplates a 
regular judicial inquiry, I see no reason why such an inquiry, 
alone among inquiries under the Code, should not be subject 
to the operation of sections 192 and 528. 

Next, it is argued that the Magistrate should have recorded 
his reasons. No doubt this is so, but I do not think that the 
omission in the peculiar circumstances of this ease justifies 
interference in revision. The Magistrate, to whom the inquiry 
was transferred, recorded his reasons for rejecting the sureties, 
and the orders of the Additional District Magistrate, rejecting 
the sureties, are written just below. It is clear that he accepted 
the reasons of the inquiring Alagistrate and niade theni Tiis ' 

, own. Hor could he possibly have' done otlierwise in most of 
the cases on the i*oasons given. As regards' several of the 
petitioners, it does not appear froui the record that they 
offered any sureties at all. Nor is any complaint of the rejec- 
tion of sureties made in the petition on which this Rule was 
granted. In the case of others, their sureties were called on 
to attend for examination, but did not do so. It has been 
argued that tiiis is not a ground for rejection, but it appears to 
me that it would be wholly unsafe and improper for a Magis- 
trate' to accept,' as security for good behaviour, men whom he 
, did not know himself, and who would 'not appear before Mm', 
to be questioned. The only cases in which personally I would 
interfere with the rejection of the sureties are those of Bharat 

(1) (1905) 2 G.L. J. 614. 

(2) (1904) I, L, B.. 31 Calc. S50. 


, (3). (1902) I,n. B'. 29 Calc,„389. 
,(4)'' (I906), lOtl W. K. 1095, ■ 
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Clianclxa Aiiiiradcli, : Rasik Chandra Dej, and Haridas 

Dgj, 111 tlieir ca.*ses the. sm*6ties were, called on to state . in, ,: K.ALn 
writing what iiifliieiiee they had over the accused persons, and empbbob. 
on their failing to do so their security was rejected. This does coxb"! ' 
not seem to me at all a proper order. 

My. learned brother, however, considers that those .who 
tendered sureties ' are entitled to have an inquiry into their 
fitiiesg by the trying Magistrate. Although I am unable, with 
the greatest respect, to agree with liis reasons, I. do not think 
that I should dissent from liim in directing .further incpiiiy, 
whan he deems it necessary. 

Accordingly, the case will be sent back. Further inquiry 
should be made into the fitness of the sureties offered by the 
petitioners Hamijiiddi Chowdhry, Kalu Mirza, Madiiab Kar-, 
makar, Amiraddi Miali, Bharat Chandra Dey, Rasik Chandra 
Dey, and Haridas De}^. Thereafter the Sessions Judge will 
re-hear the proceedings under section 123 of the Code, so far 
as they affect the persons, who have petitioned this Court, and 
have not been released on secimity, namely, Debendra Chandra 
Dey, Kali Kumar Dey, Mahendra Dey, and so many {if any, 
of the seven inen mentioned above as fail to give seeiirity. 

RyvBS tT. I agree generally on the first and second points 
decided by my learned brother, but I regret I cannot agree 
on the third ground. 

Under section 122 of the Ckimmal Procedure Code, it seems ' 
to me tha^t a Magistrate should himself hold an inquiry into 
the fitness of the proposed sureties. This has been held in the 
Allahabad cases already referred to; and I agree with those 
rulings. The first case will be found in Queen-Empress v. PritM 
Pal Singh (1). It was there held — know of no power 
which the law gives to Magistrates to call upon other persons 
to exercise the functions which are entrusted by law to Magis- 
'' ;' trates alone. It is the Magistrate who is to decide whether the 
surety is or is not a fit and proper person. He is to do that 
upon : evidence and cannot do so upon a report furnished by 
another person, whichis not evidence.” , ■ The same construction 
(i) (1898) All. W. N. 154. 
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1909 appears to have been accepted by the Chief Court of the 

Kalv Punjab. In Re Ahdul Khan {1), it was laid down by this Court 

Eaipebor. Magistrate should not refer the fitness of the smeties 

o incpiired into by the police. It was there said “the in- 

tention of the Legislature m msistmg that a Magistrate? should 
record his reasons in. refusing to accept a surety on the ground 
of unfitness is that the Magistrate should exercise his independ- 
ent judgment.’’ Similarly in Stvresh Chandra Basil v. Emperor 
(2)j the Magistrate was directed himself to hold an inquiry , 
a.nd his orders were set aside on the ground that he had acted 
on reports submitted by the police and not on an inquiry held 
by himself. There are obvious reasons wh}^ an inquiry of this 
kind should not be entrusted to the pohce. When the police 
institute proceedings under this Chapter, they usually desire 
that the persons proceeded against should ,go to jail ratlier 
than that they should furnish security and remain at large. 
Besides, the accused persons shculd certainly have an oppor- 
tunity of meeting the allegatio.i .s against the fitness of their 
sureties which they do not get if the Magistrate acts on an ex- 
parte report of the police. In this case, however, the inquiry 
was delegated not to the police but to a subordinate Magis- 
trate. It was held in Emperor v. Balwant (3), following cer- 
tain earlier cases, that ‘‘the Magistrate must satisfy himself 
by legal methods as to the sufficiency of the seciuity tendered 
by the person against whom an order under sections 110 and 
118 of the Code of Criminal Procedure has been made, and that 
ho cannot delegate Ms functions in this respect to a subordi- 
nate, and cannot decide the question of the surety being a fit 
and proper person upon a report finiiished by another person.” 
I think we should follow these decisions. 

I would, therefore, direct that the case be referred back to 
the learned Magistrate to hold an inquiry himself into the fit- 
ness of the sureties tendered in the case of the persons enumer- 
ated in the judgment of my learned brother, and agree in the 
rest of the proposed order. 

s. .H. M. Case remanded^ 

(i ) (1906) 10 C. IV. JS\ 1027. (2) (1904) 2 C. L. J. 575. 

(5) (i004\ 1. L. E. 27 All. 2DX 
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Before 'Mr. Jm^he Stephen mid Mr, Justice Chatter fee. 

NARia 

V. 

LAL SAHU.* 

Deaths presimiption of — Bvidence Act (J of 1S72) s. 108 — Person not Jiesrd of 

for seven years — Time as to when presumption arises — Onus of proof. 

When a person is not heard of for seven years, the presumption that arises 
under s. 108 of tlie Evidence Act is that he is dead at the time when the ques- 
tion is raised and not at some antecedent date. 

Fani Bhushan Banerfi V. Surfya Kcinta Roy Ghowdkry {1) ioMovied. 

MooUa Cassim v. MooUa Ahdul Rahim (2) referred to. 

S.ECOKD Appeal by the plamtiff, Musammat Narki. 

The plaintiff, the daughter of one Shaik Moiila Buksh Miyan , 
deceased, brought a suit for the recovery of the possession of 
certain holdings by virtue of a deed of gift from her father, 
dated the 12th August 1880, but was resisted by the defend- 
ant, Musammat Phekya, on the ground that the properties 
in dispute were jointly held by Moula Buksh and his brother, 
Halldiori, who died in 1862, and that since the death of HaMiori 
she as the wife of Halkliori’s son, Mangru, had been in possession 
of a half share of the disputed lands. 

Mangru had gone abroad about the year 1862, ten j^'ears 
prior to the death of his father, Halkhori, and had not been 
lieard of since. Moula Buksh died after his brother, Halkhori, 
hawing executed a deed, ol gift In favour of the piaiutiff of all 
his properties, including the jiroperty of which he was jointly 
in possession with his brother, Halkhori. 

The Munsif decreed the suit on the ground that Musammat 
Phekya was not the heiress, because her husband, Mangru, 
the son of Halkhori, as appeared from the defendant’s own 

Appeal fi’oiii Appoilate Decree, No. 722 of 1907, against the decree of 
Kajcndra Nath Dutt, Subordinate Judge of Cliapra, dated Jan. 31, 1907, 
modifying the decree of Ali Ahmed, Munsif of Chapra, dated July 2, 1909. 

(J ) (1907) 1. b. IL Calc. 2o. (2) (1005) 1. L. XL 33 Calc. 1,73. 
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■ ' evidemej left ten' years before tlie death, of Ms father^: and had 

Hark* , : not been heard of ever since, and that the legal presumption was 
■Lal Bah:it« that he died during the lifetime of his father', and did not inherit. 

On appeal by Musammat Phakya, the Subordinate Judge of 
of Chapra held that from the fact that Mangru disappeared 
ten years before the death of his father, the only presumption 
' under section 108 of the Evidence Act was, that he , was dead 
at the time of the present suit, and there was no presumption 
as to the time when he died,, and the onus was on the plaintiff to 
prove that her father, Moula Biiksh, inherited the full moiety 
of his brother, Halkhori; and that the latter’s son, Mangru, 
having predeceased his own father, and there being no evidence 
as to the time of Mangru’s death beyond the fact of his disappear- 
ance as stated above, the plaintiff was not entitled to succeed 
except to the eight aimas share she received from her father and 
two amias share which she receii^ed from Mangru under the 
Mahomedan Law of inheritance. On these findings, the Sub- 
ordinate Judge modified the decree of the Miinsif decreeing 
ten annas share to the plaintiff and six annas share to Musain- 
mat Phekya, the defendant No. 3. Theimipon, the plaiiitiff 
preferred this second appeal to the High Court. 

Babu Dwarlca Nath Mitter, for the appellant, relied on In 
re Phm^s Tmsts {!) 2 . 11 A. Moolla Gassimv. Moolla Abdul Rahvm 
(2), as supporting the view that when Mangru had not been 
heard of for ten years before his father’s death, the presumption 
was that he predeceased his father. 

Maulavi Mahomed Mustafa Khan^ for the respondent, 
relied upon section 108 of the Evidence Act and the note there- 
on at page 573 of Amir AM and Woodxoffe’s Evidence Act 
{4th Edition), Fani Bhushan Banerji v. Surjya Kanta Boy 
Ghowdhry (3), as showing that there was no presumption as to 
the time of Mangru’s death, the only presumption being that 
he was dead at the time of suit. 

Bobu DtvarJca Nath Mitter^ in reply. 

, Cw. adv. mlL' 

(1) (1870) L.B. 6Ch. App. 139. ^ (2):,(1905,) I. U K. 33 Gale. 173, 176. 

(S) (1907) I;L. R. 35 CVie. 25, 
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, . Stiph,e5? ■ AHB Chattiejee , ' JJ. . .TWs -case comes beferc; 
iis „ on, second' appeal and ■ the facts admitted and found' are ''m ' 
follows. The plaintiff, is, the. daughter of' one Aloiila Miyan 
who during Ms life w^.as in possession of a 'holding jo.mtly .with 
his brother, .Halliliori, The latter died first and Moiila lliyan 
afterwards , executed a deed, of gift of all the property in qtt.es- 
tioii, to the plaintiff. The plaintiff -sues to recover possession 
of the iiold-ing, ./but her claim is resisted by defendant No. 3, 
on the. plea that she, is the wddoW' of HaEchori’s son, Maiigrii, 
and is entitled to the property in dispute jointly with the 
plaintiff and lias been so since the death of HalMiori and 
Moula, and is now in possession. It is admitted that if 
Mangru died after Halkhori this contention is correct. All 
that w.e knor? about Mangru is that he went abroad about 
1862, ten yeaivS before the death of Halkhori, which occurred 
in 1872, and has not since been heard of by those who wBuld 
naturally have heard of him if he had been alive. Under these 
circumstances, the plaintiff in order to make out her case must 
establish that Mangru died before Halkhori. She has not done 
this by evidence, and the question is whether she can derive 
any assistance from section 108 of the Evidence Act. If that 
section applied to', the case the burden of 'proof w^ould' shift,, 
and. i..ii.stead, ' of ilie plaintiff having to prove that Mangru was 
dead at a given time, the defendant would have to prove that 
he was then alive. But we are constrained to hold that 
it does not. In Fani Bhuslian Banerji v. Surjya Kania Boy 
Choivdhry (1), it is expressly laid down by Geidt J. that the 
presumption that arises on a man not having been heard of 
for seven years is a presumption that he is dead at the time 
when the question is raised, that is, in tMs case at the date of 
the suit, and not at some antecedent date, that is, at the time 
of Halkhoii’s death in 1872. The judgment of Maclean C,J. 
seems, on the facts mentioned in the judgment of Geidt J., 
to be to the, same effect. A similar view was expressed by 
the Burmah Chief Court in Moolla Cassim v. Moolla Abdul 
Ttahim (2) and was accepted by the Privy Council. This is not 


106 


INDIAN LAW REPORTS. [VOL* XXXVII* 

1909, ; the English Law as^ may- be seen, in the judgment in the leading 
Nabki case of In. re Phene^s Trusts {!) and the cases there quoted j 
Lal S*AHe. ^3id were the matter res integra we are not sure that. we should 
attribute to the words of section 108 the effect that is given 
to them, in the cases we have mentioned. As it is, however, 
we have to ho.kl that though a plaintiff allog,.iiig l\langru’s deati^ 
in 1869 would not have had to prove it then, the present 
piaintiff must prove that he was dead three years later. This 
state of the law may give rise to some highly anomalous situa- 
tion as would be the case had Mangru’s estate been administered 
in 1872. But in the present case the plaintiff, to make good 
her claim, must prove that her father was entitled to 16 annas 
of what lie purported to give her, and to do this, must establish 
that Mangru died before his father which, she has failed to do. 
Her father was, however, at the time of his gift entitled to 
eight annas of the property, and she is, therefore, entitled to 
this. In addition to this the Subordinate Judge has allowed 
her an additional two annas, or ten annas in all, but as there is 
no cross appeal we need not consider whether this decision is 
correct. 

The result is that this appeal is dismissed with costs. 

dismissed. 


S. A. A. A, 


(i) (1870) L. K. 5 Ch. App. 139. 
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' Before Mr, Justice Moohirfee mid 3I/r. Jusiice XJarndh- If / 

JANxlKDHARI LAL 

■h\ ■ ■ if 

GOSSAIN LAL BHAYA' GAYW'AL,* 

Oerdfimte of Sak — .Revenue , Courl, jurisdiction of — Public Demands Recoverji 
./ Act {Bemj. Aci I of ISM) ss, 12^ ISf 17,24, 2n — Sale by Collector, while 

deposit in treasury — Sale by Eeve-me Authorilies' without jurisdiction — ■ . 

' ' ValidUy of sale against horn, fide purchaser -without notice — Wheifier civU 

suit lies to set aside sale- — Speculaf-ime Piirclmser-- Hardship. 

A certifteate wiiieh lias been properly- niade tor a-n'ears ai-tnaiiy cine ea?i be 
eaneelied or modified only on the ground that the amount stated was either 
never due, or, if due, had been paid before the certificate wa.s inade ; and ss. 12 
and 15 of the Public Demands Recovery Act do not apply when the sale is 
held without jiu’isdietion, the amount due under the certificate having been 
paitl before the sale. 

When the Side was held by the Revenue authorities withoui jurisdiction, 
it cannot be treated as one made under the provisions of the Public 
Demands Recovery Act, and may consequently he challenged by a civil 
suit without recourse to procedure provided by the Act. 

Balhklmi Dns' v, Simpson {1), Baifnath Sahtt v. Lala Siial Pms-ad {-2) 
find Harlchoo Singh Y. Bimsidhiir Smgh {Z) ioliowed. 

Where a sale has taken place on the basis of a satisfied judginent, the satis- 
faction of which has been certilled to the Court, the sale is void and ineiffec- 
tual to pass any title even to a bona fide purchaser for value without notice. 

A. Certificate Officer ha.s authority to sell only so hniq as the eertiSeate 
remains unpaid, and a duty is east upon him by law to enter satisfaction as 
soon as payment lias been made. 

Esim Mahton v. Ram Kishtn Singh {4), Aiotlmra Mokim v. Ahhoy Ktmuir (5) 
and Yrihxppa V. ifamc/intidra (6) distinguished. 

No case of liardship arises xvhere a person with -eyes open makes a specula- 
ti’^'e purchase of a valuable estate for a nominal price. 

Baijnafh v. Ramgnt (7), affirmed by the tTudicial Oommitioe (8), followed. 


* Appeal from Original Decree No. 506 of 1007, against the decree of 


Nistaraii Banerjee, Subordinate Judge 

(1) {1898) I. .L. R. 25 Calc. 833. 

(2) (1868) 2 B. L. R. I (F. B.) ; 

10 W. R. 66 (F. B.). 

(3) (1898) I. L. R. 25 Calc. 876. 

(4) (1886) 1. L. B, 14 Calc. 18 ; 

L. B. 13 T. A. 106. 


of Gaya., dated August 17, 1907. 

(5) (1888) I. L. H. 13 Calc, 557. 

(6) (1896) I. L. R. 21 Bom. 463. 

(7) (1890) 5 a L. J. 687. 

(8) (1896) T. L. R. 23 Calc. 775. 


:|§, 


107 : 


1909 


lOS 

1909 

Janakohabi 

Lal 

. v> 

Gossaif 
IjAl Bhaya 
"Gaywal. ' 


■ INDIAN' LAW ' REPORTS;^';^ !^^ 

Appeal by Janakdliari Lai, - tlie defendant: No. 7. ■ 

Tbe plaintiff, Mohant Gossain Lai Bhaya Gay wal, alleged 
that the cesses having become due from him in respect of Monza 
Raghmiathpur on account of March ^?‘5n905, certificates were 
issued under the Public Demands Recovery Act ; that he de- 
posited the amount due under the certificate on the 28th July 
1905, as also the cesses due for the June Mst with interest, 
but the Collector notvdthstanding the deposit sold the* Mouza 
for the arrears of June Mst, He thereupon brought this ac- 
tion for a declaration that the auction-sale of the Mouza held 
by the Collector under the Public Demands Recovery Act, on 
the IStli December 1905, was illegal and invalid, and for the pos- 
session of the property from the purchaser, Janakdhari Lai, on 
the ground that there being no arrears due, a valid certificate 
under the Act could not have been issued, and all proceedings 
based on such invalid certificates were void and inoperative. 

The Subordinate Judge found that the certificate was, as a 
matter of fact, made not on the 26th July 1905, but on the 11th 
August 1905, on which date an entry was made in the order- 
sheet initiating the certificate proceedings, and there being no 
arrears due on the date on which the certificate was issued, he 
held that the Collector had no jurisdiction either to issue a 
certificate or to execute it ; and he accordingly set aside the 
sale and made a decree in favor of the plamtiff. 

Janakdhari Lai, thereupon, appealed to the High CourC 

Balm Umalcali MtikeTjee> (with him Kiilwami 8alim)y 
for the appellants. Certificate on the record shows that it was 
made on the Ilth August 1905. The sole remedy of plaintiff 
M'as under section 12 and failing that under section 15 of the 
Public Demands Recovery Act. When a sale has been held by 
a Collector under the Public Demands Recovery Act, although 
the amount due under the certificate has been previously 
deposited in the Treasury, the sale is null and void, even as 
against a Iona fide purchaser for value without notice : Rewa 
MaMon v. Ram Kishen Singh (1) and Mothura Mohun Ghose 

(1) (1886) I. L. E,. 14 Calc. 18 ; L. B, 13 I. A, 100, 
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3[omIal T. Ahko'y Kumar 3IUter (i) and YeUappa y. 
ckmulra (2) ' cited. Tills was- a' case' of. great liardsliif.) of an 
iimoeeiit piircliaser buying property ' from a piircliaser at an 
execution sale. 

Babu Pfokrish Ckiinder Sarkar, for the respondent ^ inti- 
mated to the Court that he had no instruction to appear 
in the matter. 


moo 

JAyAlv£>HAFSl 

■ ■ Lai. 


GoSSAl^’ 
Lal Bhaya 

ilAYWAL. 



. , 'Mookebjee aki) Oabndufe JJ. The s'ubject-iiuittef of 
the litigation out of Miiich the present appeal arises is ^lou/Aa 
Raghunathpur in the District of Gaya. The plaiiitiif-respond- 
out commenced the action for declaration that the sale of the 
Monza held by the Collector under the Public Demands Recovery 
Act, 1895, is a nullity, and for recovery of possession of the 
property from tlie purchaser. It appears that on the 26th duly 
1905 the Collector made a certificate for recovery of Rs. 15-1 
as arrears of road-cess for the June kid of that year. The 
plaintiff deposited in the Treasury two days laier the <uilire 
amount due. This fact, however, was overlooked, and a 
notico under section 10 of the Public Demands Recovery Act 
of 1895 was served on the 27th August on the basis of the certi- 
ficate previously made. The property, which i.s now valued 
at Rs, 6,000, was sold on the 18th December following, and was 
purchased by Sheo Sakai Lal for Rs. 10(t The sale was con- 
firmed on the 20th February 1900, and the purchaser on the 28th 
June 1906 transferred tiic property for Rs. 500 to Janakdhari 
I.ial. On the 2iid January 1907 the plaintiff commenced the 
present action for declaration of his title and for recovery 
of possession. He joined the Secretary of State for India in 
Council as the first defendant, Sheo Sahai Lal, the purchaser 
at the certificate sale as the second defendant, some mokiirari- 
dars as the third, fouitli, fifth and sixth defendants, and the 
transferee from the auction-purchaser as the seventh defend- 
ant, The claim was resisted by the seventh defendant alone, 
BUbstaiitially on the ground that arrears of cesses were' due, 

n ) (ISSHI i: T R. lo CaB-. 557 . ( 2 ) (1896) I, L. Pv. 2i Bv.m:46H 
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' : 1909 that the sale had' been rightly held. mid that ;,in any event,;, it. 
jANAK'va .1111 eoiild iiotLe .set aside, 'as- against a bona fide piireiiaser,, .for value, 

, without notice. The Subordinate Judge in the. Court below, 

Gossain, found that the certificate was as a 'matter of fact made, not ,oii 
: Lal.Bhaya 

, g'atwat.. the 26th July 1905, but .on the 11th August, on which date, an 
' entry was made in the order-sheet initiating the certificate prp- 
eeediiigs. He concluded, therefore, that on the date on which 
the certificate was made there were no an*ears due, and that, 
consequently , the Collector had no jimsdiction either to issue 
a. certificate or to execute it. In this view, he set aside' the 
sale and made a decree in favour of the plaintiff which entitled 
him to recover possession. The seventh defendant has now 
appealed to this Court, and, on his behalf , it has been contend- 
ed, that the certificate was made on the 26th July 1905, 
and not on the i 1th August, as held by the Subordinate Judge ; 
secondly^ that the only remedy of the plaintiff was by proceed- 
ings under sections 12 and 15 of the Public Demands Recovery 
Act ; and, thirdly^ that even if a regular suit is held to be main- 
tainable, the plaintiff is not entitled to any relief on the ground 
that the sale took place on the basis of a satisfied certificate. 

As regards the first ground taken on behalf of the appellant, 
we are satisfied that the view taken by the Subordinate Judge 
is erroneous. The copy of the certificate on the record shows 
that it was initialled by the certificate officer on the 26th July, 
and there is no foundation for the speculation of the Subordinate 
Judge that the entry of the date was subsequent to the actual 
making and signature of the certificate. It is perfectly true 
that the date is not entered in the space provided in the print- 
ed form for that purpose ; nor is the amount due mentioned 
ill the place where it ought- to have been made. But these 
defects do not, by themselves, afford any basis for suspicion that 
the' certificate was subsequently made and, deliberately ante- 
■ dated. :We must consequently hold that the certificate was' 
made on the 26tli July 1905. 

The second ground taken on behalf of' the appellant; raises 
the question as, to the' remedies open to the plaintiff alte' the, 
. .■ certiifioate had ' been- made. It is argued on: behalf of the' 
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appellant that the sole remedy of the plaintiti was to file a peti- 1909 
t-iou of objection to the certificate under section 12 of the Pubiie -lANAKtiHAHi 
Demands Recovery Act, and if he was defeated on such an, 
application, he might histitute a. suit in the Civil Court under , 

^ . ... iSliAY.A 

sec?tion .15. In our opiiiioHj there is no- foimdation for this Gaywal. 
coiiteiitioii. Section 12 contemplates a case in wH.ch an ob- 
jectbiriB taken that the Jiidgiiierit-debtor is not liable to pay 
the whole or any part of the amount for which the certificate, 

'has been made and filed' against him. Section K> provides 
that the certificate ofiicei* may set aside , modify or vary the 
certificate if the pet,itioiier, establishes his denial of .liability.. 

It is oi,a.nifest that the procedure provided in sectio,ii 12,:is 
open only when the judgment-debtor is in a position to alege 
and prove that there were no aiTears due from him at the time 
when the certificate was made, or that a smaller amount than ■ 
the one in respect of which the certificate was made was due. 

Section 12 has no application when the judgment-debtor ad- 
mits that the certificate was rightly made, but alieges that the 
amount of arrears has been subsequently paid. Section 15 
has precisely the same scope, and entitles the Judgment-debtor 
to maintain an action for cancellation or modification of the 
certificate. A certificate wliicli has been properly made for 
arrears actually due cannot be cancelled or modified, because 
the 'demand has been subsequently satisfied. Tiiis, we think, 
is reasonably plain from section 17, sub-section (i), which pro- 
vides that no certificate duly made shall be cancelled by a Givi,i 
■ Court, otherwise tha.ii on the ground that the amount stated m 
bhe certificate was actually paid or discharged before the making 
. of ;Siieh: certificate, or that no part of the amount stated in 
the certificate was due by the judgment-debtor under the cer- 
tificate. In other words, a certificate can be cancelled only on. 
the ground that the amount stated was either never due, or, 
it‘/duo, :had been paid before the certificate was made. Sec- ■ 

' tions 12 and. 15, therefore, have obviously no application to’ 
the circumstances of the present litigation, in wliich the con- 
tention of the plaintiliis, not that the certificate was improperly : 
m ad© , but th at th e saie held w^ithcnit jurisdiction , beca.u se 
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.;i9Cis ■ tlie ■ amoiiiit' due under tlie certificate fiad been- paid, before, the 
Janakdhari sale was liekl. We. roust, therefore, overiaile .tliev objection 

the ^ appellant that the sole remedy of the plaintiff was by an , 
LarBiSi' % a, suit under section 15., 

-, Gaywal. Ill the view we take, neither of these courses was open to the 
.plaintiff. It is, therefore, unnecessary to consider .whether, if 
, either of these courses had been open' to the plaintiff, ,, that,,, 
could have been rightly treated as his exclusive remedy. The 
decision of their Lordships of the Judicial Committee in Bal 
KisJien Das v. 8 im 2 won (1), as also the earlier decisions of this 
Court in Baifnath Sahu v. Lala Sital Prasad (2) and Harhhoo 
Singh v. Bunsidlmr Singh (3), tend to support the proposi- 
tion that if circumstances are established which show that 
the sale has been held without jurisdiction, the sale cannot be 
rightly treated as one made under the provisions of the Act, 
and may conseciuently be challenged by a civil suit without 
recourse to the procedure provided in the Act ; in other words, 
in a case of this description, as there is no foundation for the 
exercise of jurisdiction by the .Revenue authority, the person 
iiijuriously affected is not deprived of his remedy by recourse 
to the ordinary law. Ab we have already indicated, however, 
in the case before us, the plaintiff was not entitled to proceed 
under either section 12 or 15 of the Public Demands Recovery 
x\et. The second ground urged on behalf of the appellant 
eaiinot, therefore, be supported. 

The third and last ground taken on behalf of the appellant 
raises a question of some nicety, namely whether, when a sale 
has been held by the Collector under the Public Demands 
Recovery Act, although the amount due under the certificate 
has been previously deposited in the Treasury, the sale is null 
and void, even as against a hona fide purchaser for value without 
notice. . It has been strenuously contended by the learned 
vakil for the appellant that the sale cannot be set aside ^ and he 
, has placed reliance upon the 'cases oi Rewa MjaUm r. Ram 

(I) (i8'98) J;L. R/'25,Cale. 833. , (2) (1868) -2 B. L. R. 1 

■' ■ 10 W.',R. 06'(F. B.) " 

,: V.,' . '. ■ L.,R;25Cale/876. , ^ 
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'KisJieM .Singh (1), 3£otIiMra Mokm y. Akhoy Kumar _{2) and.,;, ; 1009 

YeUap''pa. y. Mmn Gkamdm'{^. The substance of lii,s argiiiiieiit Janakmari 
is that, as soon as the certificate has been |)roperly made, tlie , 
certificate has,, upon the authority of the decision in Puma j 
Chandra v. Dina Bandhu (4), the same force and effect, to ail ckY\?A.t. 
intents and purposes, as a final decree of a Civil Court-, and 
that the ■ purchaser in execution of a satisfied decree of a Civil 
Court m not liable tO' .have the sale cancelled, if he is a 6o?iu- fide 
purchaser for value without notice. This argument raises two 
questions of considerable imi)ortance, viz., first, as to the pre- 
cise effect of a sale in execution of a decree of a Civil Court 
which, has been satisfied before the sale takes place, and , secondly, 
whether the rule applicable to sales in execution of decrees 
of a Civil Court governs in this matter sales under the Public 
Demands Recovery Act. 

Now, so far as the first of these two questions is concerned, 
it is clear that the proposition for which the crppellaiit contends 
is too broadly stated, and is not supported by the authorities 
upon which reliance is placed. It is perfectly true that so 
far as a sale in execution of a money decree is concerned, the 
reversal of the decree subsequent to the sale does not affect 
its validity, if the purchaser at the execution sale is a person 
other than the decree-holder himself. This principle was 
affirmed by Sir Barnes Peacock in Jan Ali v. Jan AU (5), 
in the case of sales in execution of ex-parte decrees which are 
subsequently vacated and was then applied to cases .of sales in 
execution of decrees which are subsequently reversed on appeal : 

Zaimdahdm v. AliJia/ynmad Asghar (6), Dorasami v. Amiasami 
(7), Oliandan v. Pumideni (8) and Set Uraed Mol v, Srhmtli Roy: 

(9). It has also been ruled that there is no real distinction in 
this respect between an auction-purchaser at a sale in execution 

(1) (1886) I. L. R. 14 Calc. 18 ; (5) (1868) 1 B. L. R. 56 A. C. 

L. R. 13 I. A. 106. (6) (1887) L. R. 15 I. A. 12. 

(2) (1888) I. L. R. 15 Calc. 557, (7) (1899) I. L. R. 23 Mad. 306. 

(3) (1896) I. L. R. 21 Bom. 463. (S) (1904) I, L. R. 31 Gale. 499. 

(4) (1907) 1. L. R. 34 Calc. 811 ; (9) (1900) I. L, R. 27 Calc. 8ifV 

/t""' 5C.X. X 696,:'" 
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of a moBey decree and an aiictioii-purciiaser at a sale in 
execntioii of a mortgage decree : MtihJioda Dassi v. Gopal Chun- 
der 'DiiUa (1) and ShMalv. Shambkit Prasad {2). The principle 
is based upon weighty rea.sons explained by Lord Redesdale 
ill Benmt Y. Hamill (3), in- which that learned Judge pointed 
.out that , a purchaser has a right to presiiiiie that the Coiirt,; 
has taken the steps necessary to , investigate the rights' of 
the parties, and that on that investigation, it has |f^operly 
decreed a sale; see also v. Evans (4) where Sir Edward 
Siigden observed that it was of the greatest importance that 
sales made under the authority of the Court should not lie 
lightly set aside. The principle in question was affirmed by the 
House of Lords in Bowen v. Evans (5) and Tonmey v. White ((>), 
and by the Supreme Court of the United States in Bea uregard v. 
Neiv .Orleans (7) and Griguon Y, Astor (8). We do not refer to 
these decisions as authorities in a,ny way binding upon this 
Court, but simply as indicating that the doctrine that the reversal 
or modification of a judgment dees not invalidate the sale, nor 
divest the title of the purchaser, is based upon the perfectly 
intelligible principle that a purchaser at a judicial sale is not com- 
polled to go beliind the judgment or decree and investigate the 
facts upon which it was rendered. The question,' however, 
still remains, whether a sale in execution of a judgment which 
has been satisfied, in so far as a hona fide purchaser without 
notice is concerned, is entitled to be placed in the same cate- 
gory as a sale in execution of a decree wLich was in existence 
and full force at the time of the sale, but it subsequently reversed.. 
It is manifest that upon piineiple there is a substantial differ- 
ence between the two classes of cases. In the first class/ , of 
cases, there -is ,a siibsisihig judgment which it is the duty of the 
Court to execute, blit wliieh is subsequently set aside because 
made ex parie or reversed on appeal because eiToiieous„on tJie 


(1) (1899)'l. L. R. 2i):Oalo. 

(2) (1905) I. L. R. 29 Bom. 425 

(3) (1806) 2 Seh. & Lef. 506. 

(4) (1844), i Jones & LaTonche, 

178, 259. 


(5) (1848)2 H. L.,C. 257. 

(6) - (1850) S H. L. a 49. 

(7) (1856)48 Howard 497, 

(8) (1844) 2 Howard 219, 
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merits. Ill the second class of cases, there is not at the time , I909 

of the., sale an, unsatisfied decree which it is the duty of . the, Jamakbhab,I: 
Coiirt to execute.. This fundamental distinction between the. Lal , 
two classes of cases has led to considerable divergence of judi- 
cial opinion upon the matter. In the case of Bewa IlaMon v. Gaywaiu 
B am Kishen (1), two persons A and B held cross decrees against 
each; other. A, who held a decree for the smaller sum, took 
out execution, whereas under the law B alone ought to have 
taken out execution for the difference of the sums due under 
the decrees. Under these circumstances, their Lordships of 
the Judicial Committee held that, although the sale wns irre- 
gular, the title of tlie execution purchaser, who wus a stranger 
to the proceedings, was not affected. Their Lordships went 
on to observe as foUow^s : A purchaser under the sale in exe- 
cution is not bound to enquire whether the Judgment-debtor 
had a cross-judgment of higher amount, any more than he 
would be bound in an ordinary case to enquire whether a Judg- 
ment upon which an execution issues has been satisfied or not. 

These are questions to be determined by the Court issuing the 
execution. To hold that the purchaser at a sale in execution is 
bound to enquire into such matters would throw a great im- 
pediment in the w^ay of purchases under executions. If the 
Court, has Jurisdiction, a purcliavser is no more bound to encpiire 
' into the eorrectness of an order for execution than lie is as to 
the correctness of the judgment upon which the execution 
issues.’^ No doubt, the principle thus enunciated, taken 
apart from the circumstances of the case in w^hich the rule wus 
laid down, may be treated as of the widest possible applica- 
tion, but it must not be overlooked that in an earlier part of 
the Judgment, their Lordships had pointed out that both the 
cross-decrees had not been brought before the Court for execu- 
tion, and consequently there was nothing to prevent A, the 
holder of the decree for the smaller sum, from taking out exe- 
cution of his decree mider section 246 of the Code of Civil Pro- 
cedure of 1877. The Court, therefore, had ample jurisdiction 
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to execute tlie decree at the mstanee of A, aadif the Court had 
jurisdiction, BO question could arise as to the propriety of the 
sale. The observations' of. the Judicial Committee, however, 
have been treated in subsequent cases as capable of general 
application. Thus in Mothura Mohun v. AMioy Kumar {1) 
and Tellappa v.. Earn Chandra (2), it was ruled that .where a 
person," a stranger to the proceedings, purchases' property bona 
fide at an execution sale, his purchase cannot be inv<alidated 
on the ground that the decree had aheady been satisfied out of 
Court at the time the sale was held. This decision may be 
justified on the ground that as satisfaction had not been certified 
to the Court, the decree remained, so far as' the Court 'Was com 
cerned, an unsatisfied decree capable of execution,, and the 
Court had consequently jurisdiction ■ to execute it. The cases 
relied on by the learned vakil for the appellant do not, there- 
fore, support the broad contention that when a sale takes place 
in execution of a decree which has. been satisfied and the pro- 
perty of the judgment-debtor passes into the hands of a bo^ia 
purchaser for value, without notice, the sale' cannot under 
.any circumstances be set aside.' The cases relied upon' are.' at 
best authorities for the proposition that the sale cannot be set- 
aside, if the satisfaction of the decree has not beeii certified to 
the Court but even upon this point, there has been some 
divergence of judicial opinion.' -For instance,' in the. case, of 
Patdasi V. Shartup Chand Jfa^a (3), it appears to have been as- 
sumed as obvious that as the decree in execution of which the 
sale took place had been satisfied before the sale, the purchaser, 
though a stranger to the proceedings, clid not acquire any valid 
title [see also Gopal v. Rajan {i)]. Again, the decision 
of their Lordships of the Judicial Committee in Ganga Pershad 
Sahu Y. Gopal Svngli (5) may. lend some apparent sup'port to 
this view.; In that case, the decree-holder ■ and judgment- 
debtor had agreed to a postponement of the sale, but the 
joint petition of the parties, was by; an error presented to the 

(1) (1888) I. L. R. 15 Calc. 557. (4) (1907) 6 0. L. J. 43. 

(2) (1896)I;L. R. 21 Bom. 403. (5) (1884) I. L. R. 11 Calc. 136 ; 

(3) (1887) X L, R. 14 Calc.' 376., ' X, R. 11 I. A. 234, . ' 
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wrO'Hg Court, with the result that the 'sale took place. This 
Court; set aside the sale on the authority of RajmoJiim y. Gour 
Molimi (1), and this decision was subsequently affirnied in appeal 
by the Judicial Coiiimittoe. No doubt, in that case, ' tlie decree- 
holder liiiiiself was the purchaser, l)iit no reference is made to 
this circumstance a.s the foundation of the jud-gment. In . any 
went, it is clear .that} there. is no authority in our Courts in sup- 
port, 'of *the, proposition that, when a decree, has been satisfied, 
and the satisfaefion has been certified to the Court, a sale- held 
in execution of the satisfied decree 'jcasses to the piirc'iiaser an 
indefeasible title, because he is a stranger to the proceedings. 
The nearest case in the English Courts is the decision of Lord 
Hardwicke in Jeams v. WUkim (2). In that case, a creditor had 
the body of his do'btor seized in execution uniier a '' capias ad 
mtisfaciPMitimd^; diiriiig the continuance thereof, the sheriff 
sued out a writ of fieri facias and levied on a leasehold of 99 
years. The question arose, whether the sale could be avoided, 
on the ground that during the existence of the capias ad saHs^ 
faciendimi and the person in custody, a fien facias ought not to 
have been taken out. Lord Hardrsdcke ruled that the fieri facias 
could not be treated m void, that although it was irregular, it 
was sufficient to indemnify the sheriff, so that he might justify 
in an action of trespass, and that consequently the purchaser 
under the sheriff gained a good title, notwithstanding the writ 
might be afterwards set aside. This is an express authority 
in favour of the view that when a sheriff holds a sale without 
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notice that the defendant in execution was then in custody on 
Bs [ Capias ad satis faciemhm, the sale passes a good title to 
a stranger purchaser. If, therefore, there is no difference 
between a satisfaction of a judgment in fact by the payment 
of money and a satisfaction in law by taking the defendant in 
custody on Sb capias ad satisfaciendum^ it follows that a gale 
held Oil the basis of a satisfied judgment when the satisfaction 
has not been certified to the Court, is not void. The question 
has also been much debated in the American Courts, and the- 


(1) (1859) 8 M. I. A.* 01. 


(2) (1749) 1 Ves. Seo. 195. 
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1909 preponderance of antliority there is in favonr of the view that 
Ja 2 tak:dhabi a sale under a satisfied judgment is void, even though such 
satisfaction has not been notified to the Court, and the pro- 
BhSta W'^J' passed into the handS' of an innocent purchaser. 

Gaywai.. The leading decisions on the point will be found collected in 
Kleber on Void Judicial and P4xeGUtioii Sales, sections 262, 263 
and 289 ; Freeman on Judgments, section 480; Freeman on 
Execution, sections 19 and 20 ; and Freeman on Void Judicial 
Sal€H3, section 7A and section 23, note 4; where it is pointed 
out that a sale under a satisfied judgment is affirmed to be void 
in Wood V. Colvin (1), Doe v. IngersoU (2) and Mivmll v. 
Boherls (3), whereas such a sale is upheld i)i. favour of innocent 
purchasers in Boren v. McGeehee (4), Van Gampen v, Snyder 
Hoffman v. Strohecker (6) and Reed v. Austin (7). The ground 
in support of the view that the sale on the basis of a satisfied 
Judgment is void is thus put in Craft v. Merrill (8). ‘‘The 
judgment was the sole foundation of the sheriff’s power to sell 
and convey the premises, and if the judgment was paid when 
he undertook to sell and convey, Ms power was at an end, and 
all his acts were without authority and void; the purchaser 
under a power is chargeable with notice, if the power does not 
exist, and purchases at his peril/’ In another case where after 
full satisfaction of a decree by a sale of part of the proi>erty of the 
Judgment-debtor, execution was again taken out and a sal© held, 
DureUe Y, Briggs (9), the Court observed : — “ When an execution 
has jjerformed its office by extracting full satisfaction from a 
portion of the debtor’s property, it cannot have sufficient life 
and vigour to deprive him of the residue and transfer the title 
from Mm to another.” The ground in support of the contrary 
view that a sale on the basis of a satisfied judgment cannot be 



(1) (1842) 2 Hill 50e ; 38 Am. Dec. (5) (1838) 3 How. 66; 32 Am. 

398. Dec. 311. 

(2) (1848) 11 S. c% M. 249 ; 49 Am. ■ (6) (1838) ' 7; Watts 86; 32 Am. 

Dsa 57. Deo. 740. 315 

(3) (1850) U Ired. 424;53 Am. (7) (1846) 9 Missouri 722 ; 46 Am^ 

Dec. 449. . Deo. 336. ' • : / ^ : Vl! 

(4) (1837) 6 Port. 432 ; 31 Am. Dec. (8) (1856) 14N. T. 456. ( 

696. (9) (1871) 47 Missouri 361, 
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set aside as against a. purcliaser' for value without notice is 1909 
thus emphatically put in Mason v. Vance (1)..: “ An execution, Janakmaei 
regular on its face, based upon a Judgment equally regular and 
apparently in full, force, must be regarded as ,a regular exe- 
cution; that, while a regular execution may be voidable, it , ■ Gaywai,., 
cannot be void ; that it must operate as a sufficient Justification 
to officers entrusted with its execution ;■ and finally, that it cannot 
he#tlie means of ensiiaiiiig innocent pmchasers when nothing 
exists to warn them that the foundation on which it apparently 
rests has in fact been swept away.” But amidst this diversity 
of judicial opinion, there is unanimity upon one point, namely, 
that w^hen a sale has taken place on the basis of a satisfied Judg- 
ment, the satisfaction of which has been certified to the Court, 
the sale is void and ineffectual to pass any title even to a horn 
fide purcliaser for value without notice. This proposition is 
sufficient for the determination of the rights of the parties in 
the case now before the Court. 

But the second c|uestion, which calls for decision, is whether 
these principles are applicable to cases of sales under the 
Public Demands Recovery Act. Here the form of the notice 
prescribed by the Act to be issued to the Judgmont-debtor 
under section 10 expressly states that the certificate is to be 
executed, unless the amount is paid into the office of the 
Collector. Section 2§ of the Act fmther provides that, in 
the event of payment, the certificate officer shall cause satis- 
faction to be entered upon the certificate, as also in the 
Register of Certificates kept under section 24. From these, 
statutory provisions, it is manifest that the certificate officer 
,'has' authority to sell only so long as the certificate remains 
unpaid, and that a duty is cast upon liim by the law to enter ' 
satisfaction as soon as payment has been made. In these oir- 
cunrstances, can it be contended upon any intelligible principle ' ' 
that a sale may be upheld as valid, though it has been held in 
execution of a certificate which has been duly satisfied ? In 
, our",. opinion, such a' .view cannot possibly be supported. The 


[]} (1853) \ Sneed. 178 ; 60 Am, Dec, iU 
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19^ . , \ Secretary of State is tke decree-liolder under tlie Act,.' and the 
Jaxakphaki Collector is authorised to execute, the .certificate ,011. Ms, behalf 
' If a payment is made into the Treasury sufficient to satisfy. 
^ CxosMN'^ ^*he demand, .it is difficult to appreciate upon what principle 
Gaywal, it can be seriously contended that tlie sale is merely irregular 
and not void because held, entirely without statutory authority. 
In this view, we are supported by the decision of this Court 
in Gufraj SaJmd v. Secretary of State (1), where Mr. . ^Justice 
Pigot ruled, on the authority of the cases of Abchd Haye v. 
Ncmah Raj (2) and Molum Ram v. Baboo Shib DuU (3), that a 
sale in execution of a satisfied certificate is absolutely void, 
Wlien the matter was taken on appeal before the Judieial Com- 
mittee [Abdul Hai V. Gujraj Sakai (4)], this view was expressly 
affirmed. Their Lordships observed as follows; — ‘‘Upon the 
arrear being paid into the Treasury, it becomes the statutory 
duty of the Collector, to enter satisfaction upon the certificate, 
under his hand and signature vdiicli he failed to do. The 
appellant argued that there being no such entry upon the certi- 
ficate, his purchase of that date was valid. It would be a 
singular result if a Collector’s neglect of his statutory duty gave 
Mm statutory power to sell in execution the property of a per- 
son who owed nothing to the Government. That such was not 
the intention of the Legislature is abundantly clear. By the 
terms of tlie notice served upon the judgment-debtor, along 
with a copy of the certificate all that the debtor is required to 
do in order to prevent execution of the certificate, is to pay the 
amount of arrears demanded into the office of the Collector.” 
These observations upon the provisions of the Public Demands 
Recovery Act of 1880 are, in our opinion, equally applicable 
to the Act of 1895. The third ground taken on behalf of the 
appellant must consequently be overruled. 

The learned vakil for the appellant finally argued that this 
was a case of great hardship on Ms client — a purchaser from an 
innocent purchaser at a Government sale. With reference 

(!) (1889) I. L. R.17 Calc. 414. ' (3) (1871) 8 B. L. R. 230, 235* 

■ (2) (1868) B. Jj. B. Sup. Voi. 911. (4) (1893) I. L. B.,.20 Calc. 8265 ' " 

■ L. R.'20I.„A.:70,^' 
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to this argument, it is sufficient to refer to the weighty obser- 
vations of Mr. Justice Pigot in his judgment in the case of 
Baifmth Bamgat (1), wMch was subsequently affirmed by 
their Lordships of the Judicial Committee [Baifmth Sahai v. 
Bamgut Singh (2)] : “ If considerations of hardsliip could affect 
our decision, we should still say there were none in this case. 
The defendant with his eyes open made a speculative purchase 
of a valuable estate for next to notliing, getting it at that price, 
as we have no doubt, because no one would buy at a sale sur- 
rounded with circumstances of such a doubtful character. If 
he had succeeded, as he very nearly did, he would have made 
a very good tiling indeed. He ran the chance of some loss or 
enormous profit. He must abide by the result.” 

The result, therefore, is that the decree of the Court below 
must be affirmed, and this appeal dismissed. There will be 
no order for costs as the learned vakil for the respondent in- 
timated to the Court that he had no instructions to defend the 
appeal. 

Appeal dismissed. 

S. A. A. A. 

U) (1890) 5 C. L. J, 687. (2) (1896) I. L. R. 23 Calc. 775. 
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CRIMINAL REVISION. 

Se/ore Mn Justice Harington and Mr, Justice Ohatteriee, 

SHEIKH HASUR ' V - 

V, . ■ 

EMPEROR.=^ 

Penal Code (Act XLV of 1860) s, 186 — Yoluni-arily ohsinieiing Publie ^ermnts 
in tlie diseharge of their pi/Mic functions — Eeleasing property attached by 
Civil Court peojis tinder distress nmrranis issued under the Ptihlio Demands 
Recovery Ad {Beng, I of 1896) and the Village ChauUdari Act (Beng. FI of 
1870) s, 45 — Legality of Warra7it—’~Omdssion to specify date of extension on 
the face of it-~-Civil Procedure Code (Act V of 1908) Order XXI t Rule. 24 (2) 
—Mxeeuiion by person not named in the warrant — Delegation, of powers by Nazir, 

A distress warrant issued under the Public Demands Recovery Act wiiicb 
has been extended beyond the original date of return, but does not bear on the 
face of it the altered date, is not a legal warrant under Order XXI, rule 24 (2) 
of the Civil Procedure Code. 

A warrant under section 45 of the Village Chaukidari Act must contain the 
name of the person charged with the execution thereof, and cannot be legally 
executed by m.j other person delegated by the former for that purpose. 

V^ere the accused released certain buffaloes attached by the Civil Court 
peons, on the 2nd August, under two warrants addressed to the nazir, but 
endorsed by him to them, the one issued under the Public Demands Recovery 
Act, which was originally returnable by the 2Cth July but had been extended 
to the 8th August, without the alteration of the date appearing thereon, and 
the other under section 45 of the Village Chaukidari Act directed to the nazir 
but without naming any person therein as charged with the execution of it 
Held, that they were not guilty of an offence under section 186 of tlie Penal 
Code, as the peons were not lawfully executing the warrants. 

A WAEEANT was issued on tbe 29tli June 1909 by Moulvi 
Abdus Samad, Deputy Collector and Magistrate of Gaya, acting 
as a Certificate Officer, under the Public Demands Recovery 
Act (Bengal I of 1895), for the realization of arrears of cesses 
by the attachment of the moveables of one Jumlo Bibi and 
others. It was originally made returnable by the 26th July, 
but it appeared from an order recorded in the order sheet that 
the Certificate Officer had, on the application of the nazir to 

* Criminal Revision JTo. 1261 of 1909, against the order of R. S. Green- 

slifokis. District Magistrate of Gaya, dated Oct. 12, 1909. 
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wbom it was addressed for execiitioii, on tho.23rd July ^ extended 
.the'date of return to tlie Stli' August. The warrant, iiowevei*, 
did not coiitaiii on the face of it the altered date, and there 
was nothing to show that the accused knew of the extension. 
:A second .warrant was issued by the same Officer as a.- Magis- 
trate under section 45 of the Village Chaukidari Act (Beng. 
VI of 1870), returnable on the 12th August, for realization of 
cbaulddari salaries by attachment of the moveables of Hiirga 
Lai, sir-panclhy in the first instance, and then of Abdul Aziz 
Khan and other pandies. Both the warrants nvere sent to the 
same nazir for execution, but he endorsed them to certain Civil 
Court peons by name. The name of the person charged with 
the execution of the warrant under the Chaukidari Act was 
not, however, specified therein. The peons went with the 
warrants to the village of Jumlo Bibi and Abdul Aziz and 
attached certain buffaloes belonging to them on the 2nd August. 
The petitioners, who were the gomasta Vbnd harahil of the 
del>tors, thereupon went up to the peons, as they were 
removing the buffaloes, and released them. 

They were tried and convicted by Babu G. K. Ghosh Chow- 
dhry, Second Class Magistrate of Gaya, under section 186 of the 
Penal Code, and sentenced, on the 6th October, to four months^ 
rigorous imprisonment and to fines of Pvs. 50 each. An appeal 
from the said conviction and sentence was dismissed on the 12th 
by the District Magistrate who, however, reduced the sentences. 

The petitioners then obtained a Pule from the High Court 
to set aside the proceedings on the grounds that the resistance 
to the execution was after the date specified in the first 
warrant, and that the resistance, if any, in respect of the 
second warrant was not to the person named therein as 
charged with its execution, 

Mr. Ahmad' (with him Moulvi Mahomed Karim) ^ for the peti-* 
tioners. The first warrant was time-expired on the face of it. 
It was , no doubt , extended to the 8th August , but the extended 
date was not mentioned in it. Refers to the Civil Procedure 
Code, section 14B, and Order XXI, rule 24 (2), As to the 
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v:?eeoncl warrant, 'section' 45 of . tlie YiUage Ch.anldd.ari Act 
requires esecntion of it by the person named therein and does 
not permit delegation to others. 

' Mr.. Mon 7 uer, for the Crown. The first warrant was a live 
warrant on the date of its execution, though the alteration and 
extension of the date of return did not appear on the face of it. 
The peons were, therefore, in fact acting in the lawful 
discharge of their public functions. In A^iand Lall Bera r, 
Empress (1) the warrant had actually expired when it was put 
in execution. In Ahinash CJiandra Aditya v. Anunda Chandra 
Pal (2) the date of return of the warrant had been extended, 
but it is expressly mentioned in the judgment that notice of the 
later date was not given to the officer in charge of its execu- 
tion. This case is, therefore, also distinguishable, as in the 
present iustanice the extension was made on the application of 
the same nazir to whom it was directed for execution. The 
nazir could himself have executed the warrant, and his 
knowledge of the fact of extension would in law be the know- 
ledge of the peons to whom he had lawfully endorsed the 
warrant. The omission of the altered date in the warrant itself 
might 1)6 iiTegiilar under Oi’der XXI, rule 24 (2), but it would 
not render a warrant, which ’was actually in force, time ex- 
pired, or invalidate it so as to affect the culpability of the 
accused under section 186 of the Penal Code, inasmuch as the 
object of the warrant is only to inform the judgment-debtor of 
the decretal amount and costs : Emperor v. Ganeshi Lai (3) and 
Empress r. A^mr Nath (4). The judgment-debtor is only 
concerned with the amount of his liability and not with the 
authority of the process server. As to the other warrant, it is 
true that section 45 of the Village Chaukidari Act requires the 
name of the persoii entrusted with its execution to be 
mentioned, but a nazir has always been recognized as the 
proper officer for the execution of processes in the mofussil 
in India, and his power of delegation of his functions in this 
respect to peons, by endorsement on the warrant, dates from 

(1) (1883) I. L. B. 10 Calc. 18. (3) (1904) I. L. R. 27 AU, 258, 259. 

(2) (1904) I. n. B. 31 Calc. 424, 426. (4) (1883) I. L, R. 5 All 318, 
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1793: IMaram- Clmml Jm-I y. Qiieen-Enipress (i), /folio weci in 
Skeo Prognsh Teivari t. Bhoop . Naram. Prosad Patlmk (2). Tlic 
Legislatur€^ ill epiictiiig section 45 m.ust be taken to liave eoii- 
teiiiplatecl. this power of delegation in the ease of a. iiazir. This 
section was not .intended to deprive him of his general powers 
in, this respect, and must be read consistently with the saoie. 
Besides, it would be impossible in many eases .for the iiazir to 
execute ■ personally all warrants addressed to hi,m. under tlie 
section. ' Under, the English Law a person whose property, Js 
seized is entitled to know the- .authority under irbich. it is 
done, but the matter is not to be decided In accordance ivitli 
English Law and precedents : Dharani Clmnd Led v. 

Empress (1). 

Harixotox and CHATTEKJEa JJ. Tliis is a Rule calling 
xipon the District Magistrate to show cause wliy the con- 
viction and sentence mentioned in the petition should not be 
set aside or such other order passed, as the circumstances may 
require, on the gi'ound that the resistance was after the date 
specified in the first process, and on the further ground that 
the resistance, if any, in respect of the second process, was not 
to the person named therein as charged with the execution of 
the process. 

The petitioners have been convicted under section 186 of 
tlie Tiidian Penal Code. They appealed to the District Magis- 
trate, and the sentence passed on them was reduced to one 
month’s rigorous imprisonment. They now ask that the con- 
viction may be set aside on the grounds upon which the 
Rule was granted. 

Now, the resistance was made to the execution of tivo dif- 
ferent ivarrants, one under the Public Demands Recovery Act 
and the other under the Chaukidari Act. With respect to the 
former warrant, the ground taken by the petitioners is that, 
whereas it appears on the face of it that the returnable date 
of the w-arraiii» was July 26th, the resistance was not in fact 

(i) (iSDa) 1. L. R. Calc. 596, (2). (1895) L L. IL 22 Caic. 759. 
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offered , by tlie prisoners until August 2nd. It is urged on; 
behalf of the petitioners that , as the warrant could only be. exe- 
cuted on or before the 26th July, there was nothing illegal in 
resisting its execution when the time during which it ■ could 
lawfully be executed had expired. The reply made l)y the 
Crown is that in fact the warrant had been extended until 
August 8tli. Therefore the resistance was unlawful, because the 
W'^arrant could be lawfully executed on August 2nd. Order XXI, 
rule 24, contains the provision as to what must appear on the 
process for execution, and, amongst other things, it is provided 
that in every such process the daj^ shall be specified on or 
before which it shall be executed. It ivas, ^therefore, material 
that the warrant should bear a date on or before which 
it could be executed. Now, assuming that this w^arrant had 
been extended to August 8th, that date did not appear on the 
warrant. Therefore tlie warrant failed in an essential parti- 
cular, and was at the time of the resistance, on the face of it, not 
a. good warrant. That being so, wo think the prisoners could 
not be convicted of voluntarily obstructing a public servant 
in the discharge of his public functions, because the discharge 
of the public function was the execution of a warrant, and 
the warrant at the time failed to show that it could be execut- 
ed at the time when the resistance was offered to the public 
servant. 

Further, in our view\, the persons against whom the warrant 
"was sought to be executed were entitled to see the warrant not 
only for the purpose of satisfying themselves as to the amount, 
but also for the purpose of satisfying themselves that the per- 
son who sought to execute the warrant against them was 
legally authorized so to do. When the warrant on the faea of 
it did not confer that authority to the person who sought to 
execute it, we cannot see how the persons who resisted the exe- 
cution can be convicted under section 186. 

Then with regard to the second i)oiiit the question is per- 
haps one of greater nicety. The warrant was issued under , 
section 45 of the Cliaukidari Act.' The point takeii'' is. that 
imde.r, that .section .the person vho is to : execute ar' warrant ;. 
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must be iiaaieci in it. and tlie warrant' eo'uld only l-je execut- 
ed by the person so named. , In this case, the warrant did 
not specify the iiaiiio of the person who was to execute it , 
and it was not executed by the person to whom it was 
directed. In answer it is contended for the Crown that the 
.warrant was directed to the naib-nazir, and he, by the 
practice, which has obtained for many years in this country, 
had gepieral power to delegate the execution of processes to 
his subordinates. Therefore the warrant which was executed 
by a peon subordinate to the naib-nazir was being lawfully 
executed when the petitioner resisted the execution. 

The words of section 45 of the Chaukidari Act run as follows, 
with regard to the particular issue of the w-arrant : ‘‘"The 
District Magistrate may issue his warrant for the realization 
of the cliaukidar’s pay from the members of the paiichayat by 
distress and sale of their moveable property, and shall therei 3 i 
charge some person, therein named, "with the execution thereof ; 
and upon such warrant such proceedings shah be had as herein- 
before directed to be had on any writing issued for the recovery 
of any arrears of the tax by this Act directed to be levied,” 

Now, on the best consideration that w^e can give to the 
words of that section, we are of opinion that the warrant issued 
under that section must contain the name of the person who 
is to execute it, and that only the person who is named in 
the warrant as charged with execution can lawfully execute 
the warrant. The words in our view- are sutlcientiy stringent 
to override any general powder of delegation which a naib-nazir 
might liave in cases in wdiich his powxw has not been specifically 
limited by statute. 

For these reasons, we think the petitioners could not be 
convicted under section 186 of resisting a peon in the execution 
of the warrant issued under section 45 of the Chaukidari Act. 
The result is, that the Eule must be made absolute, the con- 


viction and sentence set aside, and the petitioners, if on 
bail, must be directed, to be. released from their recognizances. 


Buie absolute. 
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E. R. M. 
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FULL BENCH. 

Bc/orf: Sir Lawrence H. JenJcim, K,G.1,E., Ghief J usticc , Mr, Justice Stephen, 

Mr. Justice Mooherjee, Mr. Justice Goxe and Mr. Justice Ghatterjec. 

BHUPATI NATH SMRITITIRTHA 

■ V. - 

KAII LAL aiAITRA.^ 

Hindu Law — Eelinqiiishment in favour of a sentient person ” — Bequest for 
establishnent of an image and ivorship of a Hindu deity. 

Tlie principie of Hindu law, which invalidates a gift other than to a sentient 
being ca.pa,ble of accepting it, does not apply to a beciuest to trustees for the 
csta4)lishment of an image and the worship of a Hindu deity after the tes- 
tator's death, nor does it make such a bequest void. 

'Upendm Lai Bored v. Hem Ghvndra Boral (1), Bojomoyee Dassee v. Troy- 
tv kho Mohiney Dassee (2) md Noge^ndra-Nandmi DaMt v. Benoy Krishna DehtfS) 
overruled so far as they conflict with the view of this Full Bench. 

The reference to Full Bench bj^ Mitra and Bell JJ. was 
as follows 

Witra J. There is now no doubt as to the facts. Uinesh Cliandra Lahiri 
died on the 28th of June 1890, having made his last wdll on the 26th June 1890. 
He left him surviving his widow’ Braja Kiirnaree, his mother i4nandaniayee, a 
sister Iswamba and a cousin- sister Bhagabatee. They are now dead. Braja 
Kmnaree died on the 27tli of January 1894. Her husband had, by his will, 
given her authority to adopt three sons in succession, one in default of the other, 
but she did not exercise her authority. The seventh defendant, Hem Chandra 
Lahiri, is now admittedly the testator’s heir-at-law, if the true construction 
of his will leads to a conclusion of intestacy after the widow’s and mother’s 
death. The plaintiEs are the sons of the testator’s guru (spiritual preceptor) 
Harinath Bhattaeharya, who died either in December 1892 or January 1893, 
f.e., about a year before the widow^'s death. 

One of the provisions made by the testator in this will w'as that, if at 
the death of his widow no son or adopted son existed capable of taking his 
property, the executors named in his will would establish an image of the 
goddess Kaiee in the name of his mother Anandamayee, and the surplus income 
left after the w’-orships of the family deities, Iswar Gopal Dev, Saligram ISTarain 
and Iswar Mahadev, should be devoted to the worship of the goddess to bo 
called Anandamoyee Kaiee. In accordance with this direction, the executors 
established atid consecrated in the month of October or Hovember 1894, an. 

* f-leference to Full Bench in Appeal fro,m Original Decree, Ko. 25 of 1906. 

(1) (1897) I. L. K. 25 CaJe. 405. (2) (1901) I. L. E. 29 CalcL 260. 
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iasage of the goddess made , of earth, and later on, in the yeai*' 1899, refdaeed I9O0, . 
the image bv one made of stone and had a temple built for its loeatioii. Tlwn" ; 

, ' V ■ ^ , BlfCJPATI 

thus ciUTied out the dJreetions in the will, and the ■worship has ever since Nath 

been duly carried on. ' Smbiti- 

The testator, .however, added a direction in his will that if, for any reason , th^ha 
tlie, image of Is war 'K£i!ee Devi is not established and if the inco.me of my pro- Kam hxL 
'perties is not used for her sheba and worship, then my gttmdev ,a.iid his sons., Maitra., ■ 


grandsons, etc., in, succession shall get my Hangpur propertie.s and posse.ss tlie 
same, in absolute right from generation to generation with .right to sell or 
make a gilt tliereof.’’ A similar provision was made with respect to some, 
other |>roperties in favour of the testatorls puroJnt (priest). 

Tlie present si.iit was instituted by the sons of the gum on the 4th July 
1994, for a eonstructio.n of tlie testator's will, for a declaration tliat the trust' 
.for tlie establishment a'nd eoiisecration of tlie image of the Goddess .Ivalee and 
her worsliip 'was void for po,ssession of the Bangpiir propjerties imd for an 
account and mesne profits. Some of the defendants are the survhi'ng exeeu* 
tors and trustees. The defendant Sarat Chandra Maitra was entitled to an 
annuity under the will. Hem Chandra Lahiri and the legal representatives 
of some of the deceased executor.s and trustees are also parties to tlie suit. 
The suit was defended by the surviving executors and trustees. 

On the question of the validity or otherwise of the bequest relating to the 
Goddess Kale©, the lower Court was of opinion it was valid, and it accjordingly 
dismissed the suit. The plaintiffs have appealed from the decision of the 
lower Court, and the first and the most important question raised for our 
eonsideration refers to the validity of this bequest. The question is one of 
some diffieiilty as it involves the consideration of the wider question. Does 
tlie text or phrase ‘^ relinquishment in. fa\'our of the donee who is a sentient 
person ” in Chapter I, paragraph 21 of the Dayabliaga of Jimutavaliana, the 
text which is the foundation of the doctrine of Hindu law that a gift to ati 
unborn is invalid, render a bequest for a religious purpose invalid, wlien the 
physical manifestation of the Hindu deity for whose worship the bequest is 
made was not in existence at the time of the testator's deatii ? 

In the Tagore cam (I), the Judicial Committee of the Priiy Council uas 
dealing with the case of gi fts to human beings, and applying the rule laid down in 
Dayabhaga, Ghapterl, paragraph 21, their Lordships came to the conclusion 
that ill order to make a gift under a w ill valid, the donee, except in the case of an 
adopted child or a cliild en ventre sa mere, must be a person in existence capable of 
taking at the time the gift takes effect. The reason for the exception in favour 
of child in embryo, as given by Willes J,, who delivered the judgment of the 
Judicial Committee, was that by a rule generally adopted In jurisprudence, 
children in embryo who afterwards come into separate existence are included 
in the class of sentient beings. The reason given for the inclusion of an adopt- 
ed son yvas that, ill contomplation of Hindu law, such a child is begotten by the 
father on behalf of whom he is adopted and is by a fiction of law supposed 
to be in embryo at the time of the death of the person who has given an 

(1) (1872) 9 B. t, R, 377 j L, B. I. A, Sup. Vol 47, 
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authority to adopt either by a deed of adoption, or by a will. A Hindu deity 
is, in the contemplation of Hindus, always in existence; the establishment 
and consecration of a visible image is merely a physical manifestation. The 
idea of the birth of any of the deities of the Hindu pantheon at the present 
age or of any deity being mn- sentient is utterly opposed to the Hindu shasiras 
and Hindu religious notions. I do not, therefore, see why a gift to a Hindu 
deity should not be an exception in the same way as to a child In embryo or 
an adopted son. 

Bequests for charitable purposes, such as bequests for feeding the poor, for 
the establishment and maintenance of schools, and for medical help to the 
sick, are much of the same character. The exact objects of charity are not 
ascertainable at the time of the testator’s death and the objects themselves 
must always be fluctuating. Trustees hold property for charitable purposes. ’ 
The objects of charity, though not definitely ascertainable at any time, are 
always in existence, and bequests for charitable purposes have always been 
held to be valid. 

In Vpendra Lal Boral v. Hem Chundta Boral (1), however, a bequest or 
dedication of property to a Hindu deity whose image was to be established 
and consecrated after the death of the testator by his executors or trustees 
was declared to be void. The learned Judges who decided the case were of 
opinion, tlmt although there could be no doubt tliat tlie deity was always in 
existence, there could be no deity as such capable of accepting gifts until the 
deity was personified and they relied on the Tagore case (2) and Bai Motimhu 
y. Bai Mamuhai{'&). Neither of these cases, however, refers directly to gifts 
to deities. The decision in Upemdra Lal Boral v. Hem Cha idta Boral (1) was 
followed by Stanley J. in Bcjomoyeee Dassee v. Troyhikho Moliiney Dassee (4) 
and by Stephen J. in Nogendra-Nandini Dassi v. Benoy Krishna Deb (5), and 
in Fromotha Nath Roy v. Nagendrabala Chaudhrani the learned Judges 
(Caspersz and Coxe JJ.) w'ere inclined to follow these decisions. 

A different view, however, appears to have been taken by Sale J. in P/'U- 
/uUa Ckmder Midlick v. Jogendra Nath Breemany (7). It was held in that 
case that a bequest of property to trustees for the performance of the worship 
of deities to be established and consecrated periodically was valid. In a large 
number of cases cited before us, the validity of bequests for the performance 
of worships after the periodical establishment and consecration of images of 
deities such as Durga and Kalee and for the construction of temples and 
establishment of images w^as not questioned, and Sale J. had himself followed 
the practice without question in a previous ease : Bhuggobiitty Frosonno Sen 
V. Gooroo Frosonno Sen {S), The validity of bequests for the performance of 
periodical worships of deities like Dnrga, Kalee, etc., has in fact never been 
questioned, though it is well known that their worships are performed, after 

(1) (1897) I. L. R. 25 Calc. 405. (4) (1901) I L. R. 29 Calc. 260. 

(2) (1872) 9 B. L. R. 377 ; R R. (5) (1902) I. L. R. 30 Calc. 521. 

I. A. Sup. Vol. 47. (6) (1908) 12X1 W. N. 808. 

(3) (1897) I. L. R. 21 Bom. 700 ; (7) (1905) 9 C. W. N. 528. 

X. R. 24 I. A. 93, (8) (1897) I, L, R, Calc. 25, 112. 
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tlua in prliseiplo between an .image of a deity to bo permanently .establls'lied ' 
ami an iiiiase to l)e establisbcd and eonseorated . and XTorsliipped for a time. ' Hais; " 
and then siibmerg^‘d in water. . Smbot- 

■ An image of a deity may b© broken or dest-royed, and it is often necessai'y 
to replace it by another image and then to consecrate it. ^KTotwitlistaiiding RAM*Liai 

the establisliment of a new image, the essence of the deity which in coiitem- Maota* 


plation of law is a Juristical person in eternal existence is supposed to^ be the 
same as it was in the old image. It wil be difficolt to hold at the present 
day that on the mutilation or destruction of an image, an endowment lapses, 
A change in physical nianifestation does not destroy the personality of a Hindu 
deity, neither does tlie establishment and consecration of an image bring, . in 
the,,, contemplation of Hindu sJmstras, a juristical person into fresh existence 
capable of accepting a gift. 

As a matter of fact, no Hindu deity is supposed, except by a fiction, to 
actually accept or enjoy the benefits arising out of use of property, in the sens© 
that these words may be used wdth respect to human beings. A gift to a 
deity is in substance a gift for cliarity, for the use generally of Brahmans or a 
particular Brahinan or his family, and the idea attached to such a gift is » 
charit'able use coupled with spiritual benefit to the donor. An image , is 
supposed to be necessary lor worship, as the conception by man. of a deity 
without a- physical representation is psj^choiogicalh’ impossible. 

The correctness o! the decision .in Upendra Lai Boral v. Hem> Ghmtdra 
Boral (1), wliich has been follow'ed in some of the later cases, has been ques- 
tioned before us. There is also a want of harmony in the reported eases 
as to the application of the principle on which a gift to an unborn has been 
declared to be invalid. I have also grave doubts as to the- correctness of the 
proposition of Hindu law,’’ laid down in Upendra Lai Boral v. Hem Ohundm 
Boral (1) and follo\red in the later eases. I, therefore, refer tli© following 
questions, for decision by a Full Bench :■ — 

ii) Does til©' principle of Hindu law, which invalidates a gift other than 
to a sentient being capable of accepting it, apply to a bequest ,to 
trustees for the establishment of an image and the w’orship of a 
Hindu deity after the testator’s death and make such a bequest 
void ? 

(U) Whether the eases of Upendra Lai Boral v. Hem Chmidru Boral (1), 
Piojomoyee Dasseev. Troylukho MoMney Dassee (2) and Noge'ndra^ 
Nandini Dassi v. Benoy Krishna Deh (S) have been correctly 
decided, so far as they lay down the proposition that a gift to a 
Hindu deity, whose image is to be established and consecrated iH' 
.future, is void ? 

Bell J. I.coneur in the statement of the'-'acts of the present case made 
by I^Ir, Justice Mltra, and I agree with him that the question of law’’ set out 
by Mm should be referred to a Full Bench for decision. 

; .' (1)' P897) T.H., B. 25,Calo.,4^^^^^ (2) (1901) 1. L. R. 29 Ca!0« 260; /. 

;':(3).(1902) L L B;30 Oak. 521. ; 
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lOOS- Mr. H. D. Bose (with him Babu MannmiJimialh Muhherji 

Bhotati md Bobu Ramahmia Bhatiacharya), for the appellants. Tlie 
testator himself contemplated that the worship was to be 
TiRTHA to a Thahir after establishment. It was not done in his 

.Bam Lal lifetime. 

Maitba. , [Jibkiks C.J. Attorney-General v. Pearson (1), an Englisii 
case, is very milch similar to this.] 

But it is held in this country in SihcJiund&!* MnlUch. y* 
Treepoorah Soondry Dossee (2) that a gift to Kalee or Durga 
without any higraha is bad, 

[Jekkins C.J. The decision is vague, and I doubt whether 
that case would be accepted as a correct exposition of law.] 

A gift to a r/iuter is not necessarily a gift for charity, nor is 
a gift for the worship of a deity so. 

[Jebkhsts C.J. Every gift for religious purpose is a gift for 
charity.] 

But the gift is only to the image. 

[Jenkins C.J. But to succeed you must establish : (i) 
that gift for worship is bad ; (ii) that gift to an image is so con- 
nected with worship that they cannot be separated, the one 
from the other, and is therefore also bad.] 

According to Hindu ideas, you cannot worship a deity 
except in the form of an image. In this case the dedication of 
the surplus income to Kalee is so connected with the establish- 
ment of the image that you cannot give effect to the gift 
without the establishment and consecration of the image. The 
image is in the eye of law a juristic person, and not the deity : 
Doorga ProsJiad Pass v. Sheo Proshad Pandah (3) and Vidya- 
ptirna TiftJia Swami v. VidyanidM Tirtha 8wami 
case of Upendra Lai Boral v. Hem Chundra Boral (5) is on all 
fours with this case and should be followed. 

Babu Golap Chaud/ra Saricar (with him Bobu MaMnimohan 
OTmlcravarti moA Bahu SMb Chandra Palit), for the respond- 
ents." It is" only in the ■ ideal sense that property vests 'in: 

(1) (1817) 3 Mer. 353. "■ (3) (1880) 7 C.|L. ,R. 27,8. : 

(2) (1842) 1 Fulton 98, (4) (1904) I. L. R, 27 Mad. 435, 

(5) (1897)1. L. R. 25 Cale. 405. 
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Ihedeitj: Skibtammree Debm v, Ilothaomfmth Admr jo 
Fro6iiH^m Kamurl DSya v, (Map Ghmul Baboo (2) and Bhupa^i 
Jagadindm Xatb May ¥. Hemmita Kimiari Dehi (3). The pro- SMBm* 
pert-y is , practically held by the trustee. A deity ' or imagt^ , ^ 

cannot have the right of ownership: see Maixu, Chapter XI^ Ram^-Lm: 
V. 26:, and Medhatithfs Commentary on it. Xo Hindu 
professes to give to C4od. He only dedicates to the worship of 
God: see Raghunandan^s ^ ’ quoted in Sarkar'^s 

Hhidu law, 3rd Edition, page 420. ■ The image is only the 
means of worship. The testator distinguishes betxveen Kalee 
and image of Kalee, There is no gift to tlie God or the image. 

Then the question is who is to accept the gift ^ Does the 
consecrated image or the deity accept the gift ^ No, the 
idea is repugnant to the Hindu mind that a God enjoys a pro- 
perty, Gods are not benefited by dedication. Secular benefit 
ivS derived, by learned Brahmans ; the donor enjoys spiritual 
benefit. Tim law against perpetuity does not apply to gifts 
for religious and charitable purposes: see Act IV of 1882, 
section 17. On principle there cannot be any difference 
bet wwi period i(j worships (e,y., Diirga Tuja, etc.) and perma- 
iient iikeha. All such gifts are valid : Bandonoo JluUick v. 

Ram Go pal MtiUick (4), Adiidosh l)ult v. Doorga Chum Chaiter- 
jee{o}AMcool Nath Gnha x. Issur Lochtui Roy (G), Bhuggohutty 
Prosomo Se)b v. Gooroo Prosouno Btti (7), the same case on 
appeal in Bissesimr Frasanna Sm v. BhagabaU Prasamia 
Seth (8), Rojomoyee Dassee v. Troyluhho Mohiney Dassee (9) 
which is not quite in my favour, Parhati Bibee v. Sam Barun 
Upadhya (10) and Prafulla Glmnder MulUch v, Jogemlra Nath 
Sreenumy (ll). The question in this appeal was not exactly 
raised in most of the cases cited. 


(1) (1869) n Moo, L A, 270; (0) (1879) L L. K. 5 Calf. 438, 442 

VS W. R. P. e. 18. (0) (1886) I. L. B. 14 Calc. 222, 223. 

(2) ' (1875) 14 B. L. B-. 450,; (7) (1807)1. -B. B: 2o Calc, 112,124, ' 

23 W. R, 253 ; 1, K. 2 1. A. 145. (8) (1906) 3 C, L. 1. 600, 613. 

{S) (1004) I, L* K, 32 Calf. 129 ; (9) (1901) I. L. B. 29 Calc. 260, 275. 

31 L A.,203, ( 10 ) (1904) I. L. B. 31CMi%;S95va9S,'' 

(4)qm9) I Kmpp. 245.,. ,899., : 

(11) (1905.) 9 0. W* K, 528, 534, 
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" ; [Jbhkiks C.J. Tliat' a gift ior^ relgioBS, piKposes Ts . bad 
cannot be conteEded. The only "question folowiiig the case of 
RmcJmrdm (1) would be about uncertainty.] 

Mumhar GamsJi Tambehar y. Lahhmimm Govindram ( 2 ) 
is in my favour : see also Doorga ProsJmd Dass v. Sheo PfosJmd 
Pandah (3), 

An endowment caimot lapse for image being broken : see 
Sarkar’s Hindu law, 3rd Edition, page 422, Medhatithi re- 
ferred to in Mtakshara, Chapter I, para. 7, section 17, and 
Hayasifslmpwmharatm^ In Upmulra Lai Boral v. Hem 
GJmmlra Boral (4) it was held for the first time that a provision 
for reconsecration of broken image caimot be validly made. 
Consecration of imago is not its birth. The deity is always 
in existence. In Nogendra-Nandini Dassi v. Benoy Krishm 
D(d} (5) it was contended successfully that such a gift would 
be void. The case of Upendm Lai Boral (4) is directly opposed 
to it. God can neither be a donee nor a beneficiary. 

Mr, H, D. Bose^ in reply. Consecration is i.e., 

giving life. It is capable of accepting a gift only on conse- 
cration. God comes and resides in that image. Jagadindnt 
Nath Boy v. Henumta Kwmri Dehi (6) is distinguishable. 
The dedication was incomplete in that case and the beneficiary 
got the legal estate. In aU cases, except that of Qohool Nath. 
Giiha (7), the dedications were to existing Tlmhm, 

Cur, adv, vuU, 


O.J, The' questions referred for our determina- 
tion are:— 

(i) Does the principle of Hindu law, which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator's death and 
make such a bequest void I 

(!) (1899) I, L. R. 23 Bom, 725'; ' (4) (1897)1. L. R. 25'Caie. 405.' 

L. R. 26 I. A. . 71. ■ (5) (1902) L L. R. 80 Calc. 521. ; ■ 

(2) (1887) I. L. R. 12'Bora. 247. (6) (1904) L L. R. 82 Calc. 129 ; 

■ , '(S) (1880) 7 C, L. R. 278. , ■ L, R. 31 1. A. 208. 

(7) (I88G) I. L, R. 14 Calc, 222. 
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(ii) IVTietlier tlie cases of Upenim LulBoralr, Hem Chmuhxt 
Boral (1)3 Rojomoyee Dassee t. TroylukJio MoJmiey Dassee {2} 
and Xogend,ra-Nanimi Dassi y. Bemy Krishna I)eb ( 3 ) ImYe 
heeii correctly, decided ^ so far as they lay doYn.tlie proposition 
that . a gift to a Hindu deity, whose image is to be established 
and consecrated in future, is void '? 

, ' The disposition n^hicli has led to this reference is contained 
ill the will of Umesh Chandra Lahhi, and is in these terms : — 
'\ {Ka) iill iny properties shah be placed in the hands of 
Babu Earn Lai Maitra, son of late Earn Chandra Blaitra of Hari- 
jMT, and the grandsons of my father-in-law, Sriman Kali 
.Prasamia Maitra, Sriman Chandra Maitra, Sriman Pratap 
Chandra Maitra, Sriman Abhay GoYinda Maitra, etc., as triist.ees. 
They shall according to the provisions made in para. 4 
pay to the persons mentioned in that para., their monthly 
allowances, as fixed by me : and shall defray the expenses for the 
performance of rites for the spiritual w^eKare of my mother, 
full sister and cousin (father’s sister’s daughter) : and shall pay 
to my gurudev Srijukta Hari Hath Bhattacharya of village 
Purbasthali in the district of Burdwan Es. 10 as harsJiik 
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and to my puroMt Srijukta Srish Chandra Chakrabartj* of 
SaUceali Es, ,5 as harsliik^ and after defrajdng the expenses 
for. the sM)a and worsMp, during my turn of the ancestral 
ipmli highmlm^ Iswar Gopal Dev Thakiir, Saligrain 'Narain 
and Iswm' Maliadev Tlmhwr, they shall spend the surplus 
income which may be left in the slieha and ivorship of Kalee 
after the name of my mother, i.e., in the name of Isvnr 
Anandamoyee Kalee. The image of the deity shall be estab- 
lished and consecrated at my dwelling-house or at Kashee^ and 
in: case any of the persons mentioned in para. 4 dies, then the 
allowance which I have fixed for him or her, during Ms or her 
lifetime, shall, after his or her death, be spent for the wnrsliip 
of the said Iswar Anandamoyee Kalee. 

{Kim) If the said Ram Lai Maitra or any of the gimid- 
•stms'vof my iather-iB,-law dies, his heirs shaU he appointed in 


(l) (.1897) I. L. R.t>5,Ca.k. 405.' . (2),,{190I) 1'. L. R. 2aGale.'200. 

(19G2)i.x. R;.30CMc.:62i..' 'y 
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Ms place, in order of seniority and act aceordiiig to the pro- 
visions- made in para, (fo) and hold the estate as trustees. If , 
any of those heirs be a minor, then Ms lawful guardian shall 
hold the estate durmg his mmority, and when he mil have 
attained his majority then the estate shall pass into Ms hands 
as a trustee.’’ 

The win then goes on to provide that if for any reason the 
image of Iswar Kalee .Debee is not established and if the income 
of the testator’s properties isnot used for her 67^e6a and worship, 
then the testator’s gurudev and Ms sons, grandsons, etc., in 
succession should get Ms Rangpur properties and possess the 
same in absolute right from generation to generation 

The facts as found by the referring Bench are briefly these : 
Umesh Chanda LaMri died on the 28th June 1890, and in the 
events which have happened Hem Chandra Lahiii became and 
now is his lieir-atJaw. It was not until 1894 either in the 
month of October or November, that the executors for the first 
time established and consecrated an image of the Kalee. The 
image so established was in the first instance of earth, but m 
1899 it was replaced by one of stone and a temple was built 
for its location. Tlie w'orsMp has ever since been duly (tarried 
on as provided, in tlie will. All we have to consider is whether 
the fact that the image was established and consecrated for 
the fii’st time after the testator’s death invalidates the provi™ 
sion in the wuU. 

It is necessary to observe the precise character of this 
provision. It does not purport to be a simple gift of property 
to an image to be consecrated as was to some extent the basis 
of the appellant’s argixment before us ; but the testator directed 
all Ms property to be placed in the hands of persons named 
by Mm and subject to certain payments these persons wore 
directed to spend the surplus income which inight be loft in the 
>^heba and worship of Kalee after establishing the image of thci 
Kalee after the name of the testator’s mother. Now tMs mani- 
festly was a disposition for religiouS' purposes' and such disposi- 
tions are favoured by Hindu law'. Thus it is 'said by Katya- 
yana : a gift be promised by a person whether in health 
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or .sickness for a religions pra-pose. and he dies without making 
it, his son should be compelled to make it : Of this there is nn 
doubt ” (see Mandlik’s Hindu law, page 124). Again in the 
Chapter of the Mitakshara which deals with gifts it is said 
“ whatever has been promised to any body for religioits pur- 
poses should be given to him without fail ” : see Mtakshara, 
Vyavahara Adhyay, Part III, Chapter IV, section 14 (trans- 
lated by the late Girish Chandra Tarkalankar). “Property,” 
it is said, “thus given by a man or appropriated (by him) to 
religious uses camiot be set aside by his son and the rest. The 
giver is competent to take care of the wealth or property 
endowed for religious purposes. He can no longer resume it, 
because Dharma is the then master or owner of such property. 
Let the oumer himself or his representative, 0 Goddess ! 
appropriate to pious purposes the corpus of a property or its 
income according as it may have been resolved ” : Mahanirvana 
Tantra, section 12, vv. 92 — 94. Other texts might be cited in 
support of tliis view, but it is unnecessary to elaborate this point. 

And it is not in the texts alone that sanction is to be found 
for the view that dispositions for religious or charitable purposes 
are favoured ; the leaning of the Courts too is in the same direc- 
tion. Thus in the Mayor oj Lyons v. E. I. Co. (1), it was said 
“ Their Lordships are well aware that in pursuing this course 
they are sanctioning a proceeding for which there is no exact and 
complete precedent in the administration of charitable funds in 
this country ; but in one respect there is sufficient authority, 
viz., as far as regards a postponement of distributions and the 
not declaring the gift void on account of any present difficulty 
in giving it effect : the case of A.-G. v. Bishop of Chester (2) 
furnishes a direct authority for not declaring a legacy void, 
because it was for an object which could not at the time be accom- 
plished and for retaiiring the fimd in Court until it should be 
possible to apply it.” 

How, had the dhection in the testator’s will simply been that 
the surplus income should be spent “ in the sheha and worship 

(1) (1836) 1 Moo. I, .4. 175. (2) (1785) 1 Bro. Ch. 444 ; 

28 E. E. 1229. 
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of Kalee,’®'-' it . would, I. tHuk, clearly Imve been good, for the 
purpose would have been religious and the direction would not 
have been bad for uncertainty. 

On the question of uncertainty we may look for assistance 
to the English decisions [Eanchordas Vmiimvandas.Y: Parmti 
Bai {!)], and in England it has been held that gifts ® ' for the wor- 
ship of God or '^‘to be employed in the service of my Lord 
and Master ” are good : [A. G, v. Pearson (2), Powerscourt y. 
Potverscomt (3), and Be Darling (4). Then does it invalidate ^ 
the disposition that the discretion is for the spending of the 
surplus income in the sheha and worship of the Kalee after 
establishing the image of the Kalee after the name of my 
mother? ” I think not: the pious purpose is still the legatee, 
the establishment of the image is merely the mode in which the 
pious purpose is to be effected : see Mills v. Farmer (5). And 
the decision in Bamionoo Mullich v. Bam Gopatd MuUich (6) 
shows that the pious purpose does not fail merely because the 
testator directs as a means of carrying it into effect, that some- 
thing should be done after his death : [see too Mayor of Lyons 
V. E. L Co, (7) and Parmanandas Jivandas v. Vinayek Bao 
Wassiideo (8)]. But then it is urged that the decision in Upendra 
Lai Boral v. Hem Chundra Boral (9) is against the validity of 
the disposition now under consideration. There, apparently, 
power was given by a testator to his mfe to establish the service 
of an idol and by making a will in favour of it to manage tJie 
properties, construct a temple and perform the sJieba, 

In relation to those dispositions it was said, “ if there was 
a gift to the idol it was bad because there was no idol in 
existence at the time of his death.” In the first place, it is 
t his decision thao has principally led to the present reference, so 
that it cannot be regarded as in itself an authority binding on 
us. Next it is to be noticed that the learned Judges did not 
. consider the aspect of the case wkich I have been discussing, 


(1) (1899) I. L. B. 23 Bom. 725 ; 

L. R. 26 1, A. 71. 

(2) (1817) 3Mer. 353. 

(3) (1824) I Mol. 616. 

(4) . .11896] I Gli.; 50. 


(5) (1815) 19 Ves. Jun. 482;48a 

(6) (1829) 1 Knapp. 245. 

(7) (1836) i Moo. I. A. 176. 

(8) (1878) i; L. B. 7 Bom.J2. 

(9) (1897) iSls. R. 25 Gala 405. 
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.but treated tile disposition with which they were eoneeriied, 
.as though it were a simple gift to a non-existent idol. . 

' I have shown that the disposition with which we have to 
deal ill this case is something different from that. 

But apart from that I think we should not regard tlie deci- 
sion: .ill Upendm Lai BoraLs case (1) as affording any sufficient 
reason for Iioldiiig . the chrection now under consideration as 
invalicl. : 

That' decision purports to rest on the authority of Bai 
Motwafm v. Bai MoimiJjai (2) vhere their Lordships after refer- 
ring to the Tagore case (3) say, Two rules applicable to the will 
now under consideration are laid down in the judgment of the 
Committee ’’ : one is ‘‘ that a person capable of taking under a 
will must be such a pei’soii as would take a gift inter vivos, and 
therefore must either in fact or in contemplation of law be in 

existence at the death of the testator,” page 70 

And it is said (page 69) : “ The analogous law in this case is to 
be found in that applicable to gifts, and even if vdUs were not 
universally to be regarded in all respects as gifts to take effect 
from death they are generally so to be regarded as to the pro- 
perty which they can transfer and the person to whom it can 
be transferred.” 

.Ufow, turning to the Tagore case (3), we find that the rule 
against a gift to a person not in existence and capable of 
taking from the donor at the time when the gift is to take 
effect, rests on the principle expressed in Dayabhaga, Chapter 
l,:ver. 21, by the phrase, '‘relinquishment in favour of the 
donee who is a sentient person.” 

This passage in the Dayabhaga is used to illustrate the pro- 
position that the “right of one may consistently arise from 
the act of another,” and it is there pointed out in proof of this 
that in the case of donation the donee’s right to the thing arises 
from the act of the giver ; namely, from his relinquishment m 
favour ■ of the donee who is a sentient person. 
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Tho Privy Coimeil evidently considered tlie later of these 
two cases was governed by the earlier, notwithstanding that to 
the one the Mitakshara and to the other the Dayabhaga applied, 
and that in relation to the question involved in the text cited 
the contentions of the two schools are not in complete harmony. 
So it is immaterial that the referring Bench does not state which 
sohoolof law appUes in the circumstances of this case. It is, no 
doubt, true that an idol has been frequently described as a jurP 
dical person and even as owning property iShibessoiiree Dehia^s 
case (1)], but it has since been explained that it is only in an 
ideal sense property can be said to belong to an idol : [Prasunno 
Kumm Debia^s case {2) and Jagaiinim Nath Boy^s case (3)], 
Whether this ideal sense means more than that the dedication 
to a deity is a compendious expression of the pious purposes 
for which the dedication is designed, may be a question. 

In favour of this view we have the doctrine of Medhatithi 
cited to us in the course of the argument that the primary 
meaning of property and ownership is not applicable to God, 
and the train of reasoning that is suggested by the teaching of 
the Aditya Parana that the Gods cease to reside in images which 
are mutilated , broken, burnt , and so forth. (Saraswati’s Hindu 
Law of Endowment, page 129). 

But whatever may be the true view on this obscure and 
complex question, this at least seems clear that the rule 
which requires relinquishment should be to a sentient person 
does not forbid the gift of property to trustees for a religious 
purpose, though that purpose cannot in strictness be called a 
sentient person : [Ra^ntonoo MullicUs case (4)]. It would seem 
that the rule propounded by Jimutavahana had regard rather 
to the general proposition for which he was contending, i.e., 
that the act of the giver is the cause of property, than to its 
application to particular objects of benevolence. The fiction 
that an idol is a person capable of holding property must be 
kept within its proper limihs, and were we to accede to the 


(1) (1869) 13 M. 1 A. 170, 

(2) (1875) 14B. L. R. 450; 

L R. 21, A. 145, 152. 


(3) (1904) 1 L R. 32 Calc. 129; 
■ L. R. 31 1. A. 209. 

(4) (1829) I ■Knapp. 245. 
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argument that has Ijeen adTaiiced before us, we should be allow- 
ing fiction to hB' built on fiction to the hinderance and not for 
the furtherance of justice. 

In mj opinion j therefore j the reference should be answered 
by saying that the principle expressed by the phrase relinquish- . 
meat in favour of the donee who is a sentient person/’ does not 
apply to the direction contained in the testator’s will that the 
persons indicated by him shall spend the surplus income in the' 
sMha and worship of Kalee after establishing the image of the 
Kalee after the name of the testator’s mother * and that if and so 
far as the oases cited in the reference conflict with this view they 
have not been correctly decided. 

Stephen J. In this case I have had the advantage of ■ 
reading the judgments of my colleagues before writing my 
own. agree with their conclusions and concur in their 
reasons and have in fact nothing to add to what they have said. 
But by reason of the importance of the easel wish to explain 
briefly how the matter presents itself to me, relying on my 
brothers Mookerjee and Cliatterjee for the -contents of Hindu 
texts, which are of prime importance in the decision of the 
question before us. 

There is no doubt, in the first place, that dedication by a 
Hindu of property to a deity is not only kwdul, but commend- 
able in a high decree. But the question arises w-hat is the 
legal effect of such a dedication. A gift consists of two parts, 
abandonment of rights over the subject-matter of the gift by 
the donor, and acceptance of those rights by the donee. In a 
dedication to a deity, the abandonment by the donor takes 
place according to the ordinary law, but there can be no 
acceptance by the deity. Why this should be so may be a 
matter that we need not enquire into ; but the fact appears to 
me to be explained by two seK-evident propositions, namely, 
that it is a contradiction in terms, to talk of the Creator 
accepting anything, in the legal sense of the word, from a 
creature, and that it is inconceivable that laws which were 
made for, if not by, men should be applicable to a deity* 
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But though a dedication to a deity does not constitute, a gift , it 
has a legaieffect. ■ ■ The intention of the donor is that the subject”' 
matter of the gift shall be used for doing honour to the deity by 
worship and for conferring benefit on the worshippers and the 
ministers of the deity who conduct it . This worship is properly 
and, I understand, necessarily carried out by having recourse 
tO; an image or other physical object ; but the image is nothing; 
till inspired by the deity. It is the duty of the Sovereign to 
see that the purposes of the dedication are carried out. 

On, and consistently with,, this basis of general, principles, 
modern law has arrived at certain conclusions. Of these the 
most important, for present purposes, is that an idol after it has 
been duly constituted is a juridical person in an ideal sense. 
The practical meaning of this somewhat elusive expression is 
that the ministers of an idol have over the property dedicated 
to the idol, which is the same thing as the deity inspiring the 
idol, the same rights that they would ■ have if they were 
trustees for his benefit, or if he was an infant and they managers' 
on his behalf, being at the same time liable to corresponding, 
duties legally enforceable. This seems to me to show that 
such a dedication as the present is a devise for a religious pur- ' 
pose, such as, on the authorities referred to by my learned ■ 
brothers, would he recognised as. valid by English law, and 
not considered as bad for uncertainty. 

The above considerations leave no room in the case of a 
dedication to a deity for the application of thO' rule as to,, the 
. invalidity of gifts other than , to sentient being , laid down in 
, ,the, ra^ore'.ca^e '(I), and it follows that the present' case and 
the subsequent .-cases quoted, in the .reference before us must 
be hekl to have been OTongly decided. 


,, Mookbrjeb, J. , The two 'questions of law which have, been, 
referred for decision by the Full Bench have been formulated 
inutile order of reference in the following, terms ' 

{i) Does the principle of' Hindu, law, which invalidates , a 
gift other than to a sentient being, capable of ,accepting it,: 


( 1 ) ( 1872 ) 9 B. L. E. S 7 L 
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apply' to becpests to trustees for the establisliiiieiit of an' im- 
age 'and .the worsMp .of ,a' Hindu deity after the testator’s 
death, and make such a bequest void ? 

{ii) "RTiether - the cases of Vpendra Lai Boml v. Hem Chun- 
.dm Boml (1), Bojomoyee Dassee v. TroyluMio MoMney Basset 
(2) and N^ogendra-Nandini Dassi v. Benoy Krishna I) eh (3) have 
been correctly decided, so far as they laj^ dovm the proposition 
that a gift to a Hindu deity, whose image is to be established 
and consecrated in future, is void ? 

The will of the testator, upon the- construction of which 
these cpiestions have arisen for consideration, directed that, 
in the event of the failure of a son or adopted son to the testa- 
tor, after provision made for certain bequests, the executors' 
were “to spend the surplus income wdiich may be left, in the 
sheba md worship of Kalee , after establishing the image of Kalee 
after the name of my mother, Le., in the name of Isuxir Ananda- 
mayee Kalee ; the image of the deity shall be established and 
consecrated at iny d^velliiig-hoiise or at Kasee.” 

The plaintiffs commenced the present action for construc- 
tion of the will and for a declaration that the trust for the 
establishment and consecration of the image of the Goddess 
Kalee and her worship was void, inasmuch as the deity had not 
been established hi the lifetime of the testator. 

We have been invited by the learned counsel for the ap- 
pellants to answer the questions stated in the order of reference 
in the affirmative. It has been argued upon the authority of 
the decisions of the Judicial Committee in the cases of Tagore 
YhTagore {41) and Bai Motivahii v. Bai Mamuhai (5), that a 
person, capable of takmg under a wiU must be such a person 
:,as, 'can take a gift inter vivos, and, therefore, must either in 
fact or in contemplation of law be in existence at the time of 
death of the testator. It has been assumed that this rule is 
. applicable to a bequest to trustees for the establishment of a 
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(4) (1872) 9 B. L.B.S77 ; 
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(5) (1897) I L. E. 21 Bom. 709 ; 

L. R. 24 I. A. 93. 


(1) (1897) L.'L. R. 25 Calc. 405. 

(2) (1901) I. L B. 29' Calc. 260. 

(3) ,(1902) L ,L. .B. 30 Calc. 521. 
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Hin du deity, and the inference lias been drawn that the mani- 
festation of the deity in the form of an image nuist be in exist- 
ence at the time of the death of the testator. As reliance has 
been placed upon two decisions of the Judicial Committee, 
which, in so far as they decide any questions of law, are binding 
upon this Court, it is essential to examine closely the decisions 
themselves, and to determine whether they are really appli- 
cable to the matter now under discussion. In this connec- 
tion, it is useful to bear in mind the well known observation of 
Lord Halsbury in Quinn v. Leathern (1), that a case is only an 
authority for what it actully decides, and cannot bo quoted 
for a proposition that may seem to follow logically from it. 

Ill the case of Tagore v. Tagore (2) the question which arose 
for consideration was as to the validity of testamentary 
bequests and gifts inter vivos in favour of human beings. 
With reference to this subject, their Lordships of the Judicial 
Committee observed that the legal power of transfer under the 
Bengal School of Hindu law applies to all persons in existence 
and capable of taking from the donor at the time when the 
gift is to take effect, so as to fall within the principle expressed 
in the Dayabhaga, Chapter I, para. 21, by the phrase relin- 
quishment in favour of the donee who is a sentient person.’’ 
They then went on to add that, by a rule generally adopted in 
jurisprudence, this class will include children in embryo, who 
afterwards might come into separate existence, and also by 
legal fiction, an adopted son, who, in contemplation of law, is 
begotten by the father who adopts him, or for and on behalf 
of whom he is adopted ; apart from this exceptional case -which 
serves to prove the rule, the law was plain that the donee must 
be a person in existence capable at the time when the gift takes 
effect. ' It is not necessary for my purpose to investigate the . 
precise scope of the passage of the Dayabhaga upon which re- 
liance has been placed in support of the proposition that a gift 
to be valid must be in favour of a sentient person in existence 


( 2 ) ( 1872 ), 9 B.L.R. 377 .; 


'*i 


(1) [1901] App. Cas. 495, 506. 
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and capable of taldiig from, tlie donor at the time wlien 'tlie'gift 
is to take effect. ■ I sliall assume this wa-s the %dew adopted by 
Jiciiitavaliaiia. :The question, ho^^wer. necessarily arises 
whether this doctrine is applicable to the case of bequests for 
the establishment of ima-ges of the deity and for their worship. 
■To ";, secure an answer in the affirmative to this cinestion, it is 
.argued that, by a fiction of law, an idol is a juridical person, 
and ill support of this view reliance is placed upon the cases of 
SMbessotme Dehia v. MotJiooranutJi Acharyo (1) and Prosumto 
Kimiari Dehia v. Gola^) CJiand Bahoo (2). The later decision 
of the Judicial Committee in the ease of Jagadindm Naih Boy 
V. IleniaMa Kumari DeM (3), however, tends to indicate that 
this fiction must be employed cautiously and subject to many 
limitations. We must not, therefore, assume too readily that 
a Hindu deity is a juridical person for all purposes, and stands 
on precisely the same footing, capable of the same rights, and 
subject to the same liabilities, as an ordinary sentient being, 
and w-e must closely examine the scope of the applicability of 
the passage in the Dayabhaga, which is the foundation of the 
argument that a bequest for the establishment of an image of 
a Hindu deity and for its worship is subject to the same rules 
as a bequest in favour of a human bemg. 

The passage in the Dayabhaga, which is supposed to go to 
the root of the matter, is as follows : 


(Bharat Shiromani’s Edition, 1863, page 25.) 

This is translated by Colebrooke as follows : That is 

actually seen in the world, since, in the case of donation, the 
donee’s right to the thing arises from the act of the giver, m,, 
from Ms relinquishment in favour of the donee who is a sen* 
tient person.” (Chapter I, para. 21.) 

In the very next passage Jimutavahana proceeds as 
follows : , 

ft uf m \ (Page 27.) 

(1) {I860) 13 IJoo. L A. 270. 

(2) (1875) U B. L. R. 450; 23 
Vr. R. 253iL, R. 2:L A. 140; 
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' This is translated by Colebrooke ■ as follows,:,. ^'^Gift: 
consists ia the effect of raising another’s property ; and that 
effect would here depend on the donee.” (Chapter I, para. 22.) 

On the first of these passages Rambhadra comments as 
follows : 

By this, ‘ gift is abandonment characterised by the result 
of ovTOorship’ — ^this definition of gift is indicated.” 

Sreenath comments as follows : 

mnm l 

/‘It is said hereby that the definition of donation is aban- 
donment characterised by the result of ownership.” 

Sreekrishna comments on the passage as follows : 

i ^ o!mTTftT^T %mm i 

“ Ab ownership does not arise from every act of abandon- 
ment like the offering of a bull, etc., he (the author) adds ‘in- 
tended for some conscious being.’ The intention must have 
for its object the ownership (of another) and this object is the 
object of the desire of abandonment.” 

On the second passage, Rambhadra comments as follows : 

“ Smce sin arises from the taking of property without any 
owner, which is the object of an abandonment intended for 
another as from the taking of the property of the Gods. The 
passage of Manu ‘ Those who steal the property of the Gods or 
the property of the Brahmans, etc.,’ refers to this subject. 
Otherwise, as theft is already admitted as a case of sin, the 
prohibition of the stealing of a Brahman’s property becomes 
superfluous. Thus, there being no other way to avoid this in- 
consistency, the terms ‘property’ (^) and ‘stealing’ (¥^^; 
must be taken in a figurative or secondary sense.” 

\ It is clear from these passages,, as' well as from other pas- 
sages from Sreenath, Achyutananda, and other commenta- 
tors on the Dayabhaga, that they understood the rule about 
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the acceptance of a^gift as a- necessary conditionior its Yalidity 
as applicable to secular gifts alone. There is no foiiiidatioii 
for the assum|)tion that dedication to the deity or for reUgious 
purposes stands, on the same footing. In fact, as Sreenatli 
points out, .an abandonment in faToiir of the deity is not eooi- 
prehendecl within the term ‘ gift.’ It is obvious from this that 
in the ease of donation, after the omier has parted with his 
rights, and before the sul)jeet-niatter has been accepted, the 
property is in a peculiar position, so that when the term “ pro- 
perty ” is used in relation to what has been dedicated to the 
deity, it has a secondary sense different from what it bears 
idien used in relation to persons. 

Again, Slioolapani in his Sraddhabibeka discusses whether 
a sradh can be called a gift, and in that connection observes 
as follows 

I eq?iTifr^fe?iT^ ifrw m 

(Calcutta Edition, 1892, page 25.) 

Of this passage, the following version vdll give a fairly ac- 
curate idea: ^ ■ 

“jSVacf/#- has not the nature of a donation, as it does not 
generate ownership in the manes, etc., for whom it is intended. 
The absence of ownership of manes, etc., is due to the absence 
of acceptance on tiieir part by the w'ords ‘this is mine.’ In 
donation,’ having for its dative case the Gods like tlie Sun, 
etc., the term ‘ donation ’ has a secondary sense. The objtx^t 
of this figurative use.bemg extension to it of the hiseparable 
■accompaniment of that {gift in its primary sense), viz,, the 
offer' of the sacrificial fee, etc. It has already been remarked 
in' thO' Chapter on the hratis that such usage as devagram, 
Imsiigmm^ etc., are secondary.” 

Upon this passage Sree Krishna comments as foUoW'S : — ^ 

; ! crft' ^4 mn:, 

, “The ..Gods , Indra, etc,.,, being . devoid of consciousness,' 
canEOt ' ..haTe, . owmerskip, in any r)b|ect, Then Ixuv ,„can,.,.the ,' 

' vvv 20 
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iiV'9 QxpviiBsioiidevagram (village of the Gods) be used ? It has been 

Buiri’ATi iTiiuirked in the chapter oil bratis that the sense here is 

. secondary.’^''' 

TiBTHA Sree, Krishna in liis explanation of the ieTm devagram, 

Bam.Lat. makes the following comments: 

^tooivETSJEE Jim xm I 

Moteovetj the expression cannot be used here in its pri- 
mary sense. The relation of one’s ownership being excluded, 
the possessive case afifix in devas (in the term of devagram) 
figuratively moans abandonment for them (the Gods). There- 
fore, the expression is used in the sense of a idllage, irhich 
18 the object of abandonment intended for tlie Gods.’ Tliis is 
the purport.’- ■ 

When \te turn to the Suddliitatwa of llagliunandaii, we 
find the subject of donation discussed. Thus in one passage 
he observes as folloivs : 

1 (Calcutta Edition, 

1891, page 308). 

^'Thus donation is the abandonment of an object produc- 
tive of the ownership of a person to whom it is given as 
prescribed in the shastras.” 

Ill another passage he says again : 

c€iuiTrf i 

;(Page 314.) 

'' Thus, tl^ough the owmership of the donor ceases to exist 
in consequence of abandonment on account of the non-accept- 
ance by the person to whom it is given, it is incomplete and 
consequently it is not regarded as a donation in the Vedas.’’ 

In a third passage Baghunandan makes the following 
remarks : 

Tft I (Page 'SOS.) 

" Thus, if the particular person for whom a gift is intended 
does not accept it, then as the abandonment with all its con- 
ditions is not faffiUed, the owmei\s^ not terminate. Such 
is the Tiew of Ratimkar^ a 
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TMs indicates tJaat in the case of dedication to the deity > 
til© term gift ” or donation has properly no' application at 
a-IL Tliis is also siipportecl by the following observations ot Sree 
Krishna in a passage of his coiiiinentary on the Sradliabibeka : 

^ ^3q«ii?r3f mwifi I .... . 

^ I (Calcutta Edition, 1S92, 

page 16.) 

The following rendering gives a fair idea of the , ;:il)r>T6 
passage : 

Here, in the generation of ownersMp by the abandoiiiiient 
of an object, the pre-existence of acceptance by the person to 
whom the object is given is regarded as an auxiliary case . . 

. , . Therefore, if the particular person for whom a gift is 
intended does not accept it afterwards, then, as donation with 
all its conditions is not accomplished, the ownership of the 
donor does not cease to exist. This is maintained by Ratnakar 
and others.” 

To the same effect is the followmg passage from the 
Mitakshara, in which ATjnaneswara, commenting on WTrse^ 
27 of the Vyavaharadhyay of the Institutes of Yajnavalkya; 
observes : 

^ i qv^Tiiqr^'4 ^ 

1 ^twpc:^ i h\^w\ fe i 

(Bombay Edition, 1813 Saka, page 129.) 

Gift consists in the relinquishment of one’s own right and 
the creation of the right of another, and the creation of - the 
right of another man is completed on that other’s acceptance 
of the gift and not otherwise. Acceptance is made by three 
tilings— mental, verbal or corporeal.” 

' This is also amply borne out by passages from the Bhasya 
of Sft'faraswami on the Purvamimansa. In one passage Savara 
defines the characteristics of a gift as follows : 

(Adhyaya VI, Pada' 1, 
Asiatic Society’s Edition, Volume I, page 742.) 

, , :*®A gift is th©; cessation of the ownership ..of one and the 
generation./of the ownership of .another,” . ■ ■ 
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SaYara in another passage observes as follows : 

^ TOT ^ ^ tTOf^K" 

wwg Ipw^fir, l (Aclliyaya IX, Pada 1, 

Asiatic Society’s Edition, Volume 11, page 145.) 

Devagrani (village of the Gods), Deva-kshetram (land of 
WooK^jEE t-he Gods). These are figurative terms. I^Tiat one is able to 
employ acGording to one’s desire is one’s property . The Gods, 
however, do not employ a village or land according to their 
use. Therefore, no (body) gives (to the Gods). Whatever is 
abandoned vdth reference to the Gods becomes a source of 
prosperity of the servants of the Gods.” 

Savara amplifies tliis view in the passage which follows and 
' which need not be quoted at length for our present purpose, 
and he repeats the same opinion -in Chapter 6, Section I, 
Volume I, page 606, when he speaks of the Gods as 
that is, not capable of possessing wealth, and explains the 
expressions dJiamgram and hastigram as that is, 

as merely figurative terms. See also Adhyaya IX, Pada 1 
(Volume II, page 141 ), where Savara asserts that there can be 
no gift to Gods, as they have not body and are incapable of 
enjoyment. { ^ ^^fcr ) i 

This view is supported by Medliatithi, the oldest and most 
authoritative of the commentators of Manu. Shastri Golap 
Chandra Sarkar on behaK of the respondent relied upon the 
following verse of Manu and the commentary of Medhatithi 
thereupon. (Mandalik’s Edition, page 1354.) 

vwlt 11 tl ' 

That wicked man who misappropriates God-property 
(GJod’s property) and Brahmana-property lives in the next world 
by the leavings of vultures. Manu, XI y 26, 

I 

MeDHATITHi’s CoMMEOTARl^ ^ ^ 

1. The property of persons of the three ^ regenerate’' tribes 
that are in the habit of performing sacrifices is (to be' under* 
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stood by tiie temi). “ God-propeiLy ” (iii tMs text, it is a' com- 
.pomid word iii the original, in which the word God is not. 
inflected) ; and the. property of a' Brahman who is not in the 
habit of performhig sacrifices is ‘‘ Brahman-propeity.*’ 

1 ■ fi'm I \ 

: 2; E.veii in this 'manner this Terse may certainly be ex- 
plained. "TliiS' sloka (verse) becomes (then) a laudatory one. 

3. For the property of persons habitually performing 
sacrifices (explained by ns as the imj)ort of the term “ God’s 
]>roperty ’’) is not (the meaning) derived from the primary 
meaning of the words (composing the term, namely, God and 
property) like (the meaning of) the term stealing and the like 
(but a figurative meaning). 

« I ^cfrs^^ m 

4. Hence (the term) is explained in another manner (thus) — 
Property that is set apart or relinquished for the purpose of 
performance of sacrifies and the like in honour of Gods is (to 
be taken as intended by the term) “ God’s property ” by reason 
of the impossibility of the application to Gods of the primary 
meaning, namely, the relation of property and owner (a thing 
is property, in relation to a person having proprietary rights 
over it, and a person is owner in relation to a thing over 
which lie can exercise proprietary rights). 

. 5.' For the Gods do not use the property, accor^^ig to plea- 
sure, nor is their found exertion for the protection (of the pro* 
perty) : and property is described to be of that character in 
popular view. 'Accordingly, when by referring or pointing to 
Gods, it is stated — TMs is not mine, tMs is God’s — ^that is 
God’s property — and that property is enjoined (by the Vedas) 
for the Fire“God and- the like in, the Darsa-purnamassa.sacri-: 
fice and the ^©“-(and also enjoined) by The well-known 'prac- 
tice of, 'the learned (n^ by the Vedas, foi Gods worsMpped) in 
.Vhe^Durga sacrifice and the like' secondary means (of .■■'attaining' 
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spiritual benefit, but not primary, inasmuch as theso are not 
enjoined by the Vedas). 

'iOt si=^: ?flt» 

I 

6. It cannot be argued that in popular view (property) re- 
lating to the four-armed or the Mke imago (of Gods) is called 
“God’s property,” and it is proper to put the popular mean- 
ing on words (employed) in the Shastras. 

Tiftcrr eftrail: to®':, ^ ^ i 

7. It would be so if the term “God-property” acquired 
notoriety (in that sense), undivided (into, or without r^er- 
enoe to, its component parts) — God and property ; but by 
reason of the notoriety of the component parts, namely, God’s 
property is God-property, the meaning of the whole (as con- 
sisting of the meanings of the component parts) is preferable. 
Nor is there any evidence for inferring another passage for the 
purpose of supporting the proposed meaning. 

<= I f i 

8. The assumption that the four-armed and the like have 
the status of God in the primary sense, is removed by the very 
use of (the term) image (in para. 6). 

« I if 'U ifiJSiSKWifftf m H3f§ 

9. Nor can it be argued that although there is no God in 
the primary sense, still let such property be God’s property by 
usage. Be it so; but there cannot be the relation and owner. 
The use of the term property (as God’s) may be reconciled in 
the manner, stated (above by us). This is disctiased in the 
second. 

The concluding reference is to the commentary of Medlia- 
tithi himself on the Second Book of the Institutes of Manu, 
where he observes as foHows on verse 189 ; 

i?i5TftisTt§ vsf I '«fi*rerr I 

-Rfirgrffr^ ^ ^ 

?s5i' ifi^' twirf ^H5T«r!-^wrr?i; 

^ irra: (Mandalik’s Edition, page 237.) 



VOt. XXXVII.] calgctta series. 

It stiould be noticed that such expressions as property of 
the Gods, animals of the Gods, thing of the Gods, etc., mean 
animals, etc., supposed to be intended for the Gods. In the 
section on punishment, the term { ) ‘God’ is desired 
to be used in the sense of images only ; otherwise there would 
be an upsetting of the established order. In such texts as 
“ anything good belonging to the Gods, Brahmans and Kings 
should be known, etc., i.e., a thing belonging to the Gods which 
is connected with an imaginary ownership of the images or 
likenesses imagined to be Gods. The Oods have no owmrshif 
of their own, and so the primary sense being inadmissible here, 
the secondary sense alone should be accepted.” 

It is conclusively established from these authorities that 
according to strict Hindu juridical notions there can be no 
gift in favour of the Gods. We are not concerned now with 
the philosophical reason for this position, and it is needless to 
enquire whether it is due to the fact that in the earliest times 
physical objects were deified, and could not, therefore, be very 
well supposed to be capable of acceptance of a gift, or to the 
fact that the deity was conceived as a being to whom a mortal 
could not aspire to make a gift, but could only content 
himself with a dedication of things for acceptance. Durga- 
charyya, however, in his commentary on the following passages 
of the Nirukta, seems inclined to adopt the view that as the 
Gods were originally physical objects deified, they could not 
very weU be regarded as sentient beings capable of acceptance 
of gifts in the strict sense of the terms. 

’srawK nsnfk- 

I " (: KUia) 

V qnqt -sfteiTftK 

( qrfiifu: l “■qfisg fqqq qfeqei’’ i 

“qqq?!; qm =5^1 ijfbqqxqfq g 

q?qqnfn qng 'ftqq 

vi: ^ '%n^ (sisiwi^) 

ftyqr vfrff qrfBttq ’t?! qg w 
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^Sfni 3 .) 1 

, The following version will give a fah'ly accurate idea of the.' 
passage which deals with the subject of the anthroponiorphic 
and physical conception of the Gods : — 

One conception of the shapes of the Gods is that {they 
are) lil^e huro.an beings, inasmuch as the praises (of the Gods) 
speak of them like conscious beings. aSo also are their designa- 
tions. They are praised with man-like limbs. Ab in Rigveda, 
4, 7, 31, 3: 'Oh Indra ! Thou art bulky in thy graceful 
arms.’ Rigveda, 3, 2, 1, 5 : 'Oh Maghaban As thou joinest 
together the two worlds (earth and heaven) large as thy fist.’ 
(They are praised also) as possessed of things used by men. 
Rigveda, 2, 6, 21, 4: 'Gome Indra! with a pair of horses.’ 
Rigveda, 3, 3, 19, 6: Mn thy house is an auspicious wife 
[Sachi] ; they are praised also with acts of human bemgs.’ 
Rigveda, 8, 6,21,8: ' Eat, Oh India ! and dihik of (these) lying 
before.’ Rigveda, 1, 1, 20, 9 : 'Oh Indra ! having ears, hearing 
all around, Msten to our mvocation quickly.’ The other (con- 
ception of the shapes of the Gods) is found to be that (the 
Gods) are not hke human beings, as the fire, the air, the sun, 
the earth, the moon. The hymns represent them like conscious 
beings, and for this reason even unconscious objects are so 
praised, such as dice and things like these down to plant>s that 
yield only a single harvest. Thus, they are praised as if 
possessed of limbs like human beings. So it is even with un- 
conscious things. Rigveda, 8, 4, 29,2; 'These stones used 
for pressing ont {sofna juice) with their green mouths are crying 
after (the Gods).’ As this is a jjraise of the stones, so is the 
following a praise by comiecting with things that are , used by 
human beings, Rigveda, 8, 3, 7, 4 ; ' Sindhu river Jo.med' a 
comfortable chariot furnished with horses.’ As this is a praise 
, of the river, so is the (following) nothing but a praise of stones 
by. attributing actions like those of human beings. Rigveda, 
8, 4, 29, 2 : ' ' Let the stones eat clarifieci butter fit for,, eating 
before the invoker of the Gods (Agni).’ ” 
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Tlie same 'Yiew' is supported by Rigveda, 1, 11, I,, and 
Atliarvaveda, Book XX, Hymn -26, 4 and 5. It is not neces- 
sary, ' however, to, pursue this line of investigation further. 
We start with the position that in the case of deities there can- 
not be any acceptance and, therefore, necessarily, any gift. 
If, therefore, ,a dedication is made in favour of the deity, what 
■ is the position , ? The owner is divested of his rights . The deity 
cannot accept. In whom does the property vest ? The answer 
is that the King is the custodian of aU such property. This is 
sufficiently indicated by the following passages : Vijnaneswar 
intheMitakshara{Vyavahara Adhaya, verse 186) lays it down 
that one of the duties of the King is the protection of the 
Devagriha, and Aparaditya and Mitramisra in their commenta- 
ries on the same subject lay down the rule in the same manner. 
In the Sukraneeti, Chapter IV, verse 19, stress is laid upon this 
as one of the primary duties of Kings. The true Hindu con- 
ception of dedication for the establishment of the image of the 
deity and for the mamtenaiice thereof is that the owner divests 
himself of all rights in the property ; the King, as the ultimate 
protector of the State, undertakes the supervision of all 
endowments. There is no acceptance on the part of the deity, 
but from the dedication, religious merit and spiritual benefit 
accrue to the founder and material benefit accrues to the person 
in charge ^of the worship and to the creatures of God. 

It may further be observed that it is indisputable that the 
Hindu law encourages dedication of property for religious 
purposes. It is sufficient to refer to the following passage from 
Katyayana : 

which is rendered by MandaHk as follows (page 124, Edition 
Yajnavalkya) : 

“ If a gift be promised by a person, whether in health or in 
sickness and for a religious- purpose, and he dies vdthout 
making it, his son should be compelled to make it. Of this 
there is no doubt.” 

There can be no question as to the genuineness of the 
passage, because it is quoted with approval in the Mitakshara, 
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Viramitrodoya, ■ Vya.valiaramadhaba, Vyvaliaram,ayiik,lia 5 
Kamalakax’s Vivadatanda-bj- 'Raglxiuiandan^s S'liddliitattwaj, 
Vivadaratnakar, and ' in Jaganiiatii’s Vivadabhaiigariiaba 
translated by Colebrooke. The spirit, if not the letter, of this 
text is entirely inconsistent with the position that a direction 
given by a Hindu that an image of a deity should bo establisli- 
ed, and that his property should be applied for tlie iualnteiuinec; 
of the worship, is inoperative, because the iniage was not 
established by himself. Jagaimath in Book 11, Cliapter lY, 
Section T, verse 3, touches upon this matter, and points out 
that the text of Narada relating to the recovery of objects (»f 
gifts not duly given (Asiatic Society’s Edition 137) has Jio 
application to religious gifts. The conclusion, therefore, is 
irresistible that the doctrine laid down by the Judicial Com- 
mittee in the cases of Tagore v. Tagore (1) and Bai Motivalvu 
V. Bai Mamuhai (2), as to gifts in favour of sentient beings, has 
no application to directions for the dedication of projierty for 
the establishment of images and for the worship thereof. 

It lias been argued lad’oro us that even if it' be a.ssumed that 
the rule ai)Oid acceptance ap|)lies in tl‘e of the deitc as 
in the case of sentient beings, the validity of the testamentary 
disposition may be upheld, inasmuch as the deity is always 
existent, and it is immaterial whether the image is established 
or not. The argument in substance is that, to take a concrete 
example, whether a particular image of Kalee is established or 
not, the Goddess Kalee is ever existent, and a gift for the pur- 
pose of her worship is valid, although at the time of the death 
of the testator there is no image in existence. In support of 
this view reliance has been placed upon the following passage 
quoted by Raghunandan: 

^‘It is for the benefit of the worshippers or devotees that 
there is manifestation in male and female forms of the 
supreme being, which is bodiless, which has no attribute, 

9 B. I. B..377; 18 W. R. {2), .(!807) I. L. R. 2i Bom. 709; 

359 ; L. B. I. A. Sup. Vol. 47. ■ L. E. 24 I. A. 93. 
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■ :':wMcli . consists of . pure 'spirit, and wliicli is witliout a second^ .■ 

.Yarioiis passages' of tlie same import are to be found in . sm:bx'1.j. 
otlier , aiitiiorities, for instance, Haratatwadidheeti and Malianir- tihtha 

Vt 

■vantantra (4, 16), the latter of which quotes a passage from Rabi Lax,' 
Miindamalatantra and gives other texts of, similar import from ' ■ —I''! 


Kularnabtantra and Agastya Sanhita. From this point of 
view also, the position of the appellant may be undoubtedly 
supported ; but it is not necessary to base my opinion upon 
this ground, for it is established beyond the possibility of dis- 
pute that the ordinary conception of a gift is not applicable to 
the case of dedication to the deity. 

Let us now consider the decided cases from the point of 
view of the principles already explained. The cases of Upen- 
(lr% Lai Boml Y . Hem Ghimdra Boral (1), Rojomoyee Dassee v. 
Troyhikho Mohiney Dassee (2) and Nogendra-Nandmi Dassi 
V. Benoy Krishna Deb (3) proceeded on the assumption that 
the rule in the case of Tagore v. Tagore (4) and Bai MoUvalm 
V. Bai Mamiibai (5) is applicable to cases of dedication of pro- 
perty for the establishment of images of deities and for their 
worship. The case of Promotha Nath Roy y, Nagendmbala 
Ghaudhrani {^) rests on the same assumption. The case of 
Doorga Proshad Dass v. Shea Proshad Pandah (7) does not 
directly touch the point, though it appears to have been held 
that an idol cannot be said to have juridical existence, unless 
it has been consecrated b}^ proper ceremonies and so has 
become spiritualised. Nor does the earlier case of Sibokiuider 
MnllickY. TreepooroJi Soondry Dossee {S) verity affect the cfues- 
tion now under consideration. The Court proceeded on the 
ground that it would not recjuire tmstees to carry out trusts for 
religion:; purposes under the will of a Hindu, unless those 
purposes were doff ned. On the other hand the cases of Eamtonoo 

(1) (1897) 1. L R. 25 Caic. 405. (5) (1897) 1. L. R. 21 Bom. 790 ; 

(2) (1901) I. L. R. 29 Calc. 2G0, L. R. 24 I. A. S3. 

(3) (1902) X. L. R. 30 Calc. 521, (0) (1908) 12 C. W. N. SOS 

. (4) (1872) 9 B. L. XL 377 ; .(7) (1880) 7 0. L. R'. 278. 

L. Xt. X. A. Sup. Vul. 47. (8) (1842) Mf on-9S.‘ ' 
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MuUich V, ' RamgopjLul MulUck ( 1); Gohool Nath Gulm v . I ssur 
Lochun Roy ( 2 ), Prafulla Ohunder MuUick r. J Nath 

Sreenmny (3), Ashutosh Dutt v. Doorga Ohum GJmUerjee (4), 
Heyiiangini Dasi v. Nohin GJiand Ghose (S), Parhati Bibee v. Ranh 
Barm Upadhya (6), Jairam Narronji v. Kuverbai (7), Manohar 
r, Keshavram (8), BJmggobuUy Prosonno Sen v. Gooroo Prosonno 
Sen (9)' are all based on the contrary assumption that a trust 
for a religious purpose is not invalid, because the image to be 
established is not in existence at the time of the death of the 
testator, and I may add that tliis latter view undoubtedly 
represents what was regarded as the law from the time of the 
decision of the Judicial Committee in 1829 down to 1897, 
These decisions appear to me to be consistent with the true 
rule of Hindu law as deducible from the authorities I have 
already examined. It is, however, I think, possible to show 
that the view iodicated above not only represents the true rule 
of Hindu law, but is consistent with the rules of English 
law in similar matters. 

Under the English law it is well-settled that a gift for tb.e 
advancement of religion in gvneral terms, as for instance, a 
gift to be employed “ in the ser me of My Lord and Master ” or 
*'for the worship of God” arvvaUd. In support of this pro- 
position^ reference may be made to the decisions in In re 
Darling ( 10) and Attorney General v. Pearson (11). In the former 
of these cases, reference is made to the decision of Lord Manners 
m Powerscourt V. Powerscowrt (12), the decision in which was 
followed in Felan v. Russell (13). In the second case, Lord 
Eldon observed that if lands or money were given in such a 
way as would be legal, notwithstanding the statutes concern- 
ing disposition of charitable uses, for the purposes of building 


(1) (I8‘29) I Kaapp. 2t5. 

(2) (1886) I. L. R. U Calc. 222. 

(3) (1905) 9 0. W. N. 628. 

( 4 ) (1879) I. L. R. 5 Calc. 438; 

L. R. 6 I. A. 182. 

(5) (1882) I. L. R. 8 Calc. 788. 

(6) (1904) I. L. R. 31 Calc. ’895. 

(7) (188S)I. L. R. 9 Bom. 491. 


(8) (1878) I. L. R. 12 Bum. 267n. 

(9) (1897) I. L. R. 25 Caic. 112. 

(10) [1896] 1 Oh. 50. 

(11) (1817) SMer. 3.53, 409; 

17R. R. 100. 

(12) (1824) 1 Molloy 616. 

(13) {1842)4Ir. Eq. Rop. 701, 
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a ' ckOTcli oi" a or otherwise for the maintaiiiing aacl pro- 
pagating 'the worship of God, and if there •were nothing more 
precise in the case, the Court of Chancery would execnte such 
a trast by making a provision for maintaining and propagating 
the established religion of the country. This is in agi’eement 
with the view previously indicated by the Lord Clianceller in 
■MiMs Y, Fanmr (i), namely, that it is quite impossible to 
maintain the proposition that a gift to charity is to be construed 
as a legacy to an ordinary legatee who must be sufficiently 
pointed out and described. The case before us, in which no 
question of indefiniteness can possibly arise, consequently 
occupies a much stronger position. 

It is fui'ther clear that, itnder the English law, a valid gift 
may be made to a charity not in esse at the time, but to come 
into existence at some uncertain time in the future, provided 
there is no gift of the property in the first instance, for the bene- 
fit of any private corporation or person, or perpetuity m a 
prior taker. One of the most recent decisions on the subject 
is that of Wallis v. Solicitor-General for New Zealand (2) which 
was heard on appeal by the Judicial Committee from New 
Zealand. In that case, certain Maori chiefs had in 1848 given 
500 acres of land to the Bishop of New Zealand for a college 
to be erected thereon for the general pimpose of promoting 
religion. Up to 1898, no college had been erected, and it was 
found that the land had in com’se of time become an unsuit- 
able site, while the accumulation of its rent had amounted to a 
considerable sum. It was ruled that there was an express 
gift of land and money for charitable purposes, and that such 
a gift was not invalidated by the fact that the particular 
application directed could not immediately take effect or would 
not of necessity take effect within any defined limit of time and 
might never take effect at all. It was further held that the 
doctrine of cy-prea was applicable. Lord Macnaghten in his 
judgment relied in support of this proposition upon the decision 
of Lord Selborne in Ghamberlayne v, Brockett (3), This, 

(1) (1815) 11) Tes. 482 ; 1 :Mer. 55. (2) [19C3] Api). Cas. 17:;, 

{:>) aS72) L. R. 8 Cb. App. 20G. 
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liowe¥ei% ' is only one., of'; many instances in wliicb the English 
..Courts' have affirmed this doctrine,, and the cases wliere cliarit",. 
a.ble gifts to non-existent corporations or, societies have been.; 
sustained are really numerous. , The, leading case on the subject 
is that of the Downing College reported under tlie name of. 
Aiiovnay General v. Doiming (1) and under the name of Attor- 
ney General v. Boivyer (2). Other cases , in W'.}iicli ' the' same 
rule has been affirmed are those of Attorney General v. Bishop 
of Chester (3), Loscornbe v. Winiririghani (4), Attorney General 
V. Craven (5), Alartin v. Mmighgm (6), Henshair w Atkinson 
(7), In re Clergy Society (8), In re Maguire (9) and Sinneit 
V. Herbert {10), The Supreme Court of the United States has 
on several occasions affirmed the same dccirine after an ela- 
borate review of the English deciBions on the sul)ject. Inglis 
V. Sailors Sn/iig Harbom' (11), Trustees State (12), OuM 
IVasMngton Hospital (13), Russell v. Allen (14) and "Jones v. 
Habersham (15). In the third and fourth of these cases, inaiiy of 
the d.e(.*i.sions in England to wliieh we Jiave i*eferi*ed are iriinutcly 
exauhiied, and the rule is laid dov'ii that a gift for charit'able 
uses is valid, even though it is in favour of a non-existtad cor- 
poration or society. I refer to tliese English arid American 
decisions not as authorities in any way binding upon this Court , 
but solely to illustrate the position that the conclusion at which 
we arrive uj)on a strict interpretation of the texts of Hindu 
law, is consonant with the principles which have been adopted 
indeiiendently in other systems of jurisprudence. We cannot 
overlook the fact that as pointed out in the case of Trikani- 


(1) (1760)2 Anib. 550, 57] ; 

Wiim. 1 ; Dick 414. 

(2) (1798) 3 Ves. J«n. 714; 

(1800)5 Vos. Jim. 300; 

(1803) S Vos. 250. 

(3) (1785) 1 Bro. C. K. 444. 

(4) (1850) 13 Beav. 87 ; 51 E. E. 34. 

(5) (1856) 21 Beav. 392; 

52 E. E. 910. 

(G) (1844) MSirn. 230; 

60 E. E. 340. 


(7) (181b) 3 Madd. 306. 

(8) (1850) 2 Kay A J. 615; ■ 

09E. E. 928. 

(9) (1870) L. E-. 9Eq. 6.32. 

(10) (1872) L. R. 7 I'ii. 23: 

(11) (1830) 3 PetersKO, 114. . . 

(12) (18.52) 14 Howard 274. .. 

(13) ( 1877). 95 U. S. 313. 

(14) (1882) 107 Ik's. 168, ■ . 
.(15) (1882). 107 . Ik S.,19K 
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das DamgdMr Y. Haridas Iforarji (1),. their Lordships of the,. 
Judicial Committee, when called upon to decide an analogous 
question' in. Batwhordas . Vandratmidas v. Parvatibai (2), placed 
considerable reliance upon the decisions of the English Courts 
in similar matters, although in that particular instaiiee there 
is room for doubt whether the actual decision was, in view of 
the texts to which ' attention was invited by Sir Subrahiiianya 
Ayyar in Parthasarathy Pillai v. Tkiruvengada Pillai (3) quite 
in harmony with the true doctrine of Hindu jurisprudence. 

To sum up : 

{i) The view that no valid dedication of property can be 
made by a will to a deity, the image of which is not in existence 
at the time of death of the testator, is based upon a double 
fiction, namely, first, that a Hindu deity is for all purposes a 
juridical person, and secondly, that a dedication to the deity 
has the same characteristics and is subject to the same restric- 
tions as a gift to a human being. The first of these proposi- 
tions is too broadly stated, and the second is inconsistent with 
the first principles of Hindu jurisprudence. 

(b*) The HiJidu law recognises dedications for the estab- 
lisiiment of tiie imago of a deity and for the maintenance and 
worshi]) thereof. The property so dedicated to a pious purpose 
is placed extra-commerciiim and is entitled to special protection 
at the hands of the Sovereign whose duty it is to intervene to 
prevent fraud and waste in dealing with rehgious endowments : 
Manoliar Ganesh Tamhehar v. Lakhmvmm Govindmm (4) 
affirmed, on appeal, by the Judicial Committee in Chotalal 
LakJvmiram v. Manohar Ganesh Tambekar (5). It is immaterial 
that the image of the deity has not been established before the 
death of the testator or is periodically set up and destroyed in 
the course of the year. 

On these gi’ounds, I agree with the learned Chief Justice 
that both the questions referred to the Full Bench ought to 
be answered in the negative. 

(1) (1907) I. L. B. 31 Bom. 583. (4) (1887) I. L. B. 12 Bom. 247, 

(2) (1899) I L. B. 23 Bom. 725 ; (5) (1899) I. L. B. 24 Bom. 50 , 

L. B.'26I, A. 7L: ' L. B.'26L A. 199.'' ■ 

(3) (1907) I. L, B. 3JMad. 340. 
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Goxe J. I agree with the learned Chief Justice. 

Chatter, TEB J. The testator Umesh Chandra Lahiri died 
Ram^Lai, oil 'fciio 28th June 1890 after having made a will on the 26th 
M aitba . qJ June 1890. Amongst other matters the will provided,— 
Ohattbbjee “ All my properties shall be placed in the hands of ” Babus so 
and so “as trustees.” They were to give certain annuities, to 
defray the expenses of certain named relatives, to pay R.s. 10 
per annum to his guru Hari Nath Bhattacharya and Rs. B to 
his purohii Sreesh Chandra Chakrabarti , to defray the cost of the 
worship of the family Thahurs. It also directed that ‘ ‘ they 
shall spend the surplus income which may be left, in the 
sheha and worship of Kalee, after establishing the image of the 
Kalee after the name of my mother, i.e., in the name of Istvar 
Anandamoyee Kalee.” “ I further provide that if for any 
rea son , the image of Isvxnr Kalee Debee is not established and 
if tlie income of my properties is not used for her shtlta and 
worship, then my gurudfh and his sons, grandsons, etc,, in 
succession, shall get my Rangpur properties and pos.sess the 
same in absolute right from generation to generation with 
right to sell, etc.” 

In accordance with the above direction, the executors 
e,stablished and consecrated, in the month of October or Nov- 
ember 1894, an image of the Goddess made of earth, and later 
on, in the year 1894, replaced the same by one made of stone, 
and had a temple built for its location. They thus can-ied 
out the direction in the will, and the worship has ever since 
been carried on. On the 4th July 1904, the plaintiffs, who are 
the sons of the guru ot the testator, brought the present suit 
for the construction of the will, for a declaration that the 
trust for the establishment and consecration of the imago of 
Goddess Kalee and her worship was void, for possession of 
the Rangpur properties and for an account and mesne profits. 
The Court of first instance held that the bequest in favour of 
the Goddess Kalee was valid, and dismissed the suit. On 
appeal by the plaintiffs the Division Bench, disagreeing with 
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.tile case, of Upmd/ra ■, Led Boral "v. ' Hem Chtindra Bond (1) and 
some later cases' which, followed 'the same, referred the follow-' 
iiig questions' for the decision of the Pull Bench ' 

■ {$) Does the principle of Hindu law, wliicli invaMdates a 
gift other than to a sentient being capable of accepting it, 
apply to a bequest to trustees for the establishment of an im- 
age a'licl the worship of a Hindu deity after_ the testator’s death 
and make ' such a- bequest "void 1 ' ■' / 

'(ii) l¥}iether the cases of tipend/m Lai Boml y. H'epi'GJimi- 
dm Boral (1), Bojornoyee Dassee v. TroyhiJcko M'ohiney Dassee 
(2) and Nogendra-Nandmi Dassi v. Benoy Krishnu Del) (3) 
have been correctly decided, so far as they lay down the 
proposition that a gift to a Hindu deity, whose image is to be 
established and consecrated in future, is void ? 

The cases mentioned in the order of reference are all, more 
or less , based on the decision of the Privy Council in the great 
Tagore case (4). The said case was in respect of a gift to a 
human being and was based on a passage in the Dayabhaga, 
Chapter I, para. 21, which is to the following effect 

“The right of one may consistently arise from the act of 
another : for an express passage of law is authority for ifc ; and 
that is actually seen in the world, since, inthe case of donation , 
the donee’s right to the thing arises from the act of the 
giver, namely, from his relinquishment in favour of the donee 
who is a sentient person.” ColebrooJce^s translation. 
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The iiext paras/ 22 and 23 go on to say that the title 
of the donee accrues before the acceptance and para. 24 
gays that the acceptance makes the title which has akeady 
accrued capable of Ml enjoyment, thus differing from the 
Mitakshara which holds that title does not accrue before ac- 
cepfcance. The author is here incidentally dealing with the 
meaning of the word gift and does not make any further refer- 


(1) (1897) I, L. R. 25 Gale. 405. ' ,(4) (1872) 9 B, L. R. 377 ; 18 W. R. 

(2) (1901) I.; L. R. 29 Caie. 260. , ^ , ■ 353 ; L. R. I. A. Sup. Vol. 47. 

(3) (1902) I. L. R. 30 Calc. 521. 
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ence' to tlie subject.. Of the commentators ou the Dayabliaga^ 

Sreenath says ^ ^fTJr Hsrmrg fa 

“the word ‘ seatieat ’ is spokea of, of some particular sentient 
being and the definition of gift is not wide enough to include 
jaga {or gift in favour of a deity) or the worship of a 
cow, eto. (to which thmgs are given).” Achyutananda says 
whstct ; “ simple Sfi^i or reh’aquish- 

ment would be wide enough to include the dedication of the 
sacred bull, etc., and therefore the w'ord ‘sentient’ is used.” 
Sreekrishna Tarkalankar also says ?t|i ^VffT 

'srfr*rRT?%^fJlfT : “as in the dedication of the sacred bull no 
title to the same accrues to any one, the word lyaga, or relin- 
quishment is spoken of in reference to a sentient being.” 

All these commentators, therefore, understand the defini- 
tion as limited to secular gifts as contradistinguished from 
gifts of the nature of jiga, which is a technical word meanmg 
(1) “ or relinquishment of property intended for a 
deity or other religious dedications, such as that of the sacred 
bull at a sradh.” The subject of daaa or gift, however, 
is dealt with in some detail by Narada hr the chapter on the 
subtraction of gifts, and in making a subdivision he says 
“In civil affairs the law of gift is fourfold — (i) %vhat may bo 
given, (ii) what may not he given, (iii) what is given or a valid 
gift, (iv) what is not given or invalid gifts. Oolebrooke’s Dig., 
Vol. I, page 401. In commentmg on the above, Jagaimath 
Tarkapanchanan says : — the rule to be established that gifts 
made by a man afflicted with disease and the like are void, regards 
civil gifts not donations for a religious purpose. This title of 
la%v does not extend to a gift made for a religious purpose : 
the donation is valid if it be made by the owner of the thing.” 
Jagannath then quotes the text of (Katyayana) 

“ What a man has promised in health or in sickness for a 
religious purpose must be given ; and if he die without giving 
it, his son shall doubtless be compelled to deliver it.” 


(1) Sradhabibeka, ChaBdi Clmran’s Ed, p, IS. 
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The same text is quoted with approval by the Vivada Rat- 
nakar : see page 136, Bibliothica Indica Series, where the author, 
in commenting upon another text of Katyayana as to invalid 
gifts, says i.e., “ gift by a person affected 

with disease (being invalid) must apply to gifts other than those 
made for a religious purpose.” Raghunandaninhis:Bfif}<p.- (I) 
(Shudditatwa) quotes the same text of Katyayana and says 
?T,^” ‘-in the same 
way the inclusion of a gift by a dying person among invalid 
gifts has reference to gifts made for other than religious pur- 
poses.” See also Vyavastha Daipan, 3rd Edition— Vyavastha 
713, page 623 (Part I), and the authorities quoted. 

It appears that the word or gift, when spoken of in res- 
pect of the deity, is used in a or wiw, i.e. , secondary or figura- 
tive sense. The Sradliabibeka of Shoolapani says 

*.e., (2) “the use 

of the word ?R or gift m respect of a gift to the Sun and 
other Gods is secondary or figurative and intended to signify, 
by. analogy, the giving of the fee in either case.” Sreekrishna 
Tarkalankar, the great commentator of the Dayabhaga, in his 
commentary on the above passage, says 

“here also the use of the 
word in its primary sense is impossible, as there is no sense 
of one’s own ownership ” (like that of the donee in a secular 
gift). 

Medhatithi, the great commentator of Manu, in commenting 
upon the word devamam (god-property) hi Manu, Chapter.XIq 
Section 26, says aun^i%t?Tl 'er ?r|^‘ 

i.e., “ Property that is relinquished in favour of Gods 
for sacrifices in their honour is called god-property, by reason 
of the impossibOity of the application to Gods of the (ordinary) 
relation of owner and thing owned. For the Gods do n,ot use 
the property according to tMir pleasure, nor do we see them 
exerting for the protection of the same.” 


1909 

SMKm- 
. TIRTHA' ' 

V. , . , 

Bak 

Mah'ba: 

CHATTER^fEB 

j:'' ■■■ ■ 


(1) BangabasI Edition, p. 498., ■- ■ ■ 

(2) 'Sradbabibeka, Cbandl Chamn’s Ed. p. 22 
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\ Again M'kv-i m-m 

tffcr' ,iif?ff?T^T^it%3OTicr 'ix ^ j ‘m mn 

^ i^i*:i^^r<tqqffift& '' It oaiiiiot 

be argued' that' in popular view (property relating to tlie four- 
armed or the like image oi God) is "called god-property T 

and '-it -is -proper -to put -the" popular 'meaning on words 
occurring -in- the shastras. It would be so if the term 'god- 
property ’ acquired '.notoriety (in that sense) as a single unclivicleci 
word ; but by reason of the notorious meaiuiig of the (‘ompvv- 
;nent parts of the word, namely, God and pmpert y , the meaning 
of the whole, that is, God’s property is god-p{X)|iei.'ty, is prefer- 
able, -Nor' is there any evidence. for inferri’r'ig anotlier passage 
for the purpose of supporting tlie proposed ineaiimg. The 
assumption that the four-armed and the like .liax’-e the status' 
of God in the primary sense is removed by the verj? 'Use o'f tlie 
term, image. Nor can it be argued that alihoiigli there is no 
God in the primary sense in such.' cases, still let such property 
be -god-property -by "usage. '‘Bo it so, but tltere, eajinot be the 
relation of-omier and' thing' owiied'. The 'use of the teriii 'pro- 

perty (as God’s) may be reeoHCiletl-iii the iiiaiiner stated. This 
is- discussed -in 'the second.''Chapter of the Mimansri of Jaimini,’' 
Kullooka Bhatta, in his commentary on the" same words, says 

'i.e;, '"the property 'dedicated for thr^ 
images and other deities is called deuisnxmi,^' It would appear 
sufficiently, clear finm the authorit^^^^^ that the definition of gift 
referred to., by.. the -Bayabhaga,... Chapter 1, Section 21, is 'in 
respect .of a secular gift ■ and not a gift for lelig'ious 'p'Uipo*S€x^ 
This disposes of the.' applicability of' the Tagore erne (l):aMi 
also the <jase--ot'i?aT' MaMnla/i (2), which 
latter-' -case • may- -be 'further' dist'inguTslied' 'as being go'veriied 
by;thh SStakehara k . . ^ . , - 

.'-Evemif 'W^e ’w^e' to appiyytM *as given *311 the 

above text^bf thb Bayabhagaydp yucli'a'-glk,' 'it', wdiikl ’seeiii 

(3) (1872) 9 B. L. K. 377 ; IS W,,R. ' . h K, 21 Born, 709 ; 

359; m K. I. A, Sup.’Vol. 47;' '* h .L/r'C.I f. A. 93. ' 
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absurd to' say_tliat a deity is not a sentient being. , , If the deity , 
exists, and it manifests itself in _ the image upon the iiwocatioii 
of the worsMppei^'with'ceidaiii ;ma?^ it cannot be said to be- 
an insentient being.' If it answers to the i.e., 

't .conie here ‘‘ stay here ” of the votary j it cannot be said to .. 
be iiiseiitieiit. The text— 
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; 'iFor.- thense. or benefit; .of the votary Brahman, or" -God., ' 

although only existing in spirit and without a second, having 
no attribute . and no body, assumes forms.” Shastri’s Hindu 
Law, 3rd Ed., jmge. 420, shows the Hindu idea o£ the forms, 
attributed to God for the convenience of worship. A particular 
image may be insentient until consecrated, but the deity is not. 
If the. image is broken or lost, another may be substituted in- 
its. place and, wLen so substituted, it. is not a new personality, 
but the same deity and. properties previous^ vested in the. lost 
or mutilated Thahur become vested in the substituted Tlialcm\ 
A Hindu does not worship the .‘‘idol” or ..the material body 
made of clay, or gold or other substance, as a mere glance at 
the praj^ers will show. They worship the eternal 

spiiit of the .deity or . certain attributes, of the same, .m a 
suggestive foxin.,. which is. used. for the- cony enience of ’ con- 
templation as.a. mere symbol or emblem. Itis the.. incantation 
of the peculiar to.-, a particular, deity, that,..eauses..the 

manifestation or presence of the. deity or, according to some^. 
the gratification of the deity. According to either view,;'it 
is the relinquishment of property, m, the name of the deity, 
for securing its gratification, .that, .completes .the: -gift j,. and 
such relinquishments are valid , according do, Hindu law^ eveii 
if made by a djdng man..,' It..,may... be .-true., that, the. illiterate 
Hhadji'.’thiiiks of .the coxasecTated-symbolus .the deity.- mi has 
not any clear idea of the particular attribute of the God-head^;* 
that ‘is: worshipped in " a...-. particular foxmr hut. it ■ eahQat;::be‘Jaid 
w.ith;‘ a-iiy . approach; ■to: truth: that .the: great ;.'Bishis- :and.. their- 
commentators who declared the Hindu law Iiad such a gioss 
idea 'of the divinity they ''/worshipped. In, 'this yw the 
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.ease .alsOs .tiie text of 'the-Dayabliaga relied on in, tlie f%ofe, 
cme (I)' cannot' invalidate the gift in .favour of a deity wliose 
imago is consecrated after tlie death of tlio donor. ■ ' ' 

' '-Then again, their Lordships of 'the Judicial, Committee, in 
the Tagore ca-6‘e (1) say that the object of the donation must be in' 
existence, at least in contemplation of law, and as an installed,' 
the case of an adopted son is mentioned, a,s,,by n lietion of law,, 
he is supposed to have been -conceived during the. lifetime of 
tlie adoptive father. It is contended that Aiiandanioyee Kaleo 
was not in .existence' during the lifetime of the testator, although 
the Goddess Kalee was, is and always will be in existcmce. Sup- 
pose a Hindu gives permission to his wife to adopt a son after 
his death and to name him by a particular name: ‘'Ram,* 

* Syam ’ or ‘ Gopal.’ It cannot be contended with any sem- 
blance of reason that a son adopted by the widoir and named as 
directed by the adojitive father ivoiikl not lie validly adopted , 
because a son of that particular name could not be supposed to 
have been conceived by relation back to the lifetime of the 
father. It is not necessary to apply the same analogy in the 
ease of a deity, as the reasons hereinbefore enumerated will 
show, but if it were necessary, there wnuld be no difficulty 
to the Hindu lawyer to call it in aid in favour of the gift. 

, I have stated -above that in the case of a gift to a God, the 
relation of an owner to the tiling owned, in its primary sense. 'is 
considered to be wanthig.. 'Who then is the owne.r of the pro- 
perty % In a secondary sense, no doubt, the deity is the oivnei% 
but the slmstras lay down - 'ft 

^<1, i.e., “ Gifts are toJie given., to ..the deity 
and the fee for the acceptance of the gift.' also is to be given to 
the- .deity, '.but all these .;are to' be (ultimately) .given "to a 
Brahman, 'Otherwise the gift" would be useless.” ' 

Matsya.Sooktam quoted' by Raghunaiidaii ii:i Ms...Shii"ddM'“' 

tatwa';'{.2).. , . • . . \ . , * ' , .. , 

■■ : Every .gift, therefore, in. favour of a'deity is a.gift -for the 
ultimate beneftt:of a -Brahman . or.Brahmans, and may, there- 


(})■ (1872)n B;X. R. 377; 18 WiE.', (2) SiicklhlfcaOva , lia'tvj. Ed 
359 ; L. R. I. A. Sup. Vol. 47. 
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fore, be looked upon as a charitable gift. It was held by iSir 
Raymond A¥est in dhe case of Monohar Oanesli Tamhelmr ;T. 
LaMimiram Govin&ram [1) that a trust for a Hindu God and. 
temple was one created for public charitable pm*poses. • The God 
and temple, in that case, was a public one and the trust was, 
therefore, considered to be a public one. There is no reason 
why the gift ill this case, which is expressly vested in trustees 
for the purpose of building a private temple and setting up a 
private diety, should not be considered a private charitable 
trust“t charitable ’ I say because the ultimate benefit must 
come to the 'piijaris m.^ shehaks, ‘‘ It is only in an ideal sense 
that property can be said to belong to an idol ; and the pos- 
session and management of it must in the nature of things 
be entrusted to some person as shebait or manager : ’’ Prosimm 
Kmnari Delia v. (Map Ghand Baboo (2). And this carries 
with it the right to bring wliatever suits are necessary for 
the protection of the property. Every such right of suit is 
vested in the shebait, not in the idol : Jagadindra Nath Roy 
V* Hemahta Kumari Debi (3). Again, bequests for the perform- 
ance of the periodical poojas ot Durga, Kalee, etc., or for 
the celebration of the periodical festivals, called Dolejatra, 
Rashjatra, etc., have been from very old times given effect 
to by our Courts. Instances will be found in the following 
cases 

Ramtonoo Mtdlich v. Ranigopaul MuUich (4), Ashuiosh 
DtiU r* Doorga Chum Chatter jee (5), Hemangmi Dasi v. Nobm 
Chasid Chose (6), Golcool Nath GvJia v. Issur Loclinn Roy 
{!), BhuggobuUy Prosonno Sen v. Gooroo Prosonno Sen (8), 
Bisseswar Prasanna Sen v. Bhagabati Prasanna Sen (9), 
PrafuUa Ghund-er Mullich v, Jogeudra NafJi Sreemany (10), 

(1) (i8S7) I. L. B. 12 Bom. 247, 263.; (5) (1879) I, L. B. 5 Calc. 438 ; 

(2) (1875) 14 B. L. B. 450 ; 23 W. R. L. B. 6 I. A. 182. 

253 ; L. B. 2 I. A. 145, 1.52. (6) (1882) L L. R. 8 Calc. 78S. 

(3) (1904) I. L. R. 32 Calc. 129 ; (7) (1886) I. L. B. 14 Gale. 222. 

L. B. 31 1. A. 203. (8) (1897) I. L. B. 25 Calc. 112. 

(4) (1829) 1 Knapp. 45. (9) (1906) 3 C. L. J. 006. 

(10) (1905) 9 0. W N, 528, 
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Jairam Narronji v. Kuverhai (I) and MjUfOh^i^ Tumbr'kar 

V. Lakhniram Oovindrani (2). 

If a gift ill fa-voiir of a deity, wlioBe, image JiaB t’o be prepared 
and destroyed periodically, is valid, I do not see any reason' 
why a gift in favour of a deity, whose image is to be prepared 
once for all, except for any reason for reconstruction coming 
to pass, should be invalid. 

In the present' case again, the testator does not expressly 
• make a.gift- to Kalee or Anandanioyee Ivalee. He only vests his 
properties- hi certain trustees wvho 'are to employ tlie surplii?. 
income of his properties in a certain way , by spending the same 
in the establishment, sheba and pooja of the (loddess Kalei* 
under the name and style of Isivar Anandamoyee Kalef\ I do 

not see how the rules of gift to a deity, even if they were not 

-as I have stated above, can invalidate the bequest in this case. 
For the reasons stated above, I would aiiiswer both the 
questions referred in the negative. 

Per Curiam. The order of the Court accordingly is tliat 
the case be returned to the Division Bench to decide the mat- 
ter in accordance wdth the opinion ive have expressed. 


fJase remmukd. 


S. M. 


(I) (isar.) I. L. R. 9 Boro. 491. , (2) (ISST) I L, li. 12 Br^rs. IMT. .i* 
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APPELLATE CIVIL. 


JBe/ore Mr, Justice Skarjuddin and Mr, Justice Coxc, 

JADAB GOBINDA SINGH 1909 

M^17. 

ANATH BANDHU SAHA.*^' 

Remand — Parties, addition of — Civil Procedure Code (Act XIV of IS 82) s, 564 — 

Order of rerriand by Appellate Court directing addition of party, laheihet legal. 

An order of remand under section 564 of the Civil Procedure Code (Act 
XIV of 1882) by the Appellate Court, directing addition of parties, is an order 
upon a preiiminarv point, and, as such, is not illegal. 

Hah^h Bakhsh V. Baldeo Prasad (1) followed. 

Second Appeal by the defendants, Jadab Gobinda Singh 
and another. 

This appeal arose out of an action brought by the plaintifif 
to recover arrears of rent due from the defendants. It 
appeared that the plaintiff was the four annas shareholder of 
a certain property, and the remaining twelve annas share was 
owned by the defendants. In the year 1891 there was a 
partition of the said property , and by that, sahams Nos. 8 and 
9 were allotted to the plaintiff, who took possession of 'these 
mJiams in the year 1806. Subsequently, the present action 
was brought by the plaintiff for apportionment of the rent. The 
plaintiff did not make all the co-sharers and some of the tenants, 
who had interest in the holding, parties to the suit. The Court 
of first instance passed a modified decree. On appeal, the 
learned District Judge remitted the case to the Munsif, with 
a direction to make those persons parties to the suit and to 
'.take' eert^^ 

^ Appeals from Appellale Orders, Nos. 318 and 324 of 1907, against the 
orders of S. N. Huda, District Judge of Pabna and Bogra, dated April 23, 

1907, reversing tha orders of Kamala Nath Das, Muneif of Pabna, dated 
S®pt. 17, 1906. 

(1) (I901)I. L. B. 23Ali. 
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Against tMs dBcMon two ■ of the defenrlaniR appealed to 
the Higli Ooiirt. 

Bahti Ilara Chunder Clmcherhdiy, for the-- appelkiiitt-*. 

Bahu Braja Lai GhucLeflmtty , for the respond! ^rit, 

Shabfo-ddik Aisii) CoxE JJ, The ck\feji.danis in this case 
were originally tenants Jointly under the plaintiff and liis co- 
sharers. The plaintiff and his co-sharers pariiliorsed llu^ir 
pi’operty j 'and the result was that some portions of the lioldings 
of the various tenants fell into the plaintilTs sliare and others 
into the shares of his co-sharers. The plaiiit^iff accordingly 
sued for apportionment of the rent. The Muiisif gave hiin a 
modified decree. But on appeal to the District Judge, he noted 
that it w’^as admitted on behalf of the plaintiff lliat all the co- 
shmer proprietors, and also some other persons who w'ore in- 
terested in the land, had not been made parties. He, tlierefore, 
remitted the suits to the Mnnsif, wdtii a direction to make these 
persons parties and to take certain other action. 

Tivo of the defendants have appealed to this Court, andnt' 
is, argued on their behalf that this order of reinaiid. was illegal 
tinder section 564 of the old Code. It: mav' be coiic^edeci that: 
the Munsif did not dispose of the suit upon a prelimi:i:iaiT point, 
for this question, whether all the eo-proprietoi’B had, boon made 
parties, -does not appea..r to have been raised before ■ him. But 
the order, of the District Judge directing tlie addition of parties 
is an order upon a point wd.iich is necessarily preli,iriiriary to the 
proper decision and trial of the suit. 

As against .the added parties, the proceedings begin only on 
the service of .summons, and they are, we think, .entitled to have 
their case investigated and decided by the Mumsif. We tl."iiiik, 
therefore, that the order of ihe District Judge is not iilegai, 
and in this vknv we' are supported !>y the deeisii^n in the case 
oi' Eahih Bakhsh v. Baldeo Prasad (i). 

■ The appeals are, accordingly d:iFiiiis:sied w’itJi . 

, Apfmh 'dismissed., 

S'. ' O. G, ^ 

, {1) tuiDO.. j/L/'R §':‘r'A!K ic’:'.'' 
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CIVIL REFERENCE. 

Before Sir Lawrence H, Jenhiris, K.G.I>E., Ghief Justice, Mr, Justice OkiWj 
and Mr. Justice Vincent. 

ABINASH CHANDRA MOITRA, /n 1909 

Aug, 1 7. 

PraciiGe — Junsdiction — Practitioners^ Act {XVIII gJ 1879) ss. 13, 14 — 

Dimsion Bench, jurisdiction of j to hear reference under the Act from sitb- 
ordinate Courts. 

Accoidiag to a long and imde via ting course of practice, which niay be 
regarded as the law of the Court, a Division Bench appoirxted to dispose of 
the civil basiiiess arising out of a particular Gfroup, has power to hear and 
dispose of a reference, under section 14 of the Legal Pfactitioners’ Act, by the 
presiding officer of a Court v/ithin that Group. 

Reference in the matter of Abinash Chandra Moitra, a 
pleader, under the Le.^al Practitioners’ x\ct, 1879. 

Abinash Chandra Moitra was enrolled as a pleader in the 
District Court of Faridpur in 1893 , The District Judge of 
Faridpur having held that a charge of grossly improper con- 
duct in the discharge of his professional duties was proved 
against him, made a reference to the High Court under section 
14 of the Legal Practitioners’ Act, recommending that he be 
either dismissed or subjected to such other punishment as 
may be dt?emed proper by the High Court. 

The m.atter came on for disposal before Chitty and Vincent 
JJ'., the Judges presiding over tlie Presidency Group to which 
tlie district of Faridpur belonged. Their Lordships having 
agreed with the learned District Judge ordered that the said 
' pleader be dismissed. 

Thereupon, Abinash Chandra Moitra applied to the Chief 
Justice to form, a Bench for hearing the application, on the 
ground of an illegal exercise of jurisdiction under the Legal 
Practitioners’ Act, and then, after hearing it, to appoint a Bench 
to dispose of the case. The application was made with' a 
request that it might be df^alt with . administratively. : ^ 

Civil Reference No. 1 of 1909, by the District Judge of Faiidpiir. 
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The following order was passed by the Chief Justice dis- 
missing the application ; — 

Jenkins C.J. This is an application by way of petition, 
whereby it is prayed that I will “ form a Bench for hearing the 
application, and then, after hearing it, appoint a Bench to 
dispose of the case,” to which the petition relates, “ legally as 
a matter which has not been legally disposed of, and to pass 
any other order as may be deemed fit and proper.” 

The application has been brought before me as Chief 
Justice, with a request that I will deal with it adminis- 
tratively. 

In July 1893 the applicant was enrolled as a pleader in the 
District Court of Faridpur, where he practised by virtue of a 
certificate granted under the Legal Practitioners’ Act. The 
District Judge finding that a charge of professional misconduct 
was established against the applicant, reported the same to the 
High Court. 

The case came before Mr. Justice Chitty and Mr. Justice 
Vincent, who at that time constituted the Divisional Court 
appointed to deal with the business of the Presidency Group 
to which the District of Faridpur belongs. The order passed 
by the Division Court was that the application be dismissed. 
The applicant now contends that the case did not fall -withiii 
the jurisdiction of the Division Court so constituted, and sub- 
mits that “it had been empowered by the Rules of the High 
Court only to exercise Appellate Civil Jurisdiction and to hear 
references from the subordinate Courts of the Presidency 
Group, and not to exercise the Court’s disciplinary jurisdiction 
given by the Legal Practitioners’ Act.” Though the applicant 
was represented by counsel before the Division Court, no 
exception was taken to its jurisdiction, and it is conceded that 
had this particular Division Court been specially nominated 
by the Chief Justice to deal with this case, no objection could 
now be raised. I have consulted the officers of the Court and 
find that, in accordance with a practice that has obtained ever 
since the passing of the Act, 1879, each Division Court has 
dealt with all cases of this kind coming from districts of the 
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group , in ' its charge ; and this has been done by virtue oi the 
determination of the Chief' Justice for the time being expressed 
in terms identical with those in obedience to which this case 
was placed before the Division Court whose jurisdiction is now 
questioned. Seeing that I am only invited to deal with this 
matter administratively, it is not open to me to hold that what 
has been done by the Division Court is a mere nullity which 
can be regarded by me as though it had no existence. 

The Division Court has acted under a direction which has 
always been treated as a sufl&cient allocation of cases arising 
under the Legal Practitioners’ Act. 

The intention to allocate is beyond doubt ; the question is 
whether the language is apt to carry out this intention. The 
long and undeviating course of the Court must, for the purpose 
of this application, be regarded as a sufficient answer ; and in 
the circumstances the practice of the Court may justly be 
regarded as the law of the Court. Moreover, if the proceeding 
before the Division Court be the nullity for which the applicant 
before me contends, and is forced to contend, then the order 
made is followed by no legal consequences against him, and in 
any case he has his remedy by way of appeal to His Majesty in 
Council. In the circumstances, I must reject the present 
application. 

The application having thus been disposed of by his Lordship 
the Chief Justice, the petitioner made another application for 
review of judgment to Chitty and Vincent JJ., the learned 
Judges who presided over the Presidency Group and formerly 
disposed of the matter. 


1909 

ABINu^SH 

Chanbea 
Moitea, 
In re. 

Jenkins 

C.J. 


Jfr. A. Chatidhuri, Mr. K. N. Chaudhuri, BahuKishori Lai 
Sarlcar and Bahu Debendra Nath Bagchi^ for the petitioner. 


:: Chitty AND Vincent JJ. This is an application to us to 
review our judgment of the 28th May 1909, by which we ordered 
the dismissal of the pleader, Abinash Chandra Moitra, who 
was charged with professional misconduct. The petition for 
reyiew contains' eight’ grounds, but none of these have been 
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sei'icusly pressed; :-by the learned/ cjoiiiisel ■ for the- ■applicant. 
The -first ground tliat t^lie Dis.triot Judge, had 'nc),' . jurisdiction ,, 
to ,l]oId the enquiry and, .report was .given up.. , The, learned' 
eouiise.l did suggest that we had taken an eiTOiieous view' of, • 
the facts in 'one or two unimportant respects^ principally with 
regard to the withdrawal of the suit against Bahadur Mollah 
by Abiiiash Chandra Moitra,: but, aft er hearing his. arguments , 
with regard, to those points, we do not see any reason to go back^ 
upon the conclusions at. which we amved. ' 

The main ground wEich was urged before us was tliat 'this ' , 
'Division Bench was not properly constituted and aiitliorised 
to deal with this reference. It .w^as suggested that this miglit 
he covered by the concluding words of the first grounci, but it 
is evident that that ground refers solely to the jurisdiction of the 
District Judge to make the reference. We permitted the 
.learned counsel, however, to say what he had to say on the 
point, and will now deal with it. It is argued that the Cliarter 
gives the High Court jurisdiction over only the vakils of t-he 
High Court and not over pleaders in the riiofussil. That 
jurisdiction, it is said, is conferred only by t!ie Legal Practi- '. 
tioners’ Act, 1879, and can only be exeixused. in eonforinity 
with the provisions of that Act. Under section 14 a 'report} 
may be made by certain ofiScers therein' named, to the High 
Court, and it is for the High Court to say whether the pleader 
shall be acquitted, suspended, or disinissed. It is argued that * 
Hie "Higli Court means the whole bocl.y of the Cliief ^fustice ai'id 
Judges, or' such of them as have been authorised by rule or 
speci.ai order to^ deal wltli the mat'ter. It was contended liefore 
us that the annngement could be ,m.ad.e only by the (kniit 
and not by the Ciiief Justice. .But v/e find froiri trie j'udgineiit • 
of the learned Chief Justice, delivered when the matter, was 
brought before him in his administrative capacity, tli.at it iva..s ■ 
conceded before him that had this partieiiiar Division Couit ■ 
been specially nominated by .the Chief Justice to deal, .-with this 
ease, no objection' could have, been.iaised. .It tlius appears 
th.at the same counsel for the same.' client .adopted on the two 
occasions opposite lines of argument, 



CAlWTTA'BmLm. 

' Before iis, it is" conceded .that ■, for the past 30 years :Bii:ch 
ixrferences;' have., dealt with by the, Bench clis- 

posing of the civil business arismg out of the group fro in. a 
district of which the reference comes. It is argued' that this 
assumption of jurisdiction cannot confer jurisdiction, and that, 
unless authorised by the Full Court, -a Division Bench has no 
Jurisdiction to deal with such' at- reference. It is to be noted 
that although this . reference was argued, before iis on ' t^vo 
occasions (the 30tii and. 31st of March and the 17th of May last) 
by two different counsel for the applicant, no suggestion was 
made that we had no power to deal with the matter ; nor, 
indeed, was any such suggestion made in the application for 
review. It is true that up till now there has been no framed 
rule of this Court expressly allotting such matters to any par- 
ticular Bench ; but the practice of the past 30 years has been 
uniform, and has been well-known to the profession. It is not 
precisely a question of jurisdiction, for undoubtedly the High 
Court has jurisdiction in the matter, but luther a question 
whether this particular Division ^Bench represented the High 
Court for the purpose. We do not feel disposed to entertain 
the suggestion, made at this late stage, that this Bench was 
altogether without jurisdiction, and that the proceedings 
before iis are null and void. There is nothing, so far as we are 
aivare, wiiich requires these matters to be allocated to a Bencli 
or Benches by a -written rule or order, and we think that the 
established practice of 30 years, -which is unquestioned, gave a 
sufficient authority, ‘whether it be considered to emanate from 
the Full Court or from the Chief Justice. 

The learned counsel concluded -with an appeal ad niisefi- 
cofdiam. The sentence, he said, -was too severe, and he pleaded 
for its reduction to a period, of suspension. It -was said that 
ff hepleadtud,ia,dinfaet. paiduptbe money which he was charged 
'with liavin.g, misa..ppropriated. We allowed time for evidence, 
of ;Such pajmient to be produced, and required that it should be 
verified by the affidavit of the pleader of Monorama, to wffio.m 
the payment v;as to have been 'made.' Two receipts 

■ puTpoftifig to be g.>ven tha,t pleader'- have been produced ,, 
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' . 1909' but the affidavit in support is not sworn by the pleader to .whom,' 
Abikish- payment was made,', not even by Abiiiash Chandra , Moitra 
^oiTEA^ ■ himself, but by his. younger brother. The .payments ..are said 
Imre. to have been made, Rs. 75 on the 9th 'December, 1908, and the 
balance, Rs. 87 - 15 - 8 , on iOth August 1909, that is after we hoard 
counsel on the petition for review. This is most unsatisfac- 
tory. ' It is incredible that if the Rs. 75 had been paid, as 
alleged, last December, it should not have been stated at one or 
other of the hearings before us, especially as we laid stress 
on the fact that up to now nothing had been paid. The pay- 
ment said to have been made last week after we wore told that 
it had been paid does not improve matters. 

At the same time we have no wish to press too hardly on 
the applicant. His offence is a very serious one and cannot 
be lightly regarded, and we adhere to the conclusions which we 
stated in our Judgment ; but after giving the appeal of his 
counsel our best consideration, we think the justice of the case 
will perhapsbemetby an order of suspension. We accordingly 
revoke the order of dismissal and order that Abinash Chandra 
Moitra be suspended for four years, to commence from the date 
when he was first suspended by the District Judge. 
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APPELLATE CIVIL. 

Before Mr, Justice Mooherjee and Mr, Justice Vincent, 

NIMAI CHAND ADDYA 

V. 

GOLAM HOSSEIN.* 

Mahomcdan Laiv — Endoivment — Waqf — Mortgage of tvaqf pi'operty by Muhvalli 
for necessity of urgent character, whether valid — Effect of obtaining permis- 
sion of Cadi after the mortgage — Loan hy a trustee at a high rate of interest. 

Under the Mahomedan Law, mortgage of waqf property by the mutwalli 
in ease where necessity is established is valid, even if the permission of the 
Cadi is obtained subsequent to the mortgage. 

Where, therefore, a Court found that a mortgage hy a mutwalli of waqf 
properties was for urgent necessity and that the mortgage was proper, the 
mortgage is valid in law, inasmuch as it might be taken to have been retro- 
spectively approved by the Court. 

A loan by a trustee of endowed property at the rate of interest at 12 per 
cent, per annum with quarterly rests, could not be considered beneficial to the 
endowment, although the principal sum itself might have been urgently 
raised for the protection of the endowment ; and in such a case the Court is 
justified in allowing interest at a reduced rate. 

Appeal by the plaintiffs, Nimai Chand Addya and others. 

This appeal arose out of an action brought by the plaintiffs 
to enforce two mortgage bonds executed by the defendant 
No. 1, on the 10th of May 1895, in favour of one Ishan 
Chandra Addya. One of these bonds was for Rs. 1,000, and it 
appeared that defendant No. 1, who was a muhvalli, in order 
to save waqf properties which were put up for sale by Govern- 
ment for costs incurred in a partition proceeding, hypothecated 
the said properties, borrowed the said sum of Rs. 1,000 from 
the late Ishan Chandra Addya, deceased father of the plaint- 
iffs, and thus saved the property from being sold. No question 
arose in the present appeal as to the other bond. 

The defendant pleaded, mter alia, accprding to the 

provisions of the ^vaqfnama, the mutwalli had no authority to 

* Appeal from Original Decree, No. 376 of 1907, against the decree of 
Kishori Lai Sen, Subordinate Judge of Dacca, dated June 29, 1907. 
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1909 mortgage the waqf properties, and that, therefore, the plaintiff 

limAi could not get any benefit on the basis of the aforesaid mort- 

Abdya bond. 

Gol’am Court of first instance held that although the mortgage 

Hossein. was executed for legal necessity, yet inasmuch as it was not 
done with the sanction of the Cadi previously obtained, the 
mortgage was not a valid one, and it dismissed the plaintiffs’ 

.f ' , ' ' ■ ■ ■ 

: suit. 

Against this decision the plaintiffs preferred this appeal to 
the High Court. 

Babii Basanta Kumar Bose (with him Balm Samt Chandra 
Gliose)y for the appellants, 

Moulvie 7 j. R. Zafiid, for the respondents. 

Mookeejee and Vincent JJ. Tliis appeal is directed 
against the decree in a suit to enforce two mortgage securities 
executed by the first defendant on tlie lOtli May 1895 in favour 
of one Ishan Chandra Addya, now^ represented hj the plaintiff s- 
appellants. One of these bonds was for Rs. 1,500 and the 
other for Rs. 1,000. No question arises in the present appeal 
as to the first of these two bonds. As regards the second bond/ 
one of the properties included in it was covered bj^a deed of 
waqf executed on the 29th August 1862, under which, the ffiort- 
gagor was made a mutaivalli. The question in controversjr 
between the parties relates to the validity of the mortgage in 
respect of the toaqf property. The chcurnstances under 
the waqf property was given in mortgage are not disputed. 
The properties included in the deed of waqf were zemindaries 
liable to be partitioned under the Estates Partition Act. In 
1894, one of the co-sharers in the property coinmeiiced pro- 
ceedings under that Act. The estate was partitioned and the 
; waqf properties were made liable for the payment of Rs. l.,275 
as the propoiiionate share of the cost of partition. The Gov- 
: ; ernment took statutory steps for realization of this sum, and as 
the niutawalU found it impossible to satisfy the demand from 
the current income ' of the properties, the ' Collector fixed the 
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lOtli May 1895 for the sale of the estate. . Under these circiim- ^909 
stances, Uiq miitatvaUi effected a mortgage of his own properties 
and a portion of the ivaqf estate, raised a loan of Rs. 1,000 and .Sdya 
a|)plied the sum to avert the impending sale. There is no room q 
for dispute, therefore, that the mortgage was created under Hosskik, 
the gravest necessity of the most urgent character, and that 
but for the action taken by the ^mitwwalli, the estate would 
have been unquestionably sold and the waqf destroyed. The 
Subordinate Judge has held that although these facts are not 
and camiot be disputed, the mortgage is, upon the authority 
of the decision of this Court in Shama Chum Boy v. Abdul 
Kabeer (1), absolutely null and void, and that the mortgagee is 
not entitled to proceed in any manner agamst the waqf proper- 
ties included in the mortgage for the satisfaction of his dues. 

This position has been controverted before us in appeal. The 
question raised is one of considerable importance, and to deter- 
mine accurately the rights of the respective parties, it is neces- 
sary to examuie the leading texts on the subject of alienations 
of waqf properties, to be found in the writings of Mahomedan 
j urists of recognised authority. We proceed to give an English 
version of these texts, of which the originals are appended to 
this judgment for facility of reference. 

Text I. 

[ f { A j 

o);l ujl y j 

lyU - [^X9 ) - iwAiyi l^lo ^y]| 

jloJ) 

* L— ai?yi 

If a miitawalli wishes to mortgage or pledge the ivaqf pro- 
perty as security for loan, it is not valid, because such a course 
(1) (1898) 3 0. W.N. 158. 
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,, : . 'wobM imder Neither tlie mutmmlU nor the 

people : who frequent the mosque (that is the beiietieiaries) can 
. AopS ' ' validly do so. If a mutawalli mortgages a house belonging ,to the 
the, mortgagee dwells in it, the jurists are of opinion 
Komizw. that the latter is bound to pay customary rent (literally ..rent 
of a similar property) whether the house be in a condition to 
. yield an income or not. This should be done as a measure to 
safeguard the (Fatawa Qadi IvJian, A.D. .1196, Calcutta 

Edition 1835, Volume 4, page 218.) 


[ rr I L'sxk.^ p nW j 

J - w^A’iyi ^Ic iiiULwK*: 




— ^ ”* ^ ^ <C> '■..»^..‘i^l 1 **^'^****' XlJ' 

* ^ ^ii g»Lv»y - iili 


If the waqf property has no money (literally iiicomo, profits, 
etc.) in the hands of the m/iUaivalli the matter should be re- 
ferred to the Cadi, so that the Cadi may order the fmtawaUi to 
borrow on (the security of) the waqf for the benefit of %lix% tmqf. 
The mutawalli may not borrow without the sanction of the 
Cadi. The circumstances which justily the boiTowmg arise 
when there is 110 income from, the «e?ag/. property, thereby neces- 
sitating boiTowing and contracting a loan, (Fatawi Qadi 
Khan, Volume 4, page 22L) 



AAA J 


The saying of. the Prophet addressed to, ’Uinar„wten ',.he 
wanted to appropriate a piece of land belonging to Mm and 
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called Thamgh '' dedicate its corpus (asl), it shall not be sold 
nor inherited nor given away as a gift,” (Hidayah by Burhan- 
-al-din, A.D. 1197, Calcutta Edition, Volume II, page 88S.) 


Text IV, 

[ J 

When a \^alid ivaqfk made, its sale and transfer are not per- 


mitted- (Hidayah, Volume 11, page 897.) 

Text V. 

[ j 


3 D - clw 




1009 

'■'Him'AI 

Chand',,,' 

Addya 

V. 

.Golam 

HoSSEIJJ.' 


it is reported from Imam Muhammad that it {waqf 
property) camiot be sold, inherited, nor given away as a gift. 
(Hidayah, Volume II, page 907.) 

Text VL 


[ fy ] 

by«l 4jl - ^Uil j.jf JU - S.U.I1 

JU j A_ilc A-) ^ )) j - aJU 3 \ * 

<s,] IdJ J - jy*>] 1 3! - 

S.J 

^ 4te«j5^*y) ^ 

If the mutawalli is called upon to pay the land tax (Idihaj) 
and tribute (jibayah) due from the waqf property, and he has 
Dot in Ms hands an 3 rthing out of the income of the waqf, the 
jurisconsult Abu-l»Qasim says that it is lawful for him to 
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Addya . 

V, 

Golam 

Hossein- 
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borrow if tlie.appropriator has aiitiioiisedliiin to do so ; other- 
wise he shall have to pay- '(that is, the debt iiici:im.4writhr)^ 
the authority of ' the appropriator) out of , liis own property and 
not out of the income of the ivaqf. The Jurisconsult Abud- 
Layth says that , when the mutaivcdli is confronted with an 
affair which makes it indispensable foiTiiin to borrow^ he should 
do so with, the sanction of the hahim, and then pay off the 
debt out of the income of the tmqf, because, the Ciadi has the 
power of authorising the miUawalli to borrow on (the security 
of) the loaqf. (Is‘af by al-Tarabulusi, A.D. 1576AAiiro .iMitioii, 
page 47.) 

Text VII. 






[an 

S,:sxk. 

vC - 





- 


j).j ioi 

JJI 


- lU ]»! ^ - 


! - 



^•'1 




y o'! 





- Hi 

c* ,lel A! luLvw}!! 



^3 !j.A - 





- 


When th.6 mutaivalli wishes to borro'w on the security of 
the waqf, in order to pay off the mortgage money {literally 
price of mortgage), he is empowered to do so with the sanction 
of the Cadi ; otherwise not. Thus .it is la,id dow-n in tlie 
Sirajiyyah. The circumstances which, justify borrowing arise 
when there is no income of the tvaqf and thereby iieee,ssitates, 
borrowing and contracting loan. But if there bo any iiicoiiie 
of the waqf, and the mutawalU applies liis own nioiiey for the 
benefit of the ■ waqf, he may recover the amount - from the. 
income of the waqf. Thus it is laid down' in the B^itawa Qadi 
K,han„. (Fatawa- ‘Alamgiri, Calcutta Edition; Volume 11, 
pagoAlO.)" 
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Text VIII. 

[ fpC) S.1SxSL£ ] 

il.i '® ti.XA.J yi} ^ ^l— J2.J1 |;j^j:p.XS Ji^J y J.^k4>.xxi 

* I w-ij— -^11 ; 3 ^1 ^:JwV.w 

It is not permitted to borrow on (the security of) ivaqf pro- 
perty, except when recourse to it becomes necessary for the 
benefit of the waqf, for example, for the purpose of repairs 
and purchase of seed grains. In such a case it is permitted, 
subject to the following two conditions : — (1) the permission of 
the Cadi ; but if the Cadi happens to be at a distance, he may 
borrow on his own authority ; (2) when it was not possible to 
lease the property (literally corpus) and to spend the rents, etc., 
arising therefrom. (Durr al-Mukhtar by al-Hiskafi, A.D. 1677, 
Constantinople Edition, Volume III, page 649.) 


1909 

Nimai 

.Chand 

Adbya 

V. ' 

Golam, 

Hossein. 


Text IX. 




^ *1 J 

c)' “ )jr^^ ^/O 13! 

- l_aik/0 J.XI y - ^c ] S.X^3y ^3 - aIc Ijj.fij 


When it is indispensable to borrow, it is permitted with the 
sanction of the Cadi, if he does not happen to be at a distance 
from him (that is, the mutawalli), because the Cadi has general 
powers with respect to what is beneficial for the Muslims. 
And it is said it is permitted unrestrictedly (that is borrowing 
is permitted even withoul:. the sanction of the Cadi) for the 
purpose of repairs, but the first view is relied upon by the 
school. (Eadd-al Muhtar by Ibn/ Abidin, A.D. 1836, Constan- 
tinople Edition, Volume III, page 649.) 
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Text X. 

tik. 

[ to.a^ ] 

U - •r 

ii;l^j iJiU !iu - S^UaU 

iUli jdJlt.'O },) /---.iiiS 

^ iM^sJ! j U ^Ua.wI Ax 3 

J ■■*-5’ y « w, . 


It is laid down in the commentary of al-Tanwir : the mutawalli 
cannot borrow on (the security of) the tvaqf for the purpose of 
repairs, except with the permission of the Cadi. If the above- 
mentioned mutwalli (that is, the muimvalU mentioned in the 
question to which the Faiawa is the answer) boiTows with his 
(Cadi’s) permission for the purpose of repairing tDCiqj property, 
the beneficiaries cannot demand their dues till the debt is 
satisfied. (Eataw4 Blahdiyah by Sheikh, al-tslarn Muhammad 
ah^Abbasi, Grand Mufti of Eg 3 q:)t, A.,D. 1883, Volume 'il, 
page 469.) 

Text XI. 

a j f L'sxsi.^ Irtiijj; j 

e)! - li-si V—: 

S^l^l 3 

It is not permitted to borrow on (fche security of) tcaqj^ 
except subject to the following three conditions : — (1) for neces- 
sity, for example repairs ; (2), permission of Cadi ; (3) that it w^as 
not possible to lease the property and spend the iiicomo arising 
therefrom. (Fatawa Mahdiyah, Volume II, page 512.) 

These texts indicate that property which has been validly 
dedicated as, tmg'/ cannot}, unless the wmtawaUi is expressly em- 
. powered by the ,deed of endowment , to ,do so, bo ordinarily sold 
or mortgaged.; If,, however, .necessity^ is established and the 
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permissioB. :Of . the Cadi is obtained, ■ such ' alienation is valid,. 
Some of the texts, however, indicate that the miitaioalli may 
borrow on, his own authority if the Cadi happens to be at a dis- 
tance ; but the condition is imposed' that the ' property 
should not be mortgaged if the same object can be attained by 
a lease. This would seem to show that the previous permission 
of the Cadi is not a condition precedent, and Sir Roland 
Wilson appears to favour this view when he suggests that the 
transaction msty be retrospectively confirmed by tlie Court 
(Anglo-Mahomedan Law, 3rd Edition, Section 337). In cases in 
which the permission of the Cadi has to be obtained, the ques- 
tion may arise as to which officer under the British system of 
Administration of Justice is to be regarded as qualified to dis- 
charge his duties. The case of Shama Chum Roy v. AMui 
Kabeer (1) adopts the view that the Civil Court of superior 
jurisdiction in the district is vested, generally speaking, with the 
powers exercised by the Cadi under the Mahomedan regime. 
Again, in the case of In the fiuitter of Woozatimnessa Bibee (2). 
it was ruled that in Presidency Towns the High Court, in its 
original jurisdiction, can authorise under Maiiomedan Law' 
dealings with property. It must be conceded, however, 
that the British system of Administration of Justice differs in 
so many essential respects from the Mahomedan system that 
any analogy between the position of a Cadi and that of a Dis- 
trict Judge, or of a Judge of this Court exercising original 
jurisdiction, must be more or less farfetched ; and \ve can see no 
reason why an approval by a Bubordinate Judge of a transac- 
tion by which waqf property is mortgaged, provided he has 
jurisdiction over the wagf property, should not be quite as 
effectual as a sanction by a District Judge. The truth is that 
the analogy is more or less artificial, as the Cadi (who was 
ordinarily assisted by a Mufti) was entrusted with the exercise 
of discretion in this matter not merely because he was a judicial 
officer, but also because he was w^ell qualified to form an 
opinion as to what wwld be beneficial to Muslems from ars 
orthodox religious point of view. Apart from this aspect of 

(2) (1908) I. L. E. 36 Calc. 21. 
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matters, in the ease 1;)efore us '■there is no (|tiestKin as to the ; 
absolute necessity for the rnortgage and of tlie uncloulhed benefit 
which lias been •conferred on tdieendowine^ l:)ythe transaction. 
There is no question also that within the nieaniiig of the rule 
as laid down in Text VIII quoted from the Durr al-MuHitar ' 
and Text IX, from the Eadd al-Mulitar, the Cadi wm at a dis», . 
taiice from the place where the properties were situated and. . 
the transaction took place. The Subordinate Judge lias found 
that the mortgage was proper and may in substance be t,al^en , • 
to have retrospectively approved by it. It is difficult to ' ap- 
preciate how, under these circumstances, the mortgage can be 
treated as void. The view that we take' is, substantially sup- 
ported by modern text-waiters : Thus, for instance, Baillie in 
his Digest of Mahomedan Law {Volume 1, 1st Edition, 597 ; 2ad 
Edition, 608) describes the circumstances in which the Super- 
intendent is allowed to borrow, and points out that for the pay- 
ment of land tax or tribute, when there is no means to pay 
them out of the tvaqf, the mfiUauxilli may borrow W'’'ith the 
sanction of the Judge, the loan to be afterwards repaid out of 
the produce. Ameer Ali observes (Mahomedan Law% Volume I, 
page 374,) that this rule should not be too Jitorally understood, 
and that the proliibition against the creation of debts by the 
mutawalli could not have been intended to refca* to such delits 
as, owing to the exigencies of society, must necessarily be con- 
tracted from day to day for the due discharge of the wwks 
of the trust. M. Clavel in his treatise on imqf or Haboiis 
deals with this subject at length. In section 152 he observes 
as. foUow^s : — “From the fact that the immovable .property 
cannot be , alienated when the question is concerned with thC' 
tvaqf of the immovable property, "it results that it is suscep- 
tible neither of hypothecation nor of attaelimeiit. Tliis; prin- 
ciple • is beyond all discussion. It has , been ' judged by the 
Courts of Alexandria that hypothecation agreed ''upon by ^ 
owner with' respect to property which lie has previously made' 

' ' waqf of is null ; and also that tmqf lands cannot be the object 
of an attachment or sale, or of ' any alienation whatever, and 
therefore are not susceptible of hypotlieeatioii. The/ Court 
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of Algeria lias in tliG' same way proclaimed that iinmovabie 
property made a Haboiis of ought to remain exempt' from all 
charges in the hands of the beneficiary. The creditors of the 
beneficiary have no sort of privilege in the immovable pro- 
perty, whatever be the origin of their debts. In section 250 
the learned author makes the following remarks : '"^The Nazir 
(the nvuimvaUi) not having the power of mortgaging either the 
property or the income of the tvaqf cannot contract loans. 
This principle is invariable. It maj^, however, happen that a 
loan is absolutely necessary, for example, to provide for urgent 
repair’s and avoid deterioration or even the demolition of the 
immovable property. In this case the Cadi may authorise 
the Nazir to borrow the sum indispensably necessary ; but all 
obligations contracted by the Administrator without a formal 
authorisation is radically null with regard to the tvaqf. As 
said in the El Bahr, borrowing is absolutely proliibited of 
things which can be dispensed with ; for indispensable things 
it cannot be validly contracted except by the authorisation of 
the Cadi.” It is worthy of note that the modern text-writers — 
BaiUie, Clavel ajid Ameer Ali— do not discuss the question when 
the matter is one of urgent necessity and the Cadi is at a dis- 
tance, nor do they examine the effect of retrospective approval 
by the Cadi. The texts, however, to which we have referred, 
indicate plainly that the consent of the Cadi is essential when- 
ever he is available, and if so, there is no reason why approval 
subsequent to the transaction should not he treated as effec- 
tive in the same manner as approval prior to the transaction. 
It is but rational to hold that the approval of the Cadi was 
deemed requisite, primarily with a view to make sure that the 
loan was necessary, and in this view approval, antecedent or 
subsequent, ought to be eqiiall}" effectual. Tested in the light 
of these principles, it is clear that in the case before us the 
mortgage ought to be treated as a valid charge upon the tvaqf 
properties... ■ 

The next question which requires consideration is, what 
direction should be given for the recovery of the debt. The 
texts quoted above indicate that, if practicable, the debt ought 
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to bo repaid out. of tiie income of tbc miqf properties. The 
sixtli text quoted fro .111 the Is^af of al-Tara.Jj'iiliisi hIiows tliat the 
mutaimUi who raises' a . loan on niorlgage of tlie 'imfjf proper- • 
ties should pay off the debt out of the income of the 
The eighth text quoted from Diiit al~Mukliiar and iJie eleventh 
text from the Fatawd Mahdiyah poi.;rit in the same direction 
when ..they lay dowm that a recourse to mortga>go is permisBiljlc 
only;wheii .it is not possible 'to lease the corpus and spend the 
income thereof.',. To tlie same effect is the tenth textj which 
.showS' that when a valid mortgage has been effected i.’or neces- 
sity and approved by the Cadi, the beneficiaries cannot demand:, 
their dues till the debt is satisfied. 

That a mortgage debt should be paid out of the inco'ine and 
■even from rent paid by the rmitatvaUi who may take a lease 
for the purpose is manifest from. tl:ie following passage t-raiivS- 
lated from an aiith,or.itativc wwk on tiie law of tmqf (Adda 
and Ghaloungui-Droit M'iiBul!.naii, Le Wa-kf, A.„lexaiidr.ia 18(13, 
page 275): — 

^'‘Section 56'.i.— The lease agreed i..{poii by t,lie Nazir in order 
.to pay off the debt owed by a tva^^f is va,-lj,d. (one after the other). 

Section 562 , — Where the Nazir himself takes thc^ lease., he 
can be exempted from the payment of the rents and. cai'i 'also 
set them off againvSt the money owong to liini. 

.■ '‘ Note 1,—Waqj as well as its admiiiisfratlon are fcaiiitl at 
a: given moment, to devolve' upon a !>eneficiary.” 

“ This so'le. beneficiary' who j as we liavc said already, was at 
the ■same time the Nazir, has let the iands for a ceii-ahi 
period and for .customary rents to Ms creditor in order to com- 
pensate his credit. 

''Is the said; compensation valid! Yes, bj’ analogy with 
. the', principle admitted in El Bazzaziah in the (JJiaptcr of Will 
which is as follow^s There is' r. compensation when the 'Wasi 
' .of the minor sells the- goods of the latter to his creditor, the 
waqi and the will being, of the same nature. There is all the 
more reason then for compensation in our case where the lessee 
is;,., the, sol© beneficiary and ■consequently can c*oii2pensal© wiia-t 
he alone ought ,to draw” (also'El Cazrouni). 
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'' El Klialashi in liis Collection of Judgments says in answer 
to a question like tlie previous : “ If the Nazir is the beneficiary 
of al the rents, if the period should have expired and the debt 
be of the same nature as the rents, there is no doubt as to the 
validity of the compensation. But if the said beneficiary de- 
rives benefit only for one portion of the revenues, the compen- 
sation is as valid according to Abu Hanifa and Muliammad 
excepting vitli respect to the responsibility of the Nazir. 

Abu Yusuf, after having declared his opinion in favour of 
the inadmissibihty of the compensation, says that the authors 
who admit it may cite it, and he goes on to mention the said 
authors adding the following note that “ it is therefore clear 
that one may validly exempt the tenanting Nazir from the 
rents, and the validity of the compensation depends on the ad- 
missibility of the exemption just as has been said by El Ala-i.” 

It is not necessary for us in the jpresent case to consider 
whether, when a valid mortgage has been created of 2 ^’ag/ pro- 
perty for necessary purposes and approved by a judicial officer 
whose functions are assumed to correspond to those of a 
Cadi, it is competent to a Court to direct the sale of the 
mortgaged properties for the satisfaction of the debt. It is 
sufficient for us to observe that judicial pronouncements of the 
highest authority are to be found in the reports in support of 
the view that not the corpus, but the income alone can be 
pledged imder such circumstances. Sir Michael Westropp C.J. 
stated in Narayan v. Chintamon (1) that rehgious endow- 
ments in this country, whether they be Hindoo or Mahomedan, 
are not alienable, though the annual revenues of such endow”- 
ments, as distinguished from corpus, may, for purposes essen- 
tial to the temple or other institution endowed, be occasionally 
pledged. The same view was affirmed in The Collector of 
Thana v. Hciri Sitaram (2) and has been emphatically endorsed 
by Sh* Subrama.niah Ayyar C.J. m Nallayappa Pillian v. Am- 
balavaTia Pandara Saiinadhi (3), where it was maintained that 
according to the Indian Common Law relating to Hindu religious 

(l) (1881) I. L, R. 0 Bom. 39B. (2) (1882) 1. L. K. 6 Bom. 546. 

(3) (1903) I. L. R. 27 Mad. 465 (472). 
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institutioEs the corpus wm malieuaJ>k^ mid the Tmmiim 
thereof .might alone be pledged for the iiecossities of the iiisth 
tutioii. ■ It is needless j howeTer, for us m the jireseiit case to 
enter into an examination of this coinjneliensive proposition, 
as the mortgagees have declared that they will i)e quite satis-'.., 
fled if arrangement is made for payment of their dues from. tlie..;. 
iiicome of that |)ortioii of the to^f 'properties whic.h is c30V6reci'' 
by the mortgage. ' They have further agreed, that this, can be/' 
most satisfactorily arranged by the appointment of a' Receiver./, 
We need not consequently examhie \rhether the decision of 
the ,Sudder Court in Moidvee AbdooUa v. Eajeari Dosea (I), 
'which was accepted, as good law in Slmma Chimi Boy v. Abdul ■ 
Kabeer (2), may not require qualification. No do'ubt/as laid 
down by the Judicial Committee in Jetmm Doss Sahoo v. Shah 
Kubeerooddeen (3), when property has been dedicated as waqf, 
sale or transfer of the thing a;ppropri.ated is unlawfuL But 
neither this case nor the other decision upon which reliance, 
is usually placed in suppo.rt of the inalienability of imqf prO' 
perty [Shoojat AUv, Zimmer ooddeen (4), Doyal Ohmd M^uttick 
V. Syiid Keramut AU{o), and Syud Asliemmddepji v. SreemuUy 
Dwbomoyee (6)] lays down that a mortgage can under no 
circumstances, and for no purpose, be^ effected, of tmqf pro- 
perties, or that a mortgage for necessary purposes and not 
approved by the. Cadi because he is not available or approved 
by him subsequently, cannot be repaid out of the income of 
the property. On the other 'hand, there is a jyrssage i.ii the ' 
judgment of the Judicial Committee .in Jewun Doss, Sahoo ri. 
Shah Kubeerooddeen (3) which indicates plainly that' although 
the alienation may be illegal, if the purchasennoney has .b'een. 
applied to the use of the loaqf, the paii}y benefitted may per- 
haps be required to account for it. 

The only, question wliich remains 'for consideration is , in 
,r©spaot' of . what sum the plaintiff can legitimately claim/to be 

(l), (1846) B. S.' D. A 26 6 ; , ' (3), (1S4G) 2 Moo. L A, S90, 423.. . , 

, 7 Mac. Selocfe. Rep. 320. (4) (1866) 5A¥.:R.. Id8. . .' 

{.2):(1898) 3C. W.N, 158. (5) (1871) 16 W. B. 116. 

(6) (1876) 25 W. R. 557. 
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repaid out of tlie income of fclie loagf property comprised in 
the mortgage security. 

As stated previously, the principal sum advanced under 
the mortgage was Rs. 1,120. The rate of interest was 12 per 
cent, per annum with quarterly rests. It is impossible to hold 
that a loan by a trustee of endowed property at such a high 
rate of interest is beneficial to the endowment, although the 
principal sum itseH might have been urgently needed for the 
protection of the endowment. In a case like this, the Court 
is perfectly Justified in allowing interest at a reduced rate, on 
the principle explained by their Lordships of the Judicial Coin- 
iiiittee in Ounga Pershad Sahuv. Maharani Bibi (1) and Hurro 
Nath Rai Ghowdhri v. Randhir Singh (2) and applied by this 
Court in Abhiram Palv. MuJcimda LalDutt (3). In our opinion 
the mortgagee, in so far as he seeks any relief against the waqf 
property, ought not to be allowed to throw upon it a burden 
greater than that of the principal sum and simple interest 
at 9 per cent, per annum ; the miitaivalli was no doubt under 
a necessity to borrow the principal sum, but there is no neces- 
sity to borrow^ at a high rate of compound interest. On this 
calculation the amount due under the mortgage, allowing cre- 
dit for a payment of Rs. 500 made on the 3rd December 1905, 
would amount to Rs. 1,790 up to the date of the decree of this 
Court. 

The plaintiffs would be entitled to be paid this portion of 
the decretal money from the funds that may come into the hands 
of the Receiver ; this is in addition to the mode of relief 
indicated in the decree of the lower Court. 

The result, therefore, is that this appeal must be allowed 
and the decree of the Court below varied by the addition of the 
following clause : — “ Out of the sum payable under the decree, 
the plaintiffs are declared entitled to recover Rs. 1,790 from 
the income of the waqf property mentioned in Schedule (^) 
item No. 2, which for this purpose will be placed by consent of 

(1) (1884)^1. L. R. 11 Calc. 379 ; (2) (1890) I. L. R. 18 Caic, 311 ; 

' , L. R. 18I.,A, 1."^ , 
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1900 parties iii tlie hands of a Receiver to be appointed by the Sub- 
ordinate Judge. The Receiver will act under the directions of 
Addya Subordina^te Judge,, who wiU determine what portion of the 

Golam ' placed in his charge should,- with due 

HosiiEiN. regard to the legitimate needs of the waqf, be periodically ap- 
plied towards the payment of the sum of Rs. 1,790.” 

The case will be remanded to the Subordinate Judgoy to 
enable him to carry out the orders of this Court. We make 
no order as to the costs of this appeal 

Appeal allowed ; case remanded,: 

S. C. G. 

CRlMliMAL REViSlON. 


Before Sir Lawrence H. Jenkins ^ ICG.I.E., Chief Justice^ and 

Mr. Justice Chatter fee, 

■sir 

1909 RAM LAL SINGH 

mJi. V. 

HARI CHARAN AHIR.* 

Judgment of Appellate Court ^ contents of — Charges of unlawf ul assembly and 
theft — Statement of points for determination and findings thereon in such 
cases — Criminal Procedure Code (Act V of 1S9S), ss. 367 j 424. 

Under section 424, read with section 367, of the Criminal Procedore Code, 
the judgment of a lower Appellate Court must, among other matters, contain 
the point or points for decision, the decision thereon, and the reasons for the 
decision. ■ ■ 

On a charge under section 143 of the Penal Code, the judgment of such 
Court should contain, as one of the points for determination, a statement as 
to the existence of the elements constituting the unlawful assembly in the 
particular case and the decision thereon, bearing in mind the provisions of 
section 141 of the Penal Code. 

The judgment on a charge imder section 379 of the Penal Code should 
contain, as one of the points, the question as to the dishonest intention and 
a finding on it, especially when the taking of property is admitted, but a bond 
/fde claim of right thereto is set up by the accused. 

On the complaint of one Hari Charan Ahir, the petitioners 
%¥ere tried before Chowdhry Nazir Alum, Deputy Magistrate 

‘ Criminal Revision KTo. 1112 of 1909, against the order of J. Johnston, 
OJBciating District Magistrate of Arrah, dated Aug. 3, 1909. 
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of;: Arrarlij .mider and 379 of the Penal Code, for 

unlawful assembly and theft by cutting and taking away the 
crops of certain" land belonging to the complainant’s master, 
Bisliun" Diitt Patak, who claimed it as his ^erait. The peti- 
tioners admitted the removal of the crops, but claimed to act 
as, of right on the ground that the land was their guzasta 
holding , under ' Bishmx Dutt. In support of their case they 
adduced oral and documentary evidence to prove the nature 
of their tenancy. They^were convicted under both the sections 
charged against them, and sentenced to three weeks’ rigorous 
imprisonment on 8th July 1909, On appeal, the District Magis- 
trate of Arrah affirmed the conviction and sentences by his 
judgment dated the 23rd August 1909. The petitioners, there- 
upon, moved the High Court and obtamed the present Rule. 
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Babil Dmliarathi Sanyal dond. Bobu Sarat Ghunder LaMri, 
for the petitioners. 

Bobu Manmatha Nath Mukerji^ for the opposite party. 


Jenkins C.J. and Chattekjee J. The Rule in this case 
calls upon the District Magistrate to show cause why the con- 
viction and sentence of the petitioners should not be set aside 
on tlie ground that the findings arrived at are not sufficient for 
making out the offence under the sections under which the 
petitioners have been punished, or why there should not be a 
re-trial of the appeal or such other order made as to this Court 
may seem lit and proper under the circumstances of the case. 

It is continually overlooked by Courts of Appeal that section 
424 of the Criminal Procedure Code prescribes that the rules 
contained in Chapter XXVI as to the Judgment of a Criminal 
Court of Original Jurisdiction shall apjply, so far as may be 
practicahle, to the judgment of any Appellate Court other 
than a High Court ; and one of the sections in Chapter XXVI 
is section 367, which prescribes that a judgment shall, among 
other things, contain the point or points for determination, the 
decision thereon, and the reasons for. the decision. Now, the 
conviction iii , this case by the Court of first instance was .both 
under ' section 370 and section l43.;; ' For the .purpose; of an; 
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offence imder section 379, it is 'necessary that it slioiild be 
proved that there was^ an intention to /take dishonestly any: 
moveable property out of the possession of the person aggrieved 
without that person’s consent and one of the points for detet” 
mination, therefore, is whether there was that intention. 
Admittedly, there is no finding on that point in the judgment of 
the lower Appellate Court. This is not a mere technical ob- 
jection, because one of the points urged on the part of the 
defence is that, though there may have been the moving of 
property, there was not the intention to take that property 
dishonestly out of the possession of any other person, inas- 
much as, it is contended, there was a bond fide claim of right ; 
so that it is apparent that it was absolutely essential that that 
point should be contained in the judgment, and that it should 
be decidf d. Then, again, in the treatment of the offence under 
sectier 143, there is a similar defect. Section 143 prescribes 
the punishment for any one who is a member of an unlawful 
assembly. But before any one can be convicted of that, it 
must be determined that there was an unlawful assembly : in 
other words, the Judgment should contain, as one of the points 
for determination, a statement as to the presence of the condi- 
tions which constitute the unlawful assembly in the particular 
case, and the decision thereon, bearing in mind the provisions 
of section 141 of the Indian Penal Code. Admittedly, I say 
admittedly because on this point we allowed the complainant 
to make a statement before us, there is no such point contained 
in the judgment, nor is there any decision as to the essential 
elements of the unlawful assembly. In ordinary circumstances 
we should have sent the case back f or re-hearhig in the lower 
Appellate Court and for a fresh decision according to law ; but 
as the sentences must have been served with the exception of 
two days, according to the statement made to us by the learned 
pleader on behalf of the applicants, we think that that will be 
umiecessaiy . We accordingly make the Rule absolute in the 
sense that we set aside the conviction and sentence* 

, Mtile absolute. 
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APPELLATE CIVIL. 


Before Mr, rJus^tiGe Holmwood and Mr. Jusitce Chatter fee. 

NARSINGH DAS 

v. 

RAPIKAN.* 

Bight of Suit — -Non-service of Sunrmons — Fraud — Ciinl Procedure Code (Act 
XI y of 1SS2), s. 108 — Ex-parte decree. 

A fresh suit would not lie to set aside a decree on the mere ground of 
non-service of summons, though it would be maintainable on the ground of 
fraud. 

Radha Raman Shaha v. Pran Nath Roy (1) and Khagendra Nath Mahata 
V. Pran Nath Boy (2) referred to. 

Puran Chand v. Sheodat Bai (3) followed. 

Second Appeal by Narsingh Das and another, the defend- 
ants second party. 

The plaintiff, Miisammat Rafikan, being the owner of the 
properties in dispute by virtue of a deed of gift, dated 13th 
December 1859, from her father, Waisuddm Hossain, executed 
a lease of the properties on the 14tli December 1859 in favour 
of her fatlier and her mother, Ulfat, for a term of 30 years, ex- 
piring on the 7th December 1889. The plaintiff’s father died 
in 1892, and her mother and brother Najimuddin continued 
in possession as ticcadars even after the termination of the 
lease, paying the rent reserved by the lease to the plaintM, 
until the death of her brother in 1898. 

The plaintifi’s brother, Najimuddin, alleging himself to bo 
the owner of the properties by a verbal deed of gift from Rafi- 
kan,had his name registered as proprietor in 1879, and mort- 
gaged the properties in 1886 to Narsingh Das and Ram Pertab 

Appeal from Appellate Decree, No. 1091 of 1907, against the decree of 
H. E. Eansom, District Judge of Darbhanga, dated Feb. 25, 1907, confirm- 
ing the decree of Kali Krishna Chowdhury, Subordinate Judge of Mozuffer- 
pore, dated Jan. 13, 1904. 

(1) ( 1901 ) 1. L. R, 28 Calc. 475- (2) (1902) I L. K 29 Calc. 395. 

(3) (1906) I. L. R. 29 All. 212. 
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Das, defendants Nos. 3 and: 4, and subsequently sold tlie same,, 
' to Ajodliya Pershad. Singh Thakur and Anibiba Pershad' Singh^ 
the defendants Nos. 1 and 2. 

' ' In 1895, the mortgagees, i.e., the defendants Nos. 3 and 4, 
brought a suit on their mortgage and made Rafikan, the plaintiff 
No. 1, and defendants Nos. 1. and 2 as. parties defendants,; and 
obtained a decree, and in the esecution-sale the properties 
were purchased by defendants Nos. 3 and 4 for Rs. 6,500. The 
plaintiff brought this suit for the recovery of khas possession 
of the properties, hut was resisted by the defendants, who 
claimed under alienation from her brother, and also pleaded 
that by law of estoppel the plaintiff having allowed Najim- 
iiddin, her brother, to hold the properties in dispute as owner, 
and by the fact of the plaintiff’s raising no objection to the 
title of Najimuddin in the mortgage suit brought against Mm 
to which the plaintiff was a party defendant, she was estopped 
from challenging the decree. The Subordinate Judge held 
that as the service of summons on Rafikan in the mortgage 
suit was not proved, and as she denied all knowledge of the 
suit, she was not bound by it, and decreed the suit for khas 
possession. 

The District Judge, on appeal, reversed the decree and dis- 
missed the suit. On appeal, the High Court remamded the 
case for a finding on the question of the" character in which 
Najimuddin held possession of the property, and whether such 
possession was that of a manager or adverse to the interest of 
the plaintiff, and also whether the question of estoppel was 
made out. The District Judge, having heard the case on re- 
mand, came to the conclusion that possession by Najimuddin 
was not adverse, that estoppel was not made out, and that the 
defendant’s purchase was not shown to be bond fide ; and he 
accordingly dismissed the appeal. 

The defendants second party now appealed to the High 
Court. 

Baiu U'Ymhali Mooherjee (mth him Bahu La climd Narayrm 
for the appellants, contended that the plaintiff, Bibi 
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Rafikan, being Blade a party defendant in the mortgage suit, ; 
and an ex-par ie .deoree haying been passed in the said suit, ; NABsmas' 
unless the said decree be set aside, the plaintiff is bound by the 
decree. Moreover, Rafikan having allowed , the property to Ramkan 
stand in the name of Najimuddin, she was estopped by her 
conduct from impeaching the sale. That the defendants 
, appellants being hond fide purchasers for value, the suit of the 
.plaintiff .ought to be ■ dismissed. 

Df. BasJiheJiary GJiose {with, him Bahu Buldeo Narain Singh 
and Bahu Chandra Sekhar Banerjee), for the respondents. 

The plaintiff, Musammat Rafikan, being unaware of the suit 
instituted by the defendants, Narsingh Das and others, and 
the sale proceedings having taken place without the plaintiff 
knowledge and not being served on her, she was entitled to 
have the decree set aside on the ground of fraud. Moreover, 
the service of summons on her in the mortgage suit by the 
defendant, Narsingh Das, was not proved, and she was not 
bound by the decree made therein. 

, . Cur. adv. vuU. 

Holmwood AND Chattbrjee JJ. The plaintiff brought 
the suit giving rise to the present appeal on the allegation that 
her father had made a gift of the disputed property to her in 
1859 : that she gave a lease of the property to her father and 
mother, that on her father’s death her brother and mother 
held possession under the lease until the death of her brother 
in 1898, when, on going to assume Mias possession, she found 
herself obstructed by the defendants who claimed under alien- 
ations ■ from her brother. ' 

It appears that in 1879 her brother, Najimuddin, got his own 
name registered as proprietor under an alleged verbal gift from 
her , and thenceforward continued dealing with the property 
aa his own. In 1886 he mortgaged the disputed property to 
defendants Nos. 3 and 4. In 1888 he sold the same to defend- 
ants Nos. 1 and 2. In 1895 defendants Nos. 3 and 4 brought 
a suit on the mortgage and therein impleaded the plaintiff 
No. l-aS'Well as defendants Nos. 1 and ■2. and Najimuddin' as , 
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parties ^defendants. Tlie suit 'WaS' decreed, and at a sale held in 
execution^ thereof, the disputed property was purchased hy 
defendants Nos. 3 and 4 for Rs. 6,500. 

Amongst other things the defendants Nos. 3 and 4 pleaded 
in this suit that by reason of allowing Najimuddin to act as the 
owner of the property, and also by reason of her having taken 
no objection as to the title of Najimuddin in the mortgage suit , 
the plaintiff was barred by the plea of estoppel. The Court 
of first instance decreed the suit. On appeal, the District Judge 
dismissed the suit ; but on second appeal this Court remanded 
the case for a clear finding on the question as to the character 
in which Najimuddin held possession of the property, i.e., 
ndiether he had been m possession as manager or adversely, 
and also on the question of estoppel. The District Judge, on 
remand, has held that the possession was not adverse and that 
estoppel is not made out. 

It is contended in second appeal before us that at least the 
question of estoppel has not been properly tried, and on the 
facts appearing on the face of the record, the suit should have 
been dismissed. 

The Subordinate Judge held that, in regard to the mortgage 
suit, the plaintiff denied all Imowledge of this suit and the de- 
fendants could not prove that the summonses were duly served 
upon her. He goes on to say—'' paragraph 6 of the plaint of the 
mortgage suit would show that Bibi Rafikan (the plaintiff) 
was made a party, simply because she got her name registered 
in respect of Chak Garia, one of the mortgaged properties. 
HTiatever that might be when the service of summons on her 
is not proved, and when Rafikan denied all knowledge of the 
suit, she was not bound by it.” The District Judge, who first 
heard the ^appeal , held that the properties had been continuously 
in the hands of other persons to her knowledge, and the suit 
was barred by limitation. After remand by this Court the 
present District Judge has gone into the question of estoppel 
in a rather careless manner. , He says : — "the evidence as to 
Rafikan, having been- made , a party to the mortgage aiiit is 
meagre and unsatisfactory,” and ■therefore estoppel is notmade 
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,If we read the, language of the learned District Judge i9Qd 
.according to the ordinary sense of the. words used, lie is evidently Nabsingh 
wi’Oiig, for the plaintiff Ko. I was, on the face .of the .mortgage ^ ® ■ 

decree, a party defendant in the suit. It may, therefore, be that Rafikaf.' 
he meant to say, like the Subordinate Judge, that the service of 
summons upon her had not been proved, as otherwise there 
would be no meaning of the wnrds '' meagre and iinsatisfa.ctory.’^ 

But even reading this meaning into the words used by the 
learned Judge, and taking it for granted that the onus of prov- 
ing non-service was not misplaced, a further question remains 
to be decided, whether the plaintiff can get rid of the effect 
of the decree in the mortgage suit by simply j)roving that she 
was not served with the summons. The mortgage decree, 
which is inter partes ^ is primd jade binding on the plaintiff until 
it is legally set aside, and although she says she came to know 
of the defendant's possession in 1898, and evidently the title 
which they asserted, she has not taken any steps for that pur- 
pose. The principle of res judicata is a principle of rest and 
convenience, and not of absolute justice. It may be that the 
plaintiff was really unaware of the suit, and the decree and the 
sale proceedings were ail behind her back ; but she was bound , 
as soon as she came to know the facts, to come to Couit in the 
only manner in which the sanctity of a solemn act of Court can 
be impeached. She ought to have applied, if possible, to have 
the decree set aside under section 108, Civil Procedure Code, if 
she complained only of non-service of summons, or to have 
applied for a review on the ground of fraud, or brought a regu- 
lar suit on the ground of fraud if she alleged any. She has 
done nothing of the kind, and pleads ignorance of the suit when 
challenged by a title sanctified by a Court sale in execution of 
a soleinn decree of the Court. There is no doubt that fraud 
will re-open and nullify the most solemn acts of Courts of J ustice, 
and it has been held in a series of cases that a suit will lie for 
sotting aside a decree on the ground of fraud : see Ahdm 
Mazwmdm y. Mahomed Gazi (1), Mahomed Ookth v. Mahomed ' 


(1) (1894) I, L. R. 21 Calo. 600. 


m2 


Indian law rLporls. [Vol. xxxvli. 

1909 SulUman (1), Pran NaA Bay ' t. Mohesh Chandra Moilra (2), 
Nisiarini Dassi v. Nurdo Lall Bose (3), Madha Bamm Shaha v. 

Das Khagendra Naih Maha.ta v. Pran Nath Boy 

BAriKAN. (5). But fraud is neither pleaded nor proved in this case, and 
the only finding that assails the title of the defendants is non- 
seiviceof summons. There is no direct authority in this Court 
that a decree can be impeached on this groimd except under 
section 108 of the Civil Procedure Code. The question, how- 
ever, was raised in several cases, and the decisions seem to show 
more than indiiectly that non-service of summons alone is not 
a ground for setting aside a decree by suit. In the case of 
Abdul Mazmndar v. Mahomed Gazi (6), the learned Judges 
are reported to have said “it was argued that as the non-ser- 
vice of summons was the only indication of fraud alleged in the 
plaint, the proper course for the piaintifl: was to proceed under 
section 108 of the Code of Civil Procedm’e for setting aside 
the ex-yarte decree. But what is alleged in the plaint is not 
mere non-service, but fraudulent suppression of the summons, 
which must be the result of dehberate design the suit was 
held to be maintainable only if fraud was proved. There is an 
elaborate discussion of the principles upon which decrees are set 
aside for fraud in the cases of Mahomed Golah v. Mahomed 
SuUiman (1) and Nisiarini Dassi v. Nundo Lall Bose {B), but 
no reference to the relevancy of section 108 of the Civil Proce- 
dure Code in that connection. In the case of Pran Nath Boy 
V. Mohesh Chandra Jfo/iro (2), the learned Judges say — “ it may 
be conceded that the plaintiff could not bring a suit to set aside 
the decree on the bare ground that the summons was not 
served, or that he was prevented for some good reason from 
defending the suit, and that would be so whether he had or had 
not availed himself of the remedy provided by section 108.” 
This was, however, a mere opinion, as the case was really based 
on fraud. This case went on appeal to the Privy Council , and 
Lord Hobhouse, in delivering the judgment of the Judicial 

(1) (1894) L L. B. 21 Gala 612. (4) (1901) I. L. R. 28 Calc 475. 

(2) (1897) L L. R. 24 Calc. 546. (6) (1902) I. L. R. 29 Calc. 895. 

(3) (1899) I. L. R. 26 Calc. 891. , (0) (1894) I. L. R. 21 Calc. 606. 
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. Committee,, said— “it is ,im.possible to.say tliat,.tho matter now 
alleged as fraudulent matter came in any way before the Court 
under the applioation wliieli was made by virtue of section 
108 ’®: Raman Shalm v. Pran Nath Roy (1). 

In a similar case, Khagendm Nath 3{ahata v. Pran NaPi 
i?o|/ (2), before the Privy Council, it w^as argued that the 
applications of the plaintiff under sections 108 and 311 of the 
Civil Procedure Code having failed, he was not entitled to bring 
a suit for setting aside the decree and consequent sale on the 
ground of fraud. Lord Robertson, in delivering the judgment 
of the Judicial Committee, said — “those sections limit the 
attention of the tribunal to specific matters, and instead of 
subjecting to enquiry the radical question now involved, thev 
assume the existence of a real suit. But here the suit itself 
is attached as a fraud.” These cases indirectly support the 
view that if non-service of summons were the only ground on 
which a decree is impeached no fresh suit would lie. There 
is direct authority, however, in the Allahabad High Court, in 
the case of Piiran Chand r. Sheoclat Rai (3). In this case an 
application under section 108, Civil Procedure Code, having 
been rejected, it was held that the plaintiff could not maintain 
a fresh suit on the ground of non-service of summons. 

If the question of non-service of summons cannot be raised 
by suit, it cannot be raised as a defence to a suit, and the only 
remedy w^ould appear to he an application under section 108. 
The plaintiff is, therefore, not entitled to impeach the decree 
obtained against her on the mere ground of non-service of 
summons, and so far as this case is concerned must be held to 
bo bound by the mortgage decree and sale in execution thereof. 
In this view of the case the appeal must be allowed and the 
suit of the plaintiff dismissed, but under the circumstances of 
the case we do not allow costs in this Court : the appellants 
will have their costs in the Courts below. 

Apfeal allowed, 

'S.„A..A. A., 

(1) (1001) I. L. R. 2S Calc. 475. (2) (1902) I. L. R. 29 Calc. 395, 

{:p (1900) I. L. R. 20 All. 212. 
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APPEAL FROM ORIGINAL CIVIL. 

Before, Sir Lawremt H. Jenkin?) K,€,LE.f 'Chief Jiisticef and 
Mr, Justice Woodroffe. 

' JAWALA PRASAD / \ \ 

V. 

MUNNA LAL SEROWJIE.^^^^^^ ' ; 

Trade-marh—Reguiration^ effect oJ--VendoCs marh--Infrimgem^ of trade- 
marh-^Faasing-off action-^lnfunciion, variation of . 

An action for the infringement of a trade-mark is maintainable, even thougli 
the plaintiff be not the manufaetm*er or selector of the goods, but merely a 
vendor of them. 

There is no system of registration of trade-marks in India which gives a 
statutory title. 

In a suit for the infringement of a trade-mark, the plaintiff claimed the 
right to the exclusive user of a flower of a particular design, but his evidence 
v.M=; directed to establish that his goods were recognised by the general 
design of a HovrQT {fhid marha) i — 

Held, that in the circumstancas of the case, an association had been estalj- 
lished betsve.^ii tlie plaintiffs particular design and the goods sold thereunder, 
and inasmuch as the defendants had adopted the plaintiff*s trade-mark for his 
»)wn purposes, tlie plaintiff was entitled to an injunction. 

Aitiiough no speeilic objection weis taken on appeal to the form of the injune- 
tion ordered in the Court of first instance, which proceeded on the erroneous 
assumption that the goods sold by.the plaintiff were prepared by liim, a varia- 
tion should J-)ft introduced into the terms of the injunction, so as to fit it with 
ihe facts as actually established. 

Appeal by the defendants, Jawala Prasad and others, from 
the judgment of Fletcher J. (I). 

' Thisyappeal arose. -out of a; suit biought hy/the plaintiff, 
Mimna Lai Serowjee, for an injiihction to restrain the defoiid- 
: ants' from infringing liis trade-mark and for daniages. 

The plaintiff carried on business in Caleutta , as a, ghee 
merehaiit under the name and style and firm of Miinna Lall 
Dwarkadas, and for a period of over twelve years he had sold 

Appeal from Original Civil No. 49 of 1908. 

(1) (1908) L L, R. 35 Calc, 311. 
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his ghee in Calcutta and foreign markets, tinned in canisters 
bearing his embossed mark, which consisted of a conventional 
flower on a stem with leaves, the flower being of the shape of 
an ellipse with an indented circumference ^ having vdthin its 
circumference the initials of the plaintiff’s firm M. D, S., and 
having under the design of the flower the name of the 
plaintiff’s firm in the Devnagri character. This trade-mark was 
registered by the plaintiff in the year 1894. 

The defendants were also dealers in ghee, and from October 
1902 to February 1903 the plaintiff acted as commission agent 
in Calcutta for the sale of the defeiulant’s ghee. The infringe- 
ment complained of consisted in the fact that the defendants 
used on their canisters of ghee, intended for sale and export in 
the same markets, a colourable imitation of the plaintiff’s mark. 
It was alleged that the defendants’ trade-mark was calculated 
to deceive, and that it had in fact deceived, purchasers by 
inducing them to purchase the defendants’ goods in the belief 
that they were buying those of the plaintiff. 

The actual design of the defendants’ flower was almost 
exactly the same as the plaintiff’s mark : the initials, however, 
within the circumference wwe J. P. M., the initials of the 
defendants’ firm, and the name of the defendants’ firm was 
inscribed beneath the flower also in the Devnagri character. 
Unless the names and initials were read, the marks were not 
distinguishable. 

It was contended by the defendants that the flower-mark 
or “ plml ” mark v/as one which was common to a large number 
of traders in ghee, and that each trader inscribed his name and 
initials as a distinguishing mark, and that purchasers of ghee 
invariably asked for the phuV^ mark of the particulc'*' trader 
whose goods they desired to purchase. 

At the hearing of the suit, the evidence adduced by the 
plaintiff on the question of repute was not directed to the real 
point at issue, viz,, that the plaintiff’s goods were associated 
with his particular mark, but rather sought to establish that 
his goods were recognised by the general design of a flower 
{phiil-mfirJca), 
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i9m Flelcker J, eame to the conclusion on the evidence that 

Jawala caiiisters containing g/icc, marked with the plaintifi’s trade- 
1 RAt>AB come to be recognised in the market as ghee prepared 

by the plaintiff ” and that the defendants had deliberately 
Serowjiss, adopted plaintiff’s trade-mark. His Lordship granted an 
injunction “restraining the defendants from selling or offering 
foi’ sale ghee not prepared or manufactured by the plaintiff in 
ca listers ha;Ving embossed thereon a flower on a st(3m with 
leaves (the flower being in the shape of an ellipse with an 
mdented circumference) without clearly distinguishing sueh 
ghee from the plaintiff’s ghee,''^ and directed an enquiry as to 
damages (1). 

From this judgment the defendants appealed. It was 
aduiittod on appeal that the plaintiff was not the manufacturer 
of his ghee, but merely the selector and vendor. 



Mr, B. C. Miner {Mr. S. K. MMlick with him), for the 
appellants. Registration of a trade-mark in India does not 
gh^e any statutory title. To succeed in a “ passing-off ” action 
local repute must be established: Ooodfellow y. Prince (2). 
Tlie decree is in variance with the evidence adduced by the 
plaintiff , who claimed the exclusive user of all “ plml ” or floAver 
marks. The plml ” mark is a common incident of the trade 
and is extensively used: Emperor v. BaJcaullah MalUh (3). 
Purchasers distinguish the goods of the Viarious dealers by the 
initials and names. Where the mark is a common incident of 
the trade, closeness of resemblance is immaterial : see Kerly 
on Trade-marks, 3rd edition, pages 215 to 217, on the “ three 
marks ” rule. A trade-mark may be lost by extensive piracy : 
National Starch Manufacturing Gompany v. 3hmnis Patent 
Maizina and Starch Gompany (4). The defendants knew what 
the plaintiff’s mark was all along, as they had acted as agents. 
Although delay does not bar the right of action [Ftdlwood v. 
Fiillwood (5)], it may modify the relief granted and it has a 

{i) (I'JOS) I L. ir. 35 Calc. 311. (3) (J!)04) 1. L. R. 31 CaJe. 41L 

(2) (1887) L. R. 35 Oil. I). 9. (4) [1894] A. C. 275. 

(5) (1878) Lb. 9Ch, D. 17(3. 
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bearing on the weight of evidence ; clearer proof of fraudulent 
intent and of actual injury will be required : Eodgers v. Rodgers 
(1), Seton’s Judgments and Orders, 6th edition, Volume I, page 
633. Promptit’:de is the life of a trade-mark : see Kerly on 
Trade-Marks, 3rd edition, page 425. To obtain an injunction, 
the plaintiff must show that at the date of the hearing of the 
suit in January 1908, repute still existed : Ford v. Foster (2). 
An injunction is in the na.ture of preventive relief. [W oodroffe 
J. Ordinarily relief would be granted on the basis of the 
circumstances existing at the date of suit.] In a "passing-off ” 
action, relief by injunction must go on the basis of the circum- 
stances existing at the hearing of the suit, the object of an 
injunction being to prevent repetition. It would be otherwise 
in the case of relief b}^ way of damages. The antiquity of a 
trade-mark has no importance : the important feature is 
repute. The enquiry as to damages is not justified. 

3Ir, A, Chaudhiiri (with him Mr. Sircar), for the respondents. 

I concede that if infringements had taken place since the date 
of vsuit in 1903, to the plaintiff’s knowledge and without 
opposition, it would affect plaintiff’s remedy. But there is no 
evidence of this. [Woodroffe J. It is not your knowledge 
that is material : it is the loss of your repute in the mind of the 
public.] [Jenkins C.J. The mark would lose its denotation : 
where then would there be any '‘passing-off” ^ Eletcher J. 
was correct in coming to the conclusion that the defendants had 
deliberately adopted the plaintiff’s mark. The addition of 
the defendants’ initials and name did not avoid the infringe- 
ment. The authorities are collected in Kerly on Trade>marks, 
3rd edition, page 407. The infringement complained of is 
not with reference to the term “ as a generic 

term, but to the closeness of the resemblance of the defendants’ 
mark to the plaintiff’s. It is not necessary for the plaintiff 
to establish that he* was the manufacturer or even selector: 
it would be enough if the mark is identified with the plaintiff’s 
dealing with the goods : 3£ajor Brothers v. Franldm (k Son (3), 

( I) (1874) 31 L. T. 285. (2) (1872) L. R. 7 Ch. App. G j. 1 , 028. 

(3) [iOU8]I. K, B. 712. 
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KiioU V. Marshall (1) ; Kerly on Trade-Marks, 3rd edition, page 
54. [Jenkins G.J. MTiat do ^"on say to the terms of the 
injunction 1] The injunction is unhappily worded : but 
the intention was to protect the plaintiff and the terms may 
be varied. On the question of damages, allegation of special 
damage is no part of the cause of action ; there is, however, 
ovidonce of dama.ge. 

Mr. Mitter, in reply. Before the piiaciple--that where the 
defendant has effected an imitation, the Court will not be 
astute to balance the evidence as to the closeness of the imita- 
tion — is ap]>]ied, the plaintiff must esta].)IiBh th<3 preliminary 
point of repute : see Kerly on Trade-Marks, 3rd edition, page 
507, citing Herschell L. 0. Noav, what is the plaintiS’s trado- 
inark ? The plaintiffks evidence wont to establish that he had 
a trade-name {phul-marka). There is no evidence that his 
trad<‘ mark was the particular design of a flower, as distin- 
guisksed from a flower itself. [Jenkins C.J. That is, he 
makes too big a claim. Can we not deal with the fact that 
tliis particular form of flower has been used b}?- the plaintiff 
since 1894 ?] By placing his claim too high, the plaintiff may 
prevent the Court from defining the limits of his trade-inark. 
The foundation of a plaintiff’s right is the distinctive feature 
of his trade-mark. 

Cwr. adv. vuU. 

Jenklns C.J. This appeal arises out of a suit ])rought 
by the plaintiff to establish his oxclusive right to a mark, ^vith 
consequential relief. The plaintiff is one Miinna Lall Serov'jee, 
who carries on business in Calcutta as a ghee merchant in the 
name, style and firm of Munna Lall Dwarkadas. The defend- 
ants are Jaw^'ala Prasad, Mawaram and Gopal Das, who cany 
on business as dealers in under the name and style of 
Jawala Prasad Mawaram and Buktoar Mai Mocty, who carries 
on business in Calcutta as a dealer and commission agent in 
ghee. Since the institution of this a, p peal one of tlie defendants 

(i) (1894) W. N. 214. 
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has ;died, and Mr. Mitter,; who appeared on his behalf, has 
dropped the appeal so far as he is concerned. 

' It is alleged in the plaint, and established by the evidence, 
that for a considerable, time, that is to say for twelve years, 
the plaintiff’s ghee has been sold in Calcutta and foreign mar- 
kets, tinned in canisters bearing his embossed mark, which 
consists of a flower on a stem with leaves, the flower being of 
the shape of an ellipse v/ith an indented circiimferenee, having 
within its circiiniference the initials of the plaintiff’s firm M. D. S. 
The infringement is said to consist in the fact that the defend- 
ants used on their canisters of ghee, intended for sale and 
export in the same markets, a colourable imitation of the 
plaintifi’s mark : and it is alleged that the use by the defend- 
ants of this mark is calculated to deceive, as it has deceived, 
by inducing purchasers to buy the defendants’ goods in the 
belief that they are buying those of the plaintiff. Though the 
plaintiff’s mark has been described as a registered trade-mark, 
there is no system of registration here which gives a plaintiff 
a statutory title, and therefore it is necessary for the plaintiff 
to establish that the mark, in respect of which he makes this 
claim, has acquired a reputation in connection with the goods 
that he sells. A trade-mark means a mark used to denote 
that goods are of the manufacture or merchandise of a parti- 
cular iiidiyidual. That is the office of a trade-mark, and much 
of the difficulty in this case has arisen from the fact that evi- 
dence has not been directed to establishing that particular 
point. However, Mr. Justice Fletcher has come to a clear 
and distinct finding on the evidence before him in these terms : 

I have come,” he says, 'Ho the conclusion on the evidence 
that canisters containing ghee marked with the plaintiff’s 
trade-mark have come to be recognised in the market as ghee 
prepared by : the plaintiff,” and so an injunction wa.s granted 
by him '" restraining the defendant from selling, or offering for 
sale, ghee not prepared or manufactured by the plaintiff in 
canisters having embossed thereon a flower on a stem with 
leaves, the flower being in the shape of an ellipse with an 
indented circii inference, without clearly distinguishing Kueh ghee 
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from the plaintiff’s flrAeg.'’ In this finding, and in th^ 
injunction, there is this error, that it assumed that thej/Ziee was 
prepared by the plaintiff. This, admittedly, is not so. But it 
is contended on behalf of the plaintiff that though not prepared 
or manufactured by him, it is in fact selected and sold by Mm, 
and that contention is, I think, made good. The first question 
then that we hawa to determine is whether there is anything 
which supports the view that this particular mark used by the 
plaintiff on the canisters in which Mb ghee is tinned has come 
to denote in the market his ghee. We have the significant 
fact that from 1894 this mark has been claimed by the plaintifl' 
as his own, and lie has used that mark for the purposes of his 
trade in ghee. During the greater part of that time there has 
been no other mark of that character, and that naturally leads 
to the conclusion that the plaintiff’s ghee did become associated 
with the mark which he throughout used; and though the 
evidence is, as I have said, not carefully directed to the real 
point in issue, I think there is sufficient in the evidence to 
justify the distinct finding of the learned Judge that the trade- 
mark has come to be recognized in the market as indicating 
the ghee of the plaintiff. In this connection, too, one cannot 
but be impressed by the fact that the plaintiff’s mark was 
known to the defendants, and also by the very significant 
circumstance that with the whole world of flowers to clioose 
from, for some reason or other, the defendants have selected 
this particular form of conventional flower, and they have not 
come forward to explain how it was that this came about. In 
the eircumstances, I hold with the learned Judge that not only 
did this mark denote in the market the ghee of the plaintiff , 
but tiiat the defendants did deliberately adopt the plaintiff’s 
trade-mark for their own purposes. Having come to that 
conclusion, it necessarily follows that the plaintiff is entitled 
to succeed in this suit. The remedy that has been awarded to 
him by the Gonrt of first instance has been finst of all an in- 
junction ; and, secondly, an enquiry as to damages. No special 
ground of appeal has been directed against this enquiry as to 
damages, and it was not suggested to us, in the opening of the 


'vcalcittta series. ■ 

appellants^ ease before us, tliat this enquiry was erroneous, 
■ezcept so far as the whole of the plaintiff’s claim was miscon- 
ceived. , Mr. Mitter, however, proposed, in reply, to raise then, 
for the first time, a question as to the propriety of this ©nciuiry 
as to damages. But could not allow that question to be 
raised at that stage of this appeal, bearing in mind the grounds 
of appeal formulated for the consideration of the Court. 

Though no specific objection was taken to the form of the 
injunction, I think it requires modification, because, as I have 
pointed out, it proceeds upon an assumption which cannot be 
sustained, that is, upon the assumption that the ghee sold by 
the plaintiff was prepared or manufactured by him. That is 
not so ; and accordingly there must be a variation introduced 
into the terms of the injunction so as to fit in with the facts as 
they actually are established, by substituting the words “ being 
ghee ef ’’ for the words prepared or manufactured by.” Then, 
again, the words “ ghee from the plaintiff’s ghee ” (after the 
words without clearly distinguishing such ”) are not correct, 
and the words ‘‘canisters from those in which the plaintiff’s 
ghee is contained ” should be substituted for them. 

The result then is that, with this variation, the decree 
must be confirmed with costs, the costs of the two abandoned 
applications will be costs in the appeal. 

WooBEOFFE J. I agree that the appeal should be dis- 
missed with costs. I think the action is maintamahle, even 
though the plaintiff be not the manufacturer or selector of the 
goods, but is merely a vendor of them. The main point, 
however, which has been urged before us is this, that the claim 
is at variance with the evidence : what, it is said, the plaintiff 
claims is not the right to exclusive user of a flower, but to the 
exclusive user of the flower of a particular design which he 
registered in 1894. This, however, I may observe, was the 
claim that was made in the plaint, and it is in fact the right 
which has been protected by the decree. 

It is further urged that the evidence, if believed, shows that 
the plaintiff’s goods were recognised by the design of a flower 
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alone (wliicli was called pJml-mciflca ) , and not by tlie ■ particiilar 
design of a flower wMch. the goods bean embossed on them, 
indicating thO' plaintiff’s trade-mark, exhibit A. . I agree ' with 

the learned Chief .Justice in thinking that the evidence has not 

, Ssiwwjm been on this point very happily directed. -But this particular 
WooDBOFFE design has been used since the year 1894, and , I am satisfied 
that for the greater part of this period no other design of flower 
has been used by any one selling ghee. Therefore, if the 
plaintiff’s goods were associated with the mark of a flower, as 
there was only one flower, the association must have been with 
the flower of the particular design which the plaintiff has 
adopted. I tliink it is sufficient to show, in the circumstances 
of this case, that an association has been established between 
the plaintiff’s particular design of a flower and the goods sold 
thereunder. 

There is further evidence, it has been noted, that the 
plaintiff’s goods are known by this mark — evidence which, in 
my opinion, is none the less acceptable because reference is 
made merely to the design of a flower, and not to the particular 
distinctive marks of the plaintiff’s design. It must be remem- 
bered in this connection that, when that evidence was given, 
the witnesses had before them the particular exhibit, and I 
think it is reasonable to suppose that that evidence was given 
vdth reference to, and must be read in connection vdth, that 
exhibit. As to the similarity of the marks, this is transparent 
to the eye, and the doctrine of chances is all against coincidence 
and in favour of the conclusion that there has been, as the 
learned Judge has found, deliberate imitation. I do not 
consider, in the circumstances, that any direct evidence was 
necessary to establish that fact. It appears to me to bo a 
legitimate conclusion from the evidence that is. before us. 
Moreover, there is evidence that unless the names are read, 
the marks are not distinguishable. It may be, as the learned 
counsel for the appellants has pointed out, that "som© persons 
can read the Devnagri characters under the mark, which, h© 
claims, distinguish his mark from that of the plaintiff. But 
it must be remembored that others cannot do so. The ease 
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citedj vv UmSS' (I),, must be taken in relation to tbe 

circumstances of that case and the country in, which' 'that 
Judgment was pronounced. There’ it was an English name ; 
and ' the mark was current in England, and naturally the name 
could be road and understood by everybody. But , here the 
name is in 'Devnagri character, which is not readable by the 
greater portion of the public. 

' Apart from this^ we have this outstanding fact that the 
actual design of the defendants’ flo’wer is almost exactly the 
same as the plaintiff’s mark. WTiy is this similarity if it serves 
no purpose ? The adoption of an almost exactly similar mark 
indicates cogently, in my opinion, that the defendants believed 
that it was the design which sold the goods : if they did not, 
they would not have adopted it. 

The only other point which I wish to add to what the 
learned Chief Justice has said is this : I am not satisfied, as 
regards the evidence of the plaintiff’s witness, Nanda Lai, that 
he did not make any mistake as to the mark which he says he 
saw in the plaintiff’s firm. I think it is very important in this 
connection to remember that the reply which he gave was in 
answer to a question put by one of the plaintiff’s counsel in 
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examination-in-chief. 


Appeal dismissed^ 


Attorney for the appellants : N. G. Bose^ 

Attorney for the respondents : Mamid arid AgarwaUa^ 


J. 0., 


(1) (1867) 36 L. J. Ch, 504. 
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Before Mr, Justice Brett and Mr. J ustice Sharfuddin, 

TAHALDAI KUMRl 

V. 

GAYA PERSHAD SAHIT.^ 


Eindu Law — Succession— ’Mitahshara — Step-mother — Fathers sisters son — 
Gotraja-sapinda — Letters of Administration. 

In the Bengal Presidency, under the interpretation of the Mitaksliara law 
as aceexTted in the districts governed by that law, a step-mother is not entitled 
to succeed to the estate of her step-son either as a gotraja-sapinda or in pro- 
ferenee to the father’s sister’s sons. 

Lala Joti Lai v. Diirani Kower (1), Kumaravelii v. Virana Goundan {2)^ 
Muttammal v. Vcngalahslimi Ammal {'^) and Rama Nand v. Siirgiani {i), 
referred to. 

Kesserhai v. FGZa6 Raoji (5), Lallahhai Bapuhhal \\ Oasslhai (6} and Rus- 
soohai V. ZooleWiahai (7) not followed, having regard to the principle laid down 
in Collector of Madura Moottoo Ramalinga Sathupathy (S), 


Appeal by Musammat Talialdai Kumri, one of the appli- 
cants for letters of admiiustration. 

The facts are briefly these ; On the death of one Makimdi 
Lai Salui of Monghyr, his property passed to his two minor 
sons, Raghn Sahu and Chamru Sahu. The mmors both died 
of plague in March 1906. The following genealogy show.s the 
relations left by the minors : — 

Shibsahai Sahu. 

/ 

Musmt. Natho. Musmt. Radho. Makundi Lai (d. ) 

I I + Musmt. Ramo (d.) 


^lirija Gaya Pershad Firangi Lai Raghu (d.) Ciiamru (d). 

{daughter). {petitioner) {petitioner). (minor). (minor). 


^ Appeals from Original Decrees, Nos. 164 and 155 of 1907, against the 
decrees of d. C. Twideil, District Judge of Bhagaipui’, dated April 9, 1007. 


(1) (1864) B. L. R. Sup, Vol. 07. 

(2) (1870) 1. L. R. 5 Mad. 29. 

(3) (1882) 1. L. R. 5 Mad. 32. 

(4) (1804) L L. R. 16 All. 22L 


(5) (1879) L L, n, 4 Bom. 188, 

(6) (1880) I. L. R. 5 Bom. 110. 

(7) (1895) 1. L. R. 19 Bom. 707. 
(S) (1SG8) 12 Moo. I. A. 397, 430. 
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After Alusammab Ramo’s death, Makimdi Lai married lyoii 
Musammat Tahaldai, the present appeliaiit. TahIldai 

Two applications were presented to the District Judge of Kmist 
Bbagalpur for grant of letters of administration in respect of Gaya 

tlie estate of the deceased minors : one by Gaya Persliad and sahu. 

Pirangi Lai as father’s sister’s sons, and the other ’by Musam- 
mat Tahaldai as widow of Makiindi Lai and step-mother of the 
deceased minors. 

The learned District Judge following the decision of the 
Full Bench in Lala Joti Lai v. Durani Koiver (1) as settling the 
law in Bengal, granted letters of administration to Gaya Per- 
shad and Firangi Lai (respondents). 

Against this decision Tahaldai appealed to the High Court. 

3Ioulvi Malmned Miistaja KImi, for the appellant. The 
Full Bench case of Lala Joti Lalv. Dimni Koiver (i), rehed 
on by the Court below, does not decide the present question. 

Although “ step-mother ” cannot be included in the term 
“ mother ” as used in the Mitakshara, yet, in this case, the step- 
mother being the widow of the gotraja-sapimla of the Propositus 
cannot be regarded as altogether excluded from the succession 
to her step-son’s estate according to the doctrines of the 
Mitakshara (and Mayukha which is prevalent in Bombay): 

Kesserbai v. Valab Raoji (2), Riissoobai v. Zoolehhabai (3). 

Nanda Pandit, the author of Dattakamimansa, has also 
written a commentary on the Mitakshara of Viinanesvara, in 
which he has expressly mentioned step-mother as heir. Bal- 
1am Bhatta is of the same opinion; Sarbadhikary’s Tagore 
Law Lectures, 1880, pages 480, 482. The sapinda doctrine of 
the Mitakshara, as laid down in the Achara-Kanda, shows 
that relationship depends on having the particles of 

the same ancestor in common, and not in the connection de- 
rived from the capacity of making funeral offerings : Lallubhai 
Bapubhai v. Cassibai (4). The wife entering the gotra ot her 
becomes a mpiwla of Ms family.-, Tn- Madras the 

a) (iSG4) B. L. R. Sup. Vol 07. (S) (1895) I. L R. 19 Bom. 707. 

(2) (iS70) 1. L. R. 4 Bum, ISS, 2U9. (4) (1880) X. L. R, 5 Bom. liO, 119. 


step-motlier is regarded as-a handlm : Kmmrmelu y.. Viraiia, 
Goundan (1)... 

In Allahabad j no doubt, a. step-motlier is not regarded as 
an heir, because she is not expressly mentioned as sueli in the 
Mtakshara. But the list of female heirs in the Mtakshara is 
not, exhaustive. Sister is' not mentioned as heir, and for; a. 
long time she was not regarded as heir ; but she is now so; recog- 
nized everywhere. ■ All these females come under the^ general 
rule of the text To the nearest sapirda (male^ or female) 
the inheritance belongs.” The same reasoning applies to the 
half-sister as applies to the sister. It is submitted that the 
appellant being a sapinda ought to succeed in preference to the 
bandhiiSs such as the respondents. 

Baiu Dwarha Nath Mitier, for the respondents. The ques- 
tion is, whether the proposition enunciated by my learned friend 
has been received by the particular school which governs the 
district to which the parties belong : see the dictum of the Privy 
Council in The Collector of Madura v. Moottoo Eamalinga 
Sathupathj (2). Judged by this test, the claim of the other 
side fails. I concede that in Bombay females have higher 
rights than in Bengal, and sisters and others have been held 
to be competent to inherit, but that is because the Vyabahara 
Majoildia, which is a commentary on Yajnavalka regulating 
the law of succession in the Bombay Presidency, interprets 
the text of Yajnavalka relating to succession in favour of cer- 
tain female heirs. So far as Bengal is concerned, the question 
of the right of a step-mother is not res integra, and it has been 
held she cannot succeed : Lala Joti Lai v, Durani Kower (3), 
decided by a Full Bench of this Court in 1864, has not been 
questioned ever since. On the obherhand, the Allahabad 
High Court has followed .that decision: see Eama Na^id v. 
Bmgiani (4). 

The Privy Council have laid down that according to the 
received doctrines of the Bengal and Madras Schools, women 
; are' not' competent to inherit unless named and specified as 

■. 6, Mad; 29.: Si. ' (3,)' (1864) B. ,L. B. Slip. TgL' 67; 

I. A:. 397 , m, ■ (4) ',(1894) 16 All, '221. . 
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heirs by spmal t&xta: LaMuhliai Bapulhai v. Cassilai (1). 1909 

The text of YaJnaTalka, Chapter II, Seccion 1, paragraph 2, is T^iHAioAi 
the only text relating to succession. There the -word “ mother ” Ktohi 
has been used in its primary sense and does not include a step- ^Gaya 

mother. In Viramitrodaya, Chapter III, Part 7, a text is saiot. 
cited from Bandliayana where women are declared to be in- 
competent, to inherit, and she author points out that the 
succession of widows and others is due to express texts. 

A daughter-in-law cannot succeed her father-in-law under 
the Mtakshara, because she is not expressly mentioned as an 
hen- : Ananda JBibee v. Nomiit Lai (2). This case also shows 
that Ballam Bhatta is not recognized as an authority in Bengal. 
Viramitrodaya, which is an authority in Bengal, excludes the 
opinion of Nanda Pandit as quoted by my Mend. Even in 
Bombay a sister is recognized as heir, not because, as Nanda 
Pandit suggests, “ sister ” is included in the term “ brother ” in 
Yajnavalka’s text, but because she is regarded as a gotraja- 
being born in the gotra of the Propositus. A step- 
mother can be regarded as a gotraja-sapinda only by fiction. 

It is admitted we are handhus of the last oymer. We are, 
therefore, entitled to administration. The half-sister is not 
before the Court, — even if she were, it is now settled beyond 
controversy that she is no heir in Bengal : see Mayne’s Hindu 
Law, 7th Edition, page 721. 

Moulvi Mahomed Mustafa Khan, m reply. 

Beett and Shareuddin JJ. The present appeals are 
directed against a judgment of the District Judge of Bhagal- 
pur dealing with two applications for letters of administration 
to the estate of two minors, Raghu Sahu and Chamru Sahu. 

The applicant in one of the applications was the stop-mother 
of the two deceased minors, and the applicants in the other 
were the father’s sister’s sons of the deceased. The minors 
also left a half-sister by the same step-mother, but she is not a 
party to either of the two applications. The learned Distnct 
Judge held that letters of administration could only be issued 

(J) {1880) I. D. R. 5 Bom. no, 118. (2) (1882) I. L. R, 9 Calo. 318, 
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to the persons entitled to succeed to the property, and, on a 
consideration of the authorities, he was of opinion that - under 
the; Mitakshaia system of the Hindu Law as interpreted in 
Bengal in the Full Bench case of Lala Joti Lalx, Durani Koivef 
(1), the step-mother was not entitled to succeed in preference 
to the other applicants, the sister’s sons of the father, who 
were admittedly the own handhus oi the deceased. Against 
this decision two appeals in respect of the two applications 
liave been preferred to this Court by the step-mother. 

In support of the present appeals, the learned pleader who 
has appeared on behalf of the appellant has contended that, 
in deciding this question of Hindu Law alluded to above, we 
should be guided by certain decisions of the Bombay High 
Court, and he suggests that, so far as the province of Bengal is 
concerned, the matter has not been decided by the Full Bench 
ease (1) on which the learned District Judge has relied. He 
has contended that, in the Full Bench case referred to above, 
all that was decided was that in a divided family a step-mother 
cciild not come in as an heir of her step-son , as she was not in»- 
cluded in the term ‘‘mother ” as used in the Mitakshara when 
specifying the female heirs entitled to succeed. The opinion 
expressed in that decision does not, however, appear to us to 
be confined to that point alone ; for the judgment runs as 
follows : — “For the above reasons, we are of opinion that a 
step-mother cannot take by inlieritance from her step-son.” 
The argument advanced by the learned pleader with reference 
to the right of the step-mother to succeed to the estate of her 
step-son is to the effect that as a gotmja-sapinda she is entitled 
to succeed in preference to the father’s sister’s sons, who are 
only handhus. In support of this view, he has rehed on the 
ea.^e ot Kesserhai r, Valah Baoji (2), in which it has been held 
that a step-mother is not excluded from the inheritance, but 
comes in as a gotraja-sapinda. He next relies on the caSe of 
LaUuhhai Bapuihai r, Cassibai (3) in support of the same 
view that, on maiTiage, the w'ife and the husband become 

(1) (I86‘i) B L. R. Sup. Vol. 67. (2) (1879) I. L, K 4 Born. 188. 

(3) (1880) I. L. R, 6 Bom, liO. 


% 


VOL XXXVIL]::^;' 'o SERIES. 

sa^pMa relations to each other, and,, thereiore, the step-mother 
heemiies goimja-sapM^^ of the step-son ; and he ah’o relies on 
the case of Russoobad y. ZoolekJmhai (1), in v/hich it was held 
that a step-mother succeeds to the xnoperty of her stej)-soii in 
preference to the step-son’s x:)aternal uncle’s son. He has fur- 
ther referred us to the opinionB of Nanda Pandit as giyen in 
the xirinciples of the Hindu Law of Inheritance by Sarbadiii- 
kary at page 480, and of Balain Bhatta as given at page 482 
of the same book, and has contended that, on the basis of these 
authorities, we should hold in the present case that a step- 
mother is entitled to succeed to her step-son. 

The learned pleader for the appellant has admitted that, 
ill the case of KimiaraveM v. Viravja Goundan (2), it has been 
held that neither a half-sister nov a step-mother can succeed 
to the estate of the sfcep-brother or the step-son according to 
the Mtakshara system of the Hindu Law, and that jn the same 
volume of the Indian Law Reports, Madras Series, in Mutfam- 
mal V. V engakikshmi Ammal (3), it has been held that a 
step-mother is not entitled to succeed to a deceased step-son 
before the maternal grand mother. He has, however, sug- 
gested that the last-mentioned decision does not go so far as to 
exclude the step-mother from succession altogether, as seems to 
have been the opinion of Mr. Mayne as expressed in his woih 
on Hindu Law and Usage, Seventh Edition, page 730, but 
merely to lay down that she cannot succeed as a sapinda, 
though she may possibly succeed as a iandhii. The learned 
pleader has also admitted that, so far as the Allahabad High 
Court is concerned, the authorities are all in one direction and 
are coni-rary to the view which he wishes to maintain, that a 
step-mother can' succeed to the estate of her deceased step-^son. 
The case of Rarmi' Nand v. Surgiani (4) is a direct ease in point, 
in which, in that Court, it has been held that a , step-mother, 
' cannot .^so.' SUcceecL ' 

The argument, therefore, of the learned pleader in support 
of the jiresent appeals amounts to this that, in dealing with 

(1) (18U5) h n. R. 19 Bom. 707. (3) (1882) i L. B. 5 Mad. 32. 

(2) 0879) J. L. n B Mad. 29. (4) {18S4) I- L. B. 16 All 221- 
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tlie question before, us, , we' should ignore thev 
at ; by the High 'Courts of .Madras and Allahabad and the Full 
Bench decision of this Court, and should bo guided in our deci- 
sion by the decisions of the Bombay High Court. Wo are not 
prepared to adopt the course' which the learned pleader sug- 
gests, and which is entire lyopposed to the principle which the 
Privy Council have laid down in the case of The GoUector oj 
3Ia(him v, Moottoo Rcmalinga Satlmfatliy (1). In detexiiiining 
the question before us, it is necessary for us to be guided by 
the law as it has been accepted and administered in this Pro- 
vince. The authorities on which the learned District Judge 
relies seem to us to support fully the decision at w^hich ho has 
arrived, that, so far as this province is concerned, under, the 
interpretation of the Mitakshara Law as accepted in the dis- 
tricts governed by that law^ a step-mother is not entitled to 
succeed to the estate of her step-son either as a gotraja-sapMa 
or in preference to the father’s sister’s son. In arriving at this 
conclusion, we do not wish to lay down that the step-mother 
and the half-sister will not be entitled to maintenance out of 
the estate of the deceased. In our opinion the learned pleader 
has entirely failed to establish his contention that the step- 
mother is a gotmja-sapinda at all, the balance of authority 
being, so far as this side of India is concerned, distinctly, against 
him, and he has also failed to show to us that, as a bandim, 
the appellant has preferential rights to succeed to the estate 
of her step-son to those of the father’s sister’s sons. 

The learned pleader . has also discussed the rights of the 
half-sister pbut, as we find that she is not a party to either of 
the applications, it is mot necessary for us to consider, her posi- 
tion. The result, therefore, is that both the appeals are dis- 
missed, In the circumstances of the case, we direct that each 
party do bear her or their otoi. costs. 

Appeals, dumissed. 

B. D. IS. 


(1) ,(IS68.) 12Moo, r 4. 397, m. 
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CRIMINAL REVISION. 


Before Mr, Justice Stephen and Mr. Justice Carndiiff. 

LAKHT NARAYAN GHOSE loio 

t?. Jan. 6: 

EMPEROR.* 


Jurisdiction of Magistrate — Cognizance on information received hy him in 
another public capacity — Legality of the institution of criminal proceedings 
in such case — Criminal Procedure Code {Act V of lS98)i s. 190 [1) (c). 

Held per Stephen J. (Oarndufl J. dubitante), that a Magistrate who has 
received information in another public capacity, e.g., as manager of an encum- 
bered estate, of tlie offence of mischief by cutting timber from the estate 
forest, cannot act on it in his capacity of a Magistrate and initiate criminal 
proceedings under section 100 (1) (c) of the Criminal Procedure Code- 
Thalcur Per shad Singh v. Emperor (1) referred to. 

An order, on taking cognizance of a ease under section 426 of the Penal 
Code, directing the attachment of trees, the subject of the alleged offence, is 
v7ithout jurisdiction. 

The Deputy, Commissioner of Singblium, wlio was the 
manager of the Dalbhum encumbered estate in Chaibasa, 
acting in such capacity, deputed one Kedar Nath Sircar, a 
servant of the Court of Wards, to inquire into an alleged 
cutting of timber belonging to the estate. The latter, after 
holding an investigation, made a rejiort, on the 4th November 
1909, to the Deputy Commissioner, to the effect that under 
the instructions or permission of one Lakhi Narayan Ghose, 
the dewan of Raja Satrughan Deo, proprietor of the Dalbhum 
estate, 15 inahua trees had been cut by Bahadur Gir and 
]>liarii Ram, and were lying in different parts of village 
Narsingar, and that the brcinclies of the trees had been removed 
to the Railway-station yard for sale as fuel. It appeared 
that the Raja was desirous of establishing a Mt in the village, 
and that the trees liad been cut for the purpose of erecting 

Criminal Pk^evision No. 1390 of 1909, against the order of A. W. Cook® 
Do|ynty Comraissionor of Singbhum, dated Nov. 6, 1909. 

(!) (1906) IOC. W. N. 775. 
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huts in the /i4«. Upon the receipt of the report of Kedar 

Nath, the Deputy Commissioner, acting in his capacity of a 
Magistrate, passed the following order on the 6th November 
“ Lakhi Naravan Ghose wiU be prosecuted under section 426 , 1. P. C. Attach 
the 15 maJim trees lying near Indtar and elsewhere, mcludmg the station 
yard. Baku A. 0. Das will arrange for disposing of them. J^^^r have 
the huts in the new hdt dismantled, and the wood mil be sold by the Deputy 

Collector.” 

On tlie 19tli November the petitioner received a summons j 

purporting to be signed by Babu B. Sirkar, Deputy Magis- 
trate, calling upon him to answer a charge under section 426 
of the Penal Code. He thereupon moved the High Court and 
obtained the present Rule. 


Bohu Muiwuiiha Ndth Moohet'jBC, for the petitioner. 

The Dejndy Legal Remembrancer {Mr. Orr), for the Crown. 


Stephen J. In this case the Deputy Commissioner of 
Singbhum ordered a prosecution of the petitioner for wrong- 
fully cutting certain trees in a forest, and on reading the 
Explanation we must take him to have done this under section 
190 (1) (c) of the Criminal Procedure Code. He also ordered 
certain trees to be attached. 

This Rule has been granted on two points. The first is 
that ho had no authority to order the prosecution ; and the 
second, that he had no authority to attach the trees. 

As regards the second part of the Rule, it is admitted that 
the order was without jurisdiction, and the Rule must be made 
absolute. 

As regards the first part, Avhat happened is as follows. The 
Deputy Commissioner ivas also the manager of the encum- 
bered estate, and in that capacity ordered one Kedar Nath 
Sircar, a servant of the Court of Wards, to make certain en- 
quiries. The order which is now complained of was made as 
the result of the report, made by Kedar Nath. It is now' 
argued, on the strength of the ruling in Tliakur Pershad Singh 
X. Emperor (1), that he had no authority to do so, because, 

(1) (1900) 10 C. W. N. 775, 
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having received the inf ormation as the manager, he could not 
-act upon it as a Magistrate. In accordance with that ruling, 
I am of opinion that his action in this matter was illegal, and 
that the present proceedings must accordingly be quashed. 
The Rule is made .absolute. 


LaIvHI..' 

Nabayan 

Ghose 

p. . 

Empeboe. 


Caenbuff J, 111 the particular circumstances of this case, 

I am prepared to agree to the Rule being made absolute. It 
will, of course, be open to the authorities to reinstitute pro- 
ceedings against the petitioner on a firmer basis, should they 
bo so advised. 

But I am not prepared to accept, -ndtliout question, the 
ruling in Thakur Pershad Singh v. Emperor (1), in so far as it 
lays it dowii that a Magistrate is not competent to act under 
section 190 (1) {c) of the Code of Criminal Procedure on 
any information which has been transmitted to him in another 
public capacity. This clearly goes beyond the provisions of 
the Code itself ; and I am inclined to think that the safeguards 
supplied by those provisions are sufficient, and that there is no 
adecj^uate reason, based on general principles, for extending or 
amplifying them. If a Magistrate takes cognizance, under 
the clause referred to , on information received from any person 
other than a police officer, or upon his owm knowdedgo or sus- 
picion, then he is bound by section 191 to give the accused an 
eaiij? opportunity for objecting and obtaining a trial at the 
lurnds of another Magistrate. And where a Magistrate is 
“ personally interested ” in a case, he cannot, under section 
556, try it, or commit it for trial, without special permission. 
These provisions follow the salutary rule that a Judge shall not 
be a Judge in what may be called his own cause : but they draw 
the line, advisedly as I imagine, at trial or commitment, and 
do not go the length of impeding mere cognizance of crime. 
Nor would it, in the circumstances of this country, be advis- 
able to go so far ; for, although it is undoubtedly bettor that a 
Magistrate should not move at all where he is, or has been, 


(i) (1900) IOC, W. N. 775, 
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'in any way Mmself concerned, it not difficult to conceive 
cases in.' which there might be no one but such a Magistrate 
competent to act, and his incapacity to issue process might 
involve the escape scot-free of offenders. I should hesitate, 
therefore, to add to the Statute law on the subject. 

Rtile absolute. 

E, H. M. 


TESTAMENTARY JURISDICTION. 


Before Mr. Justice Fletcher. 

NAGENDRABALA DEBT 

V. 

KASHIPATI CHOWDHRY. * 

Prohate — Letters of Administration — High Court and District Courts Jurisdiction 
of — Concurrent jurisdiction — Prohate and Administration Act (V of 1881) ^ 
SB. 2t 51i 56‘, 87 — High Court” meaning of ^ ins. 87— Practice — Pule 740 
{of the High Court Pules and Orders). 

The High Court has jiirisdiction to grant probate and letters of adminis- 
tration, on the Original Side, in anjr case wliich could have been brought before 
any District Judge in either of the two Provinces of Bengal. 

“ High Court ” mentioned in section 87 of the Probate and Administration 
Act (V of 1881) is not merely confined to the Appellate Jiirisdictioh. of the Court, 
but it includes its Original Jurisdiction. 

In the goods of Mohendra Narain Roy (1), referred to. 

Section 87 of the Probate and Administration Act does not reciuire that- 
any portion of the property should be within the limits of the Original Juris- 
dietion of the High Court ; and Kiile 740 of the High Court cannot over- 
ride the express provisions of this section giving the Pfigh Court c?oneurrerit 
jurisdiction with the District Court. 

This was a Rule obtained on the 4th of Maj^ 190S by 
Kashipati Chowdhry and Surath Chandra Chowdhry, the first 
cousins {i.e. father’s brother’s sons of the deceased), calling 
upon Nagendrabala Dehi, the executrix of the last will of the 

Motion in Original Civil Suit No, 6 of 190S. 

, (1) (1900) 5 a Wh N. 377 . 
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deceased 5 to show cause why the grant of the probate made to 
her should not be revoked, and why she should not pay the 
costs of, and incidental to, this application. 

Tara. Pada Ciiowdhry died on the 7th of May 1900 at 
Baiijoliaty in the District of Hooghly, leaving two widows, 
Benoda Debi since deceased and Nagendrabala Debi, and his 
first cousins (that is to say father’s brother’s sons), Kashipati 
Chowxihry and Surath Chandra. Chow^dhry, as reversionary 
heirs in case of intestacy on the death of the widows. He 
left all his property situate within the jurisdictions of the Dis- 
tricts of Hooghly and 24-Pergannahs, but none within the 
jurisdiction of the High Court. Nagendrabala Debi obtained 
a probate of the will of Tara Pada Chowdhry, deceased, on the 
20th. November 1907 from the High Court ; the applicants 
applied to set aside the grant of probate on the grounds, fi^rst, 
that, this Court had no jurisdiction to entertain the application 
for probate ; secondly, that the will was not genuine, and that 
no citation was issued to the applicants. 

Mf, Pugh (with him Mr. 0, D, Seal), in support of the 
Rule. The Court had no jurisdiction in its Original Side to 
grant probate in respect of wills whereby no property was left 
in Calcutta. By concurrent jurisdiction, it was meant that 
where there were properties both in Calcutta and outside 
it, that the Original Side of this Court would have jurisdiction 
for the purpose of granting probate. By “High Court” in 
section 87 of the Probate and Administration Act, it was 
meant the High Court in its Appellate Jurisdiction. 

Jfr. A.O, Banerjee shewed cause, and relied upon In the 
goods of Mohendm Narain Roy (1), and cited sections 2 and 87 
of the Probate and Administration Act and the Notification in 
iho^rCMcutia Bazeile of 28th April 1881, Part I, page 445, and 
submitted that the Original Side of this Court had ample juris- 
diction to grant probate in respect of wills whereby properties,* 
moveable or, immoveable, were left within the. Presidency .of 
B.engal, coiacurrently ..with the District Judges., to whom,. the;.'. 
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power to grant probate is delegated by the High Court, and 
whose jurisdiction to grant probate is confined to properties in 
the J3istricts oiilj^ Monohur Mooherjee, In the matter of (1), 
was also referred to. 


Fletcher J. In this case a preliminary point has been 
taken as to whether the High Court has jurisdiction under the 
provisions of the Probate and Administration Act to grant 
probate, unless a portion of the assets are situate within the 
limits of the Original Jurisdiction of this Court. 

The sections of the Probate and Administration Act that 
are material are, first, section 2, which provides that no Court 
in any local area beyond the limits of the town of Calcutta, 
Madras and Bombay, etc., and no High Couii), in exercise 
of the concurrent jurisdiction over such local area hereby 
conferred, shall receive applications for probate or letters of 
administration until the Local Government lias, with the pre- 
vious sanction of the (3<)vernor-G-eiieral in Council, by a noti- 
fication in the Official Gazette, authorized it so to do.’^ The 
notification refeiTed to has been published in the Calcutki 
Gazette in 1831, by which this Court (that is the High Court 
of Calcutta) has jurisdiction to receive applications for probate 
and letters of administration throughout the territorioB subject 
to the Lieutenant-Governor of Bengal. 

The next section necessary to call attention to is section 51. 
Section 51 defines the jurisdiction of a District Judge for 
granting probate, and the terms of that section are extremely 
general : and it says that ^Vthe District Judge shall haTe juris- 
diction in granting and revoking probates and letters of ad- 
ministration in all cases within his district.” Apparently 
nothing is said here as to what the cases v/ithin his district, are 
meant to be. Then section 56 defines the oas^ where probate 
and letters of administration may be granted^ by the District 
Judge, and the cases are where the testator had at the time of 
his death a fixed place of abode or any moveable or immove- 
able property within the jurisdiction of the Judge. 

(l) (1880)1. L. R. scale. 756, 
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Then comes,, seetiori' BTj which provides that the High' 
Court shall', have, coHcurreiit jurisdiction with the District 
Judge in the exercise of ail the powers hereby conferred upon 
the District , ' Judge,” Now the powder conferred upon the 
District Judge is to have jurisdiction hi all cases in his dis- 
trict ^ and under the general, notification it is obvious that the 
High Court, has Jurisdiction in all cases in all districts of the 
District Judges, I think, from sections 2, 51 and 87, it is clear 
that the High Court has jurisdiction in all districts. That 
being so, so long as the petition could have been presented to 
any one District Court in one of -the two Provinces of Bengal, 
this Court has, in my opinion, power to grant probate or letters 
of administration. 

The next point taken by Mr, Pugh is that the High Court . 
meant here is the High- Court exercising its Appellate Jurisdic- 
tion. That point has been disposed of by Sir. Justice Sale in 
the case of In the Goods of Mohendm Narain Boy (1). It is 
sufficient for me to say that I agree wdth Mm, that the High 

Court ” mentioned in section 87 is not merely confined to the 
Appellate Jurisdiction of this Court, but includes Original 
Jurisdiction, The word “ concurrent ” could mean nothing if 
it applied to the Appellate Jurisdiction. In my opinion the 
High Court has jurisdiction to grant probate or letters of ad- 
ministration on the Original Side in any case which could have 
been brought before any District Judge in either of the two 
Provinces of Bengal, 

The next point is as to the meaning of Rule 740 of this Court. 
It appears that this Rule came from archaic times : originally 
it was one of the Rules framed under the Charter of George 
HI.- , That Rule has apparently never been altered. In those 
days ' the Supreme Court had power to grant probate or letters 
of administration if the testator or the intestate, if a European 
British subject, died within the limits of Bengal, Behar or 
Orissa, and also jurisdiction in the case of a person not a 
European British subject, if there was property within the 
limits of the Original Juri,sdictioiii of the Supreme Court. That 
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;;^,^ seems to have been' continued ; ■ but' the question is 

; bala^Bebi- unless, the .petitioner proves there is property within 

V. ^ jurisdiction, that Rule is binding and overrides, the provisions 
Ceowdhby. of the Probate and Administration Act giving the High Court 
Flktcteb J. ^^o^ciirrent jurisdiction in all cases. Section 87 does not require 
that any portion of the property should be within the limits 
of the Original Jurisdiction. I think these Rules cannot over- 
ride the express provisions of section 87 giving the High Court 
concurrent jurisdiction. It is apparent that that Rule refers 
to ' application for probate in common form of a written and 
perfect will, etc., to be made by petition/ etc. It moans a 
petition in the common form of probate, where use is made of 
the common allegations in the petition which is adopted as a 
matter of practice. 

That Rule, in my opinion, does not override the practice 
of the High Court ; I thmk, therefore, the contention of Mr. 
Banerjee is well-founded, and hold that this Court has power to 
grant probate. 

Attorney for the plaintiff : lY, A. Sett, 

Attorney for the defendant : N, N. Milter, 
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PEARY MOHUN MUKERJEE 

V. 

NARENDRA NATH AIUKERJEE. 

[On appsal from the High Court at Fort William in Bengal,] 

Parties — Addition of parties — Limitation Act (XV of lST7)t s. 22 — Changing 
cJmracter of defendant after period of limitaiion for suit has expired — Amend- 
ment of Plaint-^Ciml Procedure -Code (Act XIV of 1882), as, 32 f 53, o82 
— 8idt against DebuUar estate — Expenses necessary for Debutiar estate — 
Indemnity to estate of former sehait by successor — Liahility of Dehuitar^ 
estate. 

The parties to this litigation were the descendants of a testator, who by his 
will dedicated immoveable property to the performance of the worship o! 
certain idols and other pious acts, and provided for the order of succession to 
the office of sebait among his descendants. The suit was instituted on 25th 
January 1897 by the respondents as executors of a deceased sebait against the 
appellant, who had bcon appointed receiver of the debuttar estate, for money 
which, owing to interference and obstruction by the appellant in the collection 
of the rents, had not been received by the deceased sebait during his sobaitship, 
and for expenses he had consequently been obliged to pay out of his private 
funds to protect the estate, and enable him to perform his obligations as sebait* 
All the other surviving descendants of the testator ivere made parties, and the 
appellant was sued both in bis capacity as receiver and in his personal capacity. 
After, the expiration of the period of limitation prescribed for the suit, an 
amendment ' of the plaint was made by the Court, adding to it a prayer 
that it might bo detennined who wras the sebait, and that the debuttar estate 
should bo represented by the person declared to be entitled to tli© sebaitship, 
'The appellant was found to be so entitled and was impleaded as sebait 

HeW, affirming the de cision of the High Court, that the object of the amend- 
ment was merely to determine judicially which of the living descendants of 
tlis original testator, all of whom were already parties to the suit, was to be 
considered sebait. It did not alter the chai'acter of the suit, nor amount to 
the addition of a new defendant within the meaning of section 22 of the Liini’ 
tatlon Act (XV of 1877), and the suit was therefore not barred, 

Heid, also, that the estate of the deceased sebait was entitled to be reimbursed 
aE sums properly expended by him in the preservation of the debuttar estate 
(as payment of Government revenue and the Uke), and in defending his position 
m sebait which was challenged unsuccessfully by the appellant. 

. .. Presenter ''hoim Macibagkt£ 5X, toED Colons, and Sib- Aeth'ub '-Wilson. 
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Waiters v. Wm€6rMge (1) followed. 

were also entitled to recover aE moneys properly expended 
l>y the deceased sebait In performing the obligations imposed upon him by tho 
original ' testator’s will. ' The right of indemnity was incident' to the position 
'ol a trasteoj and the liability in respect of that indemnity was the first charge 
on the trust estate. ' 

Abtsal from a judgment and decree {24tli February 1005) 
of the High Court at Calcutta which affirmed a decree (30th 
June 1903) of the Subordinate Judge of Hooghly. 

The principal defendant was the appellant to His Majesty 
in CouncE. 

The suits out of which this appeal arose, was instituted on 
25th January 1897 by the respondents as executors of a de- 
ceased sebait to Recover the sum of Es. 77,964-0-6 from the 
debuttar estate to which the defendant (appellant) had suc- 
ceeded,, as sebait, or in the alternatiTa from the defendant 
himself personally. 

The facts of the case will be found fully stated in the report 
of it before the High Court (Ghose and Paegitee JJ.) in I. Lo 
R. 32 Calc. 582. 

On this appeal, 

Sir i?. Finlay^ DeGruyther, m.d A. i¥. Dunne, 
for the appellant, contended that at the date of the addition 
of the appellant as a defendant in his capacity of sebait the 
suit was barred by limitation. Making him a defendant in a 
new capacity was equivalent to adding a new party defend- 
ant : it was an amendment of the plaint which made a change 
in the character of the suit, and the addition as a party defend- 
ant of the idol, who' was not a party before. The six years- 
period of limitation provided by Article . 120 of Schedule II of 
the Limitation 'Act (XV of 1877) was applicable to the, suit. 
The amendment was made , on 8th July 1901, more , than 'six 
years' after the death of 'Bijoy Krishna Mukerji, ' when the 
cause of action origmally arose ; and. the suit must be deemed 
to have been instituted against the appellant, in his capacity 
as , sebait, for the first time at the date of rth0;'amendinent„ 
ID (is7i) t. E. r €h. D, m. 
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Tli6: Cb no power to extend the period of limitation j. ;. 

_ and the suit was therefore barred. , Reference was made to; ' 
the. Limitation Act^ section 22, and Schedule II, Article .57 ; 
and Civil Procedure Code (Act XIV of 1882), sections 32, 53, 
562 to 566 and 582. 

It .was ''also contended that the debuttar estate was. not 
liable for the costs or expenses incurred by Bijoy Eliishna ' 
Mukerji in suit No. 40 of 1892, nor in connection with the other 
civil and criminal cases and proceedings instituted by him ; 
that Bijoy Krishna Mukerji had no right or authority under 
the wili of Jaga Mohun Mukerji, or otherwise, to incur such 
expenditure on behalf of the debuttar estate; and that, such 
expenditure by him, and after Ms death by the respondents, 
ought to have been hold to be . voluntary payments and not' 
chargeable agahist the debuttar estate. There was no justi- 
fication for expenditure to a greater extent than what was 
received. As to the position of a sebait in such a case, refer- 
ence was made to Shihessoufee Dd)ia v. MothooTaimth Acharjo 
(1), The expenditure must be shown to have been necessary. 
CoJien^ and Boss, for the respondents, were not heard. 

The judgment of their Lordships was delivered by 
Lord IHaotaghteit. TMs'is an appeal from a decree of 
the High Court of Calcutta affirming a decree of the Subordinate 
.Judge of Hooghly. 

In the Court of fii’st instance the present respondents were 
plaintiffs. The suit was brought by them as executors of 
Bijoy. Krishna Mukerji, who was sebait of a debuttar estate 
for nearly four years, to recover Rs. 77,964-9-6 aUeged to be 
due to him in that capacity, either from the estate or from the 
principal defendant, the present appellant, personally. ' 

The Mstory of the litigation is shortly as follows : — 

Jaga Mohun Mukerji, who died in 1840, by will dedicated 
certain properties to the sheba, or worship, of two Thakurs, 

■ or idols, the annual celebration of Durgapuja and" other pious. 

fl) {I80&MS Moo., n: ^ 
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aotSj and provided for tlid'order of succession to the office: of; 
sebait among his own descendants. , ' 

The first sebait was the appellant’s father. He was suc- 
ceeded by his step-brother, who died in September 1890. ' On 
his death the succession opened to Bijoy Krishna Mukerji. : 

; Bijoy’s succession was opposed by the present appellant, ■ 
who threw every possible difficulty in the way of Ms obtaining 
possession of the estate and collecting the rents. 

Finally, Bijoy brought a suit, No, 40 of 1892, in the Court 
of the Subordinate Judge of Hooghiy, to establish Ms title to 
the office of sebait under the testator’s will. 

On the 29th of January 1894 the Court decided in Bijoy’s 
favour. Bijoy died on the day on which the decree was made. 
By Ms will he appointed the present respondents his executors, 
and on the 2nd of March 1894 they obtained probate. 

On the 25th of January 1897 the respondents brought 
the present suit against the appellant, who had been appointed 
receiver of the debuttar estate, both in Ms capacity of receiver 
and in his personal capacity. All the surviving descendants 
of the original testator were made defendants. The respon- 
dents as plaintifis alleged that, owing to the interference of 
the appellant and Ms persistent opposition, Bi joy was not able 
to recover more than Es. 4,607 odd during Ms incumbency, 
while he was compelled to spend Rs. 71,572 odd out of his 
private funds in protecting the debuttar estate and perform- 
ing Ms obligations as sebait^ and that after Bijoy’s death they 
had to pay a further sum on account of the debts of the 
estate. In the result they claimed the sum of Rs. 77,964-9-6 
from the estate, or in the alternative from the appellant 
personally. 

The appellant defended the suit, alleging, among other 
things, that the claim was barred by limitation, and that 
neither he nor the estate was under' any liability to Bijoy’s 
executors. 

OB' the ' 17th of Februaiy 1899 the Subordinate Judge 
made a decree determining that the claim was not barred by 
.^limitation. ' He held that - the appellant , was liable ' personally ' 
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so far as: Le liacl realised moneys belonging to tlie estate , and 
tliat, as regards tlie rest of tlie claim, the debnttar estate was 
.liable for siioli costs and losses as on enquiry by a commission, 
slioiiid bo found to be reasonable. The appellant appealed to 
the High Court. On the 28th of November 1900 the High 
, Court held that the claim aga.mst the appellant personally 
.could, not be maintained. As regards the rest of the claim, 
the learned Judges were of opinion that it was not barred. 
Blit although every possible claimant to the office of sebait 
was a party to the suit, they thought that the debuttar estate 
was not properly represented, and' they remanded the suit 
in order that the prayer of the plaint might bo amended, 
so as to raise directly the question as to the right to the office 
of sebait, and the representation of the estate. 

On remand, the Subordinate Judge came to the conclusion 
that the appellant must be considered to be the sebait, and, as 
such, the proper person to represent the estate. He directed 
that two commissioners should be nominated to enquire into 
and report upon the expenditure in question with liberty to 
state their o wn opinion in regard to the liability of the appellant 
as sebait. 

: On the 16th of March 1903 the commissioners so ap- 
pointed submitted their report. After a detailed examination of 
the several matters referred to them, they stated that, in their 
opinion, the sum of Rs. 49,139 odd was due to the plaintiffs. 
Both parties filed objections. On the 30th of June 1903 the 
Subordinate Judge delivered Ms final judgment, to the effect 
.that the amount found due by the commissioners should be 
reduced to Rs, 45,960-11-10.^ He held that that sum was re- 
'.eoverable from the debuttar, estate then in the hands of the 
appellant as sebait. 

parties again appealed. On the 24th of February 
1905"' the^ High Court affirmed the decree of the Subordinate 
■: Judge and dismissed both the appeal and the cross-appeal' 
with -costs*' ■ ■ 

From that order the. appellant, has appealed to His Majesty 
'■ 'in ', Councff, 
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before this Boards the learned ooimsel for 
the appellant raised, two points. . They contended (i) that the • 
suit was barred by limitation, and (ii) that the estate of Bijoy 
was not entitled to be reimbursed out of the debuttar estate 
expenditure incurred by Bijoy as sebait in excess of his actual 
receipts from the property. 

As regards the first question, their Lordships are of opinion 
that the appropriate period of limitation is the period of six 
years from the date of Bijoy’s death, and that the suit, there- 
fore, was instituted in time, inasmuch as the amendment 
directed bj^ the High Court did not alter the character of the suit 
and no new defendant was brought on the record. The object 
of the amendment was to determine judicially which of the 
living descendants of the original testator, all of whom were 
.already paities to the suit, was to be considered sebait. 

As regards the question of reimbursement, it is quite clear, 
and indeed it was hardly disputed, that Bijoy’s estate was 
entitled to be reimbursed all sums properly expended by him 
inthepreservation of the trust estate, as for instance all moneys 
paid in respect of Government revenue and the like. It is 
equally clear that Bijoy’s estate is entitled to be reimbursed 
all moneys properly expended by him in defending his position 
as sebait, which was challenged unsuccessfully by the appellant. 
If any authority is wanted for this proposition it ^vill be found 
in Walters v, Woodbridge {!), As regards the other items of 
expenditure, their Lordships are of opinion that Bijoy’s estate 
is entitled to be reimbursed all moneys properly expended in 
performing the obligations imposed upon him by the original 
testator’s will. The right of indemnity, as has often been said, 
is incident to the position of a trustee. The liability in respect 
of that indemnity is the first charge on the trust estate. The 
. 'Only, question is, was Bijoy, as trustee, justified in incurring 
-•/the. expenditure for which Ms executors now claim reimburse- 
'.ment l . It was contended by the learned counsel for the" • 
appellant that Bijoy was not justified in spending, as sebait, 
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more than he -actually received, and that he ought to have 
raaiiaged the trust so economically, that at his death, whenever 
it might happen, there should be no outstanding claim against 
the trust estate. This objection is somewhat ungracious, if 
not absurd.' There is no foundation for it in the will. The 
average mcoine of the trust estate on which Bijoy might fairly 
have calculated was Rs. 10,000 a year. During the whole 
period of his incumbency he received less than Rs. 5,000. The 
diminution of income was due entirely to the appellant’s wrong- 
ful acts. It was not unreasonable to expect that, on the ces- 
sation of those acts, or on the interposition of the Court which 
Bijoy invoked, the income would be sufficient to defray the 
expenditure incurred in the meantime in maintaining the reli* 
gious observances prescribed by the founder of the trust. 

Their Lordships see no reason to differ from the High Court. 
They will, therefore, humbly advise BQs Majesty that the appeal 
should be dismissed. 

The appellant will pay the costs of the appeal. 

A fpml dismissed* 

Solicitors for the appellant : T. L. Wilso7i Go. 

Solicitors for the respondents Waikms S Lmi'priere. 
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CRIMINAL REVISION. 


Before Mr. Justice Ghatterjee and Mr. Jusiiee Eyves. 

INDER RAI 

V, 

C. R, BROWN.* 

Gross- examination — Prosecution witnesses) cross-examination oft alter charge-— 
Failure to name) on date of the charge)the witnesses required for cross-exam- 
ination — Subsequent application before close of the case — Right of cross- 
examinaiion, continuance of — Waiver — Criminal Procedure Code {Act F of 
1898)) 8. 256. 

Section 256 of the Criminal Procedure Code merely lays down that after 
the plea of the accused is taken he shall be required to state whether he wishes 
to cross-examine any^ and if so which, of the prosectition witnesses whose 
evidence has been taken, but it does not state at what particular time he i&-to 
be asked this question, nor up to what time he has this right. 

Where, therefore, the accused were asked, on the day the charges were 
framed, whether they would call any of the prosecution witnesses for cross- 
examination and did not name any^ but made an application to re-call gome of 
them for that purpose on the next Court day and before the case had closed — 
HeZd, that they were entitled to have the prosecution witnesses re-called for 
the purpose of cross-examination, and that there was no waiver of theii* right 
under the section. 

The petitioners, Inder Rai and others, were put on their 
trial before Ml’. J. S. Mackay , Sub-divisional Officer of Hajipar, 
for rioting armed with deadly weapons and voluntarily causing 
hurt by dangerous weapons, in pursuance of the common object, 
to certain factory labourers who had gone to the petitioner, 
Inder Rai, in order to demand their wages due from him. The 
prosecution witnesses were examined and cross-examined by the 
mukhtdars for the accused, and thereafter, on the 8th April 1909, 
the Suh-divisional Officer framed charges against the petitioners 
under sections 148 and f|| of the Penal Code. Immediately 
after the charges had been read and explained to the accused, 

=5* Criminal Revision Ifio. 1079 of 1909, against the order of J. W. Ward, 
Sessions Judge of Mozufferpore, dated June 29, 1909, modifying the order 
of J. S. Mackay, Sub"divisional Magistrate of Hajipur, dated May 25, 1909, 
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who pleaded not guilty, they were asked by the Magistrate to 
name the prosecution witnesses whom they wished to cross- , 
examine, but they failed to do so. The case was then post- 
poned to the 28th instant. From the 9th to the 13th April the 
Court was closed for the holidays. When the Court re-opened 
on the 14th, the accused applied to the Magistrate to re-call five 
of the prosecution witnesses for cross-examination, but their 
application was rejected on the next day. The application was 
renewed on the 28th, but disallow^ed. The Magistrate passed 
the following order thereon 

The accused were asked, immediately after t,he charge was framed, to state 
whether they wished to cross-examine any, and if so which , of the prosecution 
witnesses who had been examined. They did not exercise that right at once as 
tho 5 ? ought to have done, but put in a petition on the 14th April, 7 days 
alter the charge, to have certain witnesses recalled and cross-examined which I 
rejected. Under the law , I thin k , the accused are required to state , immediately 
after the charge is framed, whether they wish to exercise their right, and if 
thej do not, I don't think they are at liberty to come forward some days after 
to claim the right. The accused have had ample opportunity of cross-exam- 
ination before the charge was framed, and their present application has simply 
been put in for the purpose of vexation to the prosecution -witnesses and delay- 
in the proceedings ; so I reject the application. 

The accused were convicted on the 25th May, under the 
above-named sections of the Penal Code, and sentenced to 
nine months’ rigorous imprisonment. The Sessions Judge of 
Moziifferpore on appeal, by his order dated the 29th Juno, 
altered the conviction and reduced the sentences of some of 
the petitioners. They then moved the High Court and 
obtained the present Rule. 

Bahu Harihar Prosacl Singh, for the petitioners. 

No one for the opposite party. 

Chatteejee and Ryves JJ. We think that this Rule 
ought to bo made absolute. The Magistrate says that the 
petitioners were asked at the time of framing the charge 
whether they would call any of the prosecution witnesses for 
cross-examination j but they could not at that instant make 
any answer to his question. They did ^ however, subsequently 


m. 


INDIAN- LAW REPORTS. ' ^ ' [VOL., XXXVIl. 

apply for re-calling some of the witnesses for the prosecution for 
Indeb Bai the purpose of cross-examination, a,nd the Magistrate thought 
Bbown. that, since the defence was conducted by two mukhfcears who had 
cross-examined the prosecution witnesses before the charge, it 
was not necessary to give them a further chance of cross-exam- 
ination, and that the petitioners had waived their right by not 
answering when called upon. This is, however, against both the 
wording and the spirit of the law. Section 256 of the Criminal 
Procedure Code only says that the accused shall be required to 
state whether he wishes to cross-examine any, and if so which, 
of the vdtnesses whose evidence has been taken. It does not 
say at what particular time he is to be asked this question and 
up to what time he has this right. In this case an application 
had been made before the case had closed, and we think that 
the petitioners were entitled to have their prayer granted. The 
conviction, therefore, must be set aside. Under the circum- 
stances, as all the petitioners, except one, have served out their 
sentences, and the other almost the whole sentence, there need 
noi> be any re-trial. The order under section 106 is also set 
aside. 


E. H. M. 


Rnle absokie. 
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PRIVY COUNCiL. p.c* 

1909 

. Nov, 9 ; 

JIAUNG THA HNYIN Deo. 2. 


V, 

MAUNG MYA SU.* 

[On appeal from the Chief Court of Lower Burma.] 

Title — Priority of Title — Mortgagor and Mortgagee — Deposit of Title Deeds — 
Right to decree for Foreclosure — Equity of Redemption — SaU of right, Htlc^ 
and interest of Mortgagor at Court sale in execution of decree. 

This was a case of contested title to two plots of land near Moulmeiii. Th© 
title of the plaintiff (appellant) was that by deed of 26th July 1890 (Ex. B) the 
property was mortgaged to a firm who, by deed of transfer dated 8th November 
1894 (Ex. A), assigned the mortgage debt and transferred the security for it to 
one A R, and he, in October 1895, deposited the title deeds with the plaintiff 
by way of equitable mortgage. In 1901 the plaintiff enforced the mortgage 
by suit against A R, and on 31st December of that year obtained a decree for 
sale in default of payment, in pursuance of which the right , title and interest 
of A R in the property comprised in the above title deeds vrere sold by auction, 
and the plaintiff, who bid by leave of the Court, became the purchaser, a certi" 
ficat© to that effect under the hand and seal of the Court being endorsed on Ex. 
A« The other title was set up by a person who was not one of the original 
defendants (the mortgagors of 1890), but a person added as a party defendant 
by consent subsequently to the filing of the suit. He stated that, after the 
assignment to A R of the mortgage debt, the original mortgage was satisfied 
by the mortgagors making over the mortgaged property to R, who by deed 
dated 14th March 1895 mortgaged it to the defendant, and he brought a suit 
on th© mortgage, and on 21st July 1902 obtained a decree for payment in six 
months or foreclosure, and, on default being made, became absolute owner of 
the property. The District Judge found (issue 2) that the mortgaged property 
was not made over to A R in satisfaction of the mortgage debt, and so hold- 
ing, thought it unnecessary to decide issue 3, “ Did A R mortgage th© property 
to the defendant?” and issue 4, “ Did the property, by wtue of the decree of 
21st July 1902, become the absolute property of the defendant?” He held 
that the plaintiff had acquired th© rights of the original mortgagee in the 
property under Ex. B, and gave him a mortgage decree with interest. On 
8pf>©ai, the Chief Court reversed that decision, substantially on the ground that. 
A R had no interest in the property at the date of the sale to the piaintifi. It 
was pointed out (inter alia) on appeal to the Judicial Committee that th© 
mortgage of 14th March 1895 was a usufructuary mortgage on which the 
tendant had no legal right to a decree for foreclosure ; that that mortgage, by 

^ Presen : Lobd MACNAaffTEN, Lobd Coluks, Lobd Shaw and Sib 

.:;Aethto''Wimon, ■. ''v ■ ■ ' 
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Su-, 


reason of the defendant being himself only a mortgagee, the equity of redemp- 
tion being outstanding in the original mortgagors, was beyond the power of 
the defendant to grant and was therefore void ; that the plaintiff was not a 
party to the decree of 21st July 1902, and therefore could not be affected by 
it ; and that, notwithstanding the alleged mortgage of 1895, the title deeds 
remained in the possession of A R. 

Their Lordships were of opinion that the decision of the Chief Court was 
untenable, and finding that it was impossible to pronounce a final judgment 
without serious risk of doing injustice to one or other of the two parties princi- 
pally concerned, allowed the appeal, set aside the decrees of the lower Courts, 
and remanded the suit to the District Judge for findings on issues Z and 4, with 
an inquiry as to the priority between the plaintiff and the defendant, and for 
retrial 


Appeal from a judgment and decree (23rd April 1907) of 
the Chief Court of Lower Burma on its Appellate Side, which 
reversed a judgment and decree (3rd October 1905) of the Court 
of the District Judge of Amherst. 

The plaintiff was the appellant to His Majesty in Council. 

The main question for determination in this appeal was one 
between the plaintiff (the present appellant) and the defendants 
(respondents 9, 10 and 11), the representatives of one Abdul 
Guffoor (Ma Satha Pu, his widow, and Ismail and Khatiya Bi, 
his two childi’en), and concerned the title to two plots of land at 
Moulmein in Lower Burma, numbered 1 and 2 in the record. 

The plaint in the suit, out of which the appeal arose, which 
was filed on 12th May 1903, alleged that by a deed dated 26th 
July 1890 (Exhibit B), plots 1 and 2, and two others numbered 
3 and 4, were mortgaged by the omiers (now represented by 
respondents 1 to 8 in the appeal) to a firm of M. M. R. BI. Chetty 
to secure a loan of Rs. 11,000 and interest, and that by a deed 
of transfer dated 8th November 1894 (Exhibit A) that firm 
assigned for valuable consideration to one Abdul Rahman the 
whole of their right, title and interest in the above-inentioned 
loan and mortgage. In the 6th paragraph of the plaint it was 
stated that “the plaintiff obtained a decree against Abdul 
Rahman in Civil Regular Suit No. 77 of 1901 of the District 
Court of Amherst, and in execution of that decree the above- 
mentioned mortgage and the principal money and interest due 
thereunder were attached and put up for sale by auction, and 
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at.siichi sale were sold to tlie plaintift’, and the riglitj title and' . 
interest of the mortgagee was transferred by endorsemeiit 
upon the instrunient of transfer,” That decree was dated the 
31st De'Cember 1901, and the sale to the plaintiff, who ' had ^ 
|>eriiiissioii from the Court tobid,wason 28th August 1902. It 
,was further stated in' the plaint that a poiiion of the mortgaged 
property, namely plots 3 and 4, had aheady been sold by 
Abdul Rahman; and the plaintiff asked for an account, an 
order for, payment, and consequential relief. . . 

The written statements in the interest of the original defend- 
ants were not relevant to the present appeal ; but that of 
Abdul Guffoor (who was joined as a defendant by order of the 
Court , dated 7th August 1903, on the petition of Abdul Rahman ) , 
alleged that the original mortgagors made over the whole of 
the mortgaged property absolutely in satisfaction of the debt 
to Abdul Rahman, who on 14th March 1895 joined with one 
Emam Sahib in mortgaging that (together with other) property 
to him, Abdul Guffoor ; and that on 21st July 1902 in a suit 
No. 118 of that year a foreclosure decree was made by the 
Amherst District Court in his favour in default of payment of 
the mortgage debt and interest and costs within six months 
from the date of the decree; that such default was made and 
that thereupon he, Abdul Guffoor, became absolute ovmer of 
the plots of land mortgaged, with possession. Abdul Guffoor 
therefore denied that Abdul Rahman had any interest in the 
said plots of land at the date of his sale to the appellant by 
order of the Court. 

The issues raised on these pleadings, so far as they are now 
material, are set out in their Lordships’ judgment. 

The District Judge found that in October 1895 Abdul Rah- 
man deposited his tAvo title deeds, namely, the mortgage deed 
of 26th July 1890, and the deed of transfer dated 8th Novem- 
ber 1894, Avith the plaintiff as additional security for adA^ances 
of money made to him by the plaintiff. And it appeared from 

. the documentary evidence that the mortgage of the 14th March 
"1895,: executed. by' Abdul Rahman in: favour. .of Abdul Guffoor, 

was a usufructuary mortgage (the equity of redemption 
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1909 in the original mortgage still remaining in the origiiia.l niort« 
?vIatog Tha gagors), the conditions of which were that Abdul Chiffoor,- the 
mortgagee, was to be put into possession and take the rents 
SxT and profits in lieu of interest, the amount of the principal 
continuing unaffected. It also appeared that the original 
mortgagors were not parties to the suit brought on that mortgage. 

The documentary evidence also showed that on 14th xAiigust 
1902 xAbdul Rahman brought a suit (No. 159 of 1902) against 
the plaintiff for a declaration that the original mortgage of 
26th July 1890, and the deed of transfer of 8th November 1894, 
were not included in the decree of 31st December 1901 in suit 
77 of 1901 ; but that suit was dismissed on 26th ^August 1902, 
the Court holding that those deeds and the property to which 
they related were clearly included in the decree in favour of 
the plaintiff in the mortgage suit. 

Of the issues relevant to this r«ppeal, namely, issues 2, 3, 
4, 5 and 7, the District Judge held on the 2nd issue that there 
was no evidence to prove that the mortgaged property after 
the assignment was transferred to xAbdul Rahman absolutely 
in satisfaction of the mortgage debt ; but that Abdul Rahman 
stepped into the shoes of the Chetty firm, the original mort- 
gagees, and acquired no better title than they had. After 
that finding, the District Judge was of opinion that it was un- 
necessary to deal with issues 3 and 4 ; but as the plaintiff had 
waived his claim to any lien on plots 3 and 4, and as the 2nd 
issue had been decided in the negative, he held on the 5th issue 
that the plaintiff had acquired the rights of the original mort- 
gagees a»s contained in Exhibit B in respect of plots 1 and 2. 
As to issue 7, he found that the plaintiff was entitled to a 
mortgage decree in respect of plots 1 and 2 to the extent of 
Rs. 11,000 with interest at 1 per cent, per mensem from the 
date of the execution of Exhibit B, namely, 26th July 1890., 
together with costs on that amount. 

The defendants, the representatives of xAbdul Guffoor. 
preferred an appeal from that decision to the Chief Court, 
which was heard by Mr.'C. E. Fox (Chief Judge) and Mr. H.S. 
Hab,tnoll (Judge), who reversed the decree of the District 
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Judge mainly on the ground that at the date of the sale of the 1909 
property ts the plaintiff , Abdul Rahman had no interest in it, Mau^Thi 
either as owner or as mortgagee, he having already parted with 
it by the mortgage of 11th March 1895 to Abdul Guffoor. The Mva 

material portions of the judgments were as follows : — 

Mr . Fox said : — 

“ These defendants appeal on the ground, amongst others, that the Judge 
should have decided the 2nd is.sue in their favour, and that he should have 
come to a finding on the 3rd and 4th issues, and such findings should have been 
in their favour. 

“ I am not prepared to hold that the Judge decided the 2nd issue \vrongiy, 
but his finding that the mortgaged property was not made over to Abdul 
Rahman in satisfaction of the debt afforded no ground for not deciding the 3rd 
and 4th issues. 

“ Tlie mortgage deed of the 14th March 1895, by which Abdul Rahman 
mortgaged the properties in suit to Abdul GuSoor, is filed in Suit No. 118 of 
1902, in which Abdul Guffoor obtained his foreclosure decree. No doubt Abdul 
Rahman purports by it to transfer the land as owner ; but if he was only mort- 
gagee, the deed operated to transfer his interest as mortgagee. The rule is 
expressed in section 8 of the Transfer of Property Act, thus — ' Unless a 
different intention is expressed or necessarily implied, a transfer of property 
passes forthwith to the transferred all the interest which the, transferrer is then 
capable of passing in the property, and in the legal incidents thereof.* 

“ It was argued in this Court that the mortgage to Abdul GuSoor was 
collusive and fraudulent, but no such question was raised in the District Court, 
nor was the fact that the mortgage deed had been executed contested. In such 
a case it seems unnecessary to remand the case for a finding on the 3rd and 4th 
issues. The deed was executed and registered long before the plaintiff bought ; 
whatever he did buy, in execution of his decree against Abdul Rahman, 
and consequently the latter at the time of the sale had no Interest in the pro- 
perty in suit either as owner or mortgagee. The plainti^ then did not stand 
in the shoes of the original mortgagee, and he had no right to proceed against 
the property in suit or against the surviving original mortgagor, and legal 
representatives of the other mortgagors, or against any one now interested in 
the properties. 

“I would allow the appeal, and would reverse the decree of the District 
Court, and dismiss the suit and order the plainti^ to pay the appellants* costs 
in the District Court and in this Court. As the ground that the plaintiff had 
no rights as mortgagee was common ground to all the defendants, the decree 
of the District Court should, under section 544 of the Code of Civil Procedure, 
be reversed and set aside as against all the defendants.** 

Hartnoll'said : — ' 

“ Maung Tha Hnyin bought at the Court sale on 28th August 1902 the 
right, title and interest of Abdul Baliman in the properties, the subject of 
the present suit. This right, title and interest seems to have been the 
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interest Abdul Rahman secured the assignment io him of the mortgage 
deed of 26tri July ISOO, subject to a further charge of Rs. 6,000 created 
on the property by himself on l-ith j^Iarch 1895, and with regard to which 
a decree dated 21st July 1902 was then existing. jMaimg Tha Hnyin must be 
held, in my opinion, to have stood in Abdul Rahman’s shoes in e\’ery respect. 
He did not satisfy the decree, and so by the terms of it he lost ail interest that 
he obtained in the property by his purchase at the Court sale on 21st January 
1903. I am, therefore, of opinion that he cannot now sue in respect of it on 
the case that he now sets up. 

At the hearing of the appeal it was suggested that the deed of the 14ih 
March 1895 was a fraudulent one, and, further, that section 78 of the; Transfer, 
of Property Act should be considered. These matters were not part of Maurig 
Tha Hnyin’s case and are not mentioned in the pleadings, and in my opinion 
they cannot now be raised. Mating Tha Hnyin sued as the auction-purchaser 
of Abdul Rahman’s right, title and interest and on that alone. 

“ I therefore concur in the order proposed by the learned Chief Judge.” 

On this appeal, which was heard ex parte, 

J. If. McCarthy, for the appellant, contended that the 
Chief Court was wrong in holding that the case of tlio appellant 
was confined merely to his position as decree-holder ; his full 
titles to the property in suit as equitable mortgagee, holder of 
foreclosure-decree, and purchaser at public auction with eon- ' 
veyance by the Court, were stated in paragraph 5 of the plain, t 
by reference therein to the record of his suit for foreclosure, 
and. were in issue in the' present suit. But even if his title: 
w^ere limited, as held by the Appellate Court, it "was eoinpleto:' 
as against the original mortgagors, and neither Abdul Eahnian 
nor Al'idul Giiffoor had any better title. The appellants title 
ought, , under the circumstances of the case, to have priority 
over; that of Abdul Guffoor, (a) because he had so dealt with 
the title-deeds as to enable the mortgagor to obtain advances 
from the appellant, and w^as thereby gu.ilty of gross neglect- 
within the meaning of section. 78 of ' the Transfer of Property 
Aet ; (6) because the appellant, by .the purchase of the property 
in suit at. the Court sale, and by getting it conveyed to 
him by the Court, acquired a complete title to it iiidepoiideiitly 
of his titles as equitable mortgagee and deeree-hokhw ; 
and. (e) because Ahdul Guffoor, as uBufriietuary mortgagee, 
had Mio legal right to a fo.reclosiu*eK^^ which ho Imd 
only: obtaiiied by- collusion Rahma.n who oinlited 
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to make appeikiit a party to tl>e proceed^ and iqo« 

^ ndi not m law or fact entitled. Moreover, Abdul 

-abnuan being only a mortgagee, with the equity of redemp- 
ion ourseandmg in the origmal mortgagors, could not grant 
a mortgage of the same premises to another person; such 
mortgage was, therefore, invalid and void ; and under the cir- 
cumstances, section 8 of the Transfer of Property Act had no 

such ehect as the Appellate CW had 

■rf; original mortgagois, moreover, v/ere not made parties to 
those proceedings, and their interests were, therefore, not 
aliected^ by the decree of 21st July 1902. The interests of all 
par ties in the property in suit wore merged in the decree for 
"Oiei. osi'iiL cuivi saw in favour oi tlie appefliant in suit 77 of 
1901 ; and the only remedy of Abdul Girffoor rras against Abcinl 
■Ka.iman on the personal covenant in the mortgage of March 
IRh, i89b, or to get the judgment set aside, which he had not 
done, whilst A bchil Eahmaii’s attempt to do so had been un- 
successful. 


The Judgment of their Lordship-s was delivered by 

^ I.OitB i^lACi<rAt!HT!f.K. This is an appeal in a mortgage suit. 
It- was heard er pnr/g, - ' 

is the appeal oi the pilaintilf from a Judgment and deerce 
or the Chief Court of lower Burma on ite Appellate side, i-o- 
• (Tsmg a Judgment anti (iecree of tlie .Tudgo of the District 
oiiit Cl Amherst, tvltiidi va-s in the jilaintiff’s favour, and 
dismissing his suit vith costs. 

Owing to tile couiused state of tho record and the manner 
in tvludi tho case was presented to the Courts below, their 
0£t ships have felt more than tho ordinary difficulty, which 
at onds an ex paHe liearirig, in dealing with the materials placed 
- *"7^^ i hey find it impossible to pronounce a final 

jin gment w ithout serious risk of doing injustice to one or other 
or the two parties principally concerned. % 


Occ. si. 
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1909 Some of the facts are beyond dispute. 

• Ob the 26th of :July 1890, four persons; who are all dead 
: represented by the first eight respondents, 

'■Maoto M-ta mortgagod four plots of ground, Nos, 1, 2, 3 and 4, in or near 
Moulmein, to the firm of M. M. E. M. Chetty for the purpose of 
securing Es, 11,000 and interest. The mortgage is Exhibit B. 

On the 8th of November 1894, the Chetty firm assigned 
the mortgage debt and transferred the security for it to one 
Abdul Eahman. The transfer is Exhibit A. 

In October 1895, Abdul Rahman deposited the title-deeds 
of the mortgaged property (Exhibits A & B) with the plaintiff 
by way of equitable mortgage. 

In 1901 the plaintiff brought a suit (No. 77 of 1901) against 
Abdul Rahman, Abdul Rahman’s father Emam Sahib, and 
others, to enforce certain mortgage securities, including that 
created by the deposit of Exhibits A and B. 

On the‘3ist of December 1901, the District Court of 
Amherst found that the deposited title-deeds were hold by the 
plaintiff by way of equitable vsecurity , and a decree for sale was 
j)ronounoed in default of payment. Payment was to be made 
before the 10th of July 1902. 

In pursuance of this decree, the right, title and interest of 
Abdul Rahman in the property comprised in the deposited 
deeds, Exhibits A and B, were put up for sale on the 28th of 
August 1902. The plaintiff, who had the leave of the Court 
to bid, was declared the purchaser for Rs. 5,000. A certificate 
to that effect, under the hand of the District Judge and the 
seal of the Court, was endorsed on Exhibit A. 

So far there seems to be no room for dispute, and if it had 
not been for a claim put forward on behalf of one Abdul 
Guffoor, whose brother was married to Abdul Rahman’s sister, 
the decree of the District Coui*t would seem to have been 
substantially right under the circumstances. 

Abdul Guffoor’s claim -was brought on the record in the 
following manner. On the present suit being mstituted, Abdul 
Rahman presented a.petition, asking that he and Abdul Guffoor 
might be made parties. His story was that, afi.er the 
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assignment to him of the mortgage debt, the mortgage was 
satisfied by the mortgagors making over to him all the mort- biatoo Tha 
gaged property, and that he mortgaged the property No. 2 to 
Abdul Guffoor, who filed a suit against him, obtained a decree 
for foreclosure, and thus became the owner of the property. 

By consent, Abdul Guffoor was added as a defendant. 

He put in a written statement, in which he alleged that Emam 
Saliib and Abdul Rahman, as owner, mortgaged to him, amongst 
other property, plots 1 and 2 by a registered deed dated the 
14th of March 1895 ; that he brought a suit for foreclosure 
(No. 118 of 1902) ; that a decree was passed in his favour for 
payment or foreclosure ; that default was made in payment ; 
and that he thus became the absolute owner of the mortgaged 
property. 

No amendment was made in the statement or in the prayer 
of the plaint in consequence of Abdul Guffoor being added as 
a defendant. 

The following issues , with others which are not now' material , 
were framed by the Judge ; 

i. Was Exhibit B executed by the parties named as 

mortgagors ? 

ii. Was the mortgaged property made over to Abdul 

Rahman in satisfaction of the debt ? 

iii. Did Abdul Rahman mortgage properties 1 and 2 to 

Abdul Guffoor ? 

iv. Did this property, by virtue of the decree in No. 118 

of 1902, become the absolute property of the 

defendant Abdul Guffoor ? 

V. What rights, if any, did the plaintiff acquire by his 
; purchase of the bonds. Exhibits A and B ? 

vi. To what relief is the plaintiff entitled ? 

On the 3rd of October 1906, the District Judge delivered 
judgment. He found that Exhibit B was duly executed, and 
that the mortgaged property was not made over to Abdul 
Rahman in satisfaction of the mortgage debt. 

Abdul Guffoor, though represented by counsel at the 
hearing, did not offer himself as a witness, nor was there any 
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iXmA’N LAW'llEP(,H:M;S. j'VPKL. 

ovkloivje Oil liis beliaif boyoad iiui {na^fin.^Eon iiMPrU^ivd 

doid. of the i idi ^Luv-li lS9d,aiul lir*' yAo il. » ."Mill Xc». 
ns of 1902, dated ilio 2if4t. of Jidy lUoll iJe lo luivi’ 

rested Iris ease on Abdul Eoliniards otonu, v;hXi‘. vu!;'* dLs- 
believed, and not io; liaYO eiaiaied the rigiil-^’ i-f a iiu.itgagi'e iji 
any eYeiit. As lie did not go into tiie witiie>s.“-bo\5 iJii;i.e \v’as 
110 ; cxplaiiatioi^ tlie fact tia/t, notwitlistaiidii'ig tliii alleged 
mortgage to him,, tlie title-deeds ^ Exbibils A mul ip vveii^ !el‘l 
witli Abdul Ralrmanj a circiinistarACC wliielp in-ioxplaiiiodj 
would Justify the postponement of his security ^ if any,: to llio 
diecurity of the pkiirtiff CTOated by the deposit of those deeds. 

It is to be observed that the suit No. 118 of 1902 was insti- 


tuted e?^rly ill the month of July 1902. The decree was viiiade 
by consent on tlie 21st of that month. Now,. the iOth of ':.July:'v 
1902 was the date fixed for payriient in the piaiiitifPs 'suit 
No. , 77 of 1901. It is difficult to iina)giiie that Abdul Gtiiffoor 
was in igiioraiice of ydiat;had been done in that suit. Tliere 
seems to , be ground for supposing that the suit No. 118 of d 902 
was instituted for the purpose of defeating the decree in the 
suit No. 77 of 1901, in so far as it related to Exhibits A and B. 
However that may be, - it is mateiial to bear in mind that 'the 
plaintifi was not. made a party to No. ilS of 1902, nor was the 
decree served on him, and therefore his rights, ' whatever they 
may have been, remained imaffeoted by the decree in that suit. 

In August ,1902 Abdul Baliman, v/lio, according to Ms 
own account, had aA the time no interest in tlio inortgagcjd 
property, bimight, a s.iiit,' No, 159 of 1902, against the piaintilf, 
to, have it cleclared that the mortgage' of the 26tli of July 1890, 
Exhibit B, and the assignment of the Stli of NovemhcT 1894., 
Exhibit A, did not form any portion of the mortgaged property 
affected by the decree, in No. 77 of 1901. On t.ho 2Stli of 
August 1902, suit , No. 159- of. 1902 iras dismissed uilli costs. 

The learned Judge of first instajace, dealing ■with, tlie iiroseiit 
case, was of opinion ■ that., as issue 1%. 2 had been decidial in 
the negative, there ay.as no need to go into issues Nos. and 
: 4, .and, after observing that the-. plaintiff had wiiived Ms claim 
' to any iieii on properties 3 and. 4,' deedd that the plamtiff had 
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acquired the rights of the original mortgagee, as contained in 1909 
Exhibit B , in respect of properties 1 and 2, and he came to the Tha 

conclusion that the plaintiff was entitled to a mortgage decree Hnyin 

on properties I and 2 to the extent of Es. 11,000 with interest, MauhG' Mya 

As it was not asserted hj any of the defendants that any por- 

tion of the principal and interest due on the mortgage. Exhibit 

B, had been paid, the learned Judge did not think it necessary 

to direct an account of wliat was due on the -mortgage, though 

it was asked for by the plaint. 

From this decree the representatives of Abclui G-uffoor, who 
was then dead, alone appealed. JiidgiTi.ent on the appeal v/as 
given cn the 23rd of April. 1907. The Chief Judge did not 
dissent from tht) Jiidgiiieiit of the Court below on issue No. 2 ; 
but he held that the deed of the 14tli of March 1895 — which, 
on the face of it, appears to bea^ mortgage by an owner in foe, 
and was at iiiost & sub-mortgage, as Abdul Rahinaii was not 
the owner of the "property, but transferree of the mortgage, 

Exhibit B — ojierated to transfer to Abdul Guffoor the whole 
right and interest of Abdul Eai.iroaii in the mortgage, Exhibit 
B , assigned to him, by Exhibit A. “ The deed/’ he observes — 
that is, the deed of the 1 4th of March 1895 — ‘'was executed 
and registered long before the plaintiff, bought whatever he 
hid buy in ©.xeciition of his decree against Abdul Rahm,an., 
and :conseqii 0 ii.tly the latter at the time of the sale had no 
interest in the property in suit either as owner or mortgagee.’’ 

J ' That view seems to their Lordships to bo quite untenable. 

Indeed, it does not appear to have been suggested by anybody 
:a;t the, hearing before the Chief Court. 

■ The view of Kartiioli, J., who was the other Judge in, the 
Chief Court, ivas not the same as that of the Chief Judge,, but 
it seems to be f^qually iiiiteiiable.. Em thought the plaintiff " 

, must be “ held to li^ave stood in Abdiii Bediinaii’s shoes in every 
respect.” “He did not,” the learned Judge adds, “ satisfy , v : t 

the decree,” that is, the decree of the 21st of July 1902, “ and ', 
so by the terms of it he lost all interest that he, obtained in the 
.prop.erty by liis piirciia-se a,t the Court-sale on the''21st January, 

■1903,”,- ■ 'The sale was on the 28th- of /August,. 19(>2,; ; The error : 
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in date is immaterial. But it is difficult to see how the plaint- 
iff could be barred or affected hj a decree in a suit to which 
he'Vas not a party. 

Their Lordships are > therefore, of opinion that the judgment 
of the Chief Court should be reversed with costs to be paid by 
the appellants in that Court, the representatives of Abdul 
Guffoor, the decree of the District Judge discharged, and the 
suit remanded to the District Judge for findings on issues 3 and 
4, with an enquiry as to priority between the plaintiff and 
Abdul Guffoor and for retrial. The District Judge will deal 
with fche costs not dealt with by this judgment. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

The last three respondents, the representatives of Abdul 
Guffoor, who alone appealed to the Chief Court, will pay tha 
costs of the appeal. 

j. V. w. Appeal allowed. 


Solicitors for the appellants : Bramiall th White. 


CRIMINAL REVISION. 


Before, Mr. Justice Mooherjee and Mr. Justice Qhatterjee. 

JADU NANDAN SINGH 

1909 

N^Tia. EMPEROR/'^^ 



Jurisdiction of Criminal Court — Order directing prosecution for instituting a 
false case — False information to the police — Subsequent complaint before the 
Magistrate — Grounds of the exercise of such furisdiction — Criminal Pro- 
cedure Code (Act F of 1898)^ ss. 195 (b) and 476. 

Section 470 of the Criminal Procedure Code must be read subject to the 
restrictions contained in section 195 (6), and does not, therefore, empower a 
Court to direct a prosecution for making a false charge before the police. 
Dharmadas Kawar Y. King-Emperor (1) followed. 

. Crimmal Kevision No. 1019 of 1909, against the order of H. Foster, 
Sessions Judge of Saran, dated Aug. 9, 1909. 

(I) (1908) 7 a n. J. 373. 
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iMlfi Qopp^ 

In re'Ds.vji (2), Ahhil Chandra De v. Quem-Empress (3), Abdul iiahman v, 
Emperor (4), and Maihat Khan v. Emperor (5) distinguished. 

But if th& informant, upon the police reporting the information to be false, 
subsequently petitions the Magistrate for a judieialinquiry, he must be taken 
to have preferred a complaint, and section 476 would then apply. 

Queen-Empress v. 8ham Lall (6), Queen-Empress v. Sheik Beari (7), and 
Jogendra Nath Mookerjee v. Emperor (8) referred to. 

Ho sanction should be gi'antod, or prosecution directed, unless there is a 
reasonable probability of conviction, though the authority granting a sanction 
under section 195, or taking action under section 476, should not decide the 
question of guilt or innocence. Great care and caution are required before the 
Griminal law is set in motion, and there must be a reasonable foundation for 
the charge in respect of which a prosecution is sanctioned or directed. 

Ishrl Prasad v. Sham Lai (9), Kali Gharan Lai v. Basudeo Narain Singh (10), 
and Queen v. Baijoo LaZ (11) referred to. 

Where there had been prolonged litigation between the petitioner and the 
opposite party, in which the former had been successful, so that the case was 
by no means improbable, and two Magistrates had, in the course of the judicial 
investigations preceding the trial, accepted the prosecution story as sub- 
stantially true, and the Assessors had only found the case not proved : — 

Htid, that, under the circumstances, it was not a proper case for a prose- 
cution under section 476 of the Code. 


Oh the 2nd May 1909 the petitioner lodged an information, 
under section 154 of the Criminal Procedure Code, at the Ekma 
police station, against Joynarain Roy and five others, of offences 
under sections 395 and 412 of the Penal Code, which the police 
reported to be false on the 9th of May. The petitioner then 
filed a petition before the Deputy Magistrate of Chapra, on the 
llth, impugning the police report and praying fora judicial 
investigation, which was ordered, and was held by a subor- 
dinate Magistrate. The accused were then summoned and, 
after a preliminary investigation, committed to the Sessions. 
They were tried before Mr. H. Poster, Sessions Judge of 
Saran, and two Assessors, and acquitted on the 26th July, 
The Judge thereupon drew up a proceeding under section 476 

(1) (1900) 6 C. W. H. 106. (6) (1887) I. L. R. 14 Calc. 707. 

(2) (1893) I. L. R. 18 Bom. 58L (7) (1887) I. L. R. 10 Mad. 232. 

(3) (4895) I. L. R. 22 Calc. 1004. (8) (1905) I. L. R. 33 Calc, I. 

(4) (1907) 7 C. L. J. 371. (9) (1885) I. L. R. 7 All 87L 

(5) (1905) I. L, R. 33 Calc. 30. (10) (1907) 12 C. W. H. 3. 

(11) (1876) I. L. R. rCale. 450. 
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of tile Crimiiial Procedure Code, and called upon the peti- 
tioner to show cause why his prosecution, under section 211 
of the Penal Code, should not be directed in respect of the 
false information to the police on the 2nd May and the com- 
plaint to the Magistrate on the 11th instant. Cause was 
shown, but the Judge directed the case to be sent to the 
District Magistrate of Saran for enquiry or trial. 

Bdbu Dasharaihi Sanyal and Bahu Abanihhushan Moo- 
kerjee, for the petitioner. 

Babu Manmatha Nafh Muherjee, for the Crown. 

Mookeejee and Ohatteejbe JJ. We are invited in this 
Rule to set aside an order made by the Sessions Judge of Saran 
under section 476 of the Criminal Procedure Code. The cir- 
cumstances under which the order in question was made may 
be briefly narrated. On the 2nd May 1909, Jadu Nandan 
Singh, the petitioner before us, informed the police that Joy- 
narain Roy and five other persons had robbed him and com- 
mitted offences punishable under sections 395 and 412 of the 
Indian Penal Code. The police reported the case to be false, 
whereupon the petitioner applied for a judicial enquiry into the 
matter. The accused were subsequently committed to take 
their trial in the Court of Sessions, but the Sessions Judge, in 
agreement with both the Assessors, found them not guilty and 
acquitted them. At the same time the Sessions Judge called 
upon the complainant to show cause why his prosecution 
should not be directed for an offence under section 211 of the 
Indian Penal Code, inasmuch as he had broxxght a false case 
against the accxxsed. Cause was shown, but the Sessions Judge 
overruled aU the objections and sent the case to the District 
Magistrate of Saran for enqxiiry and trial on the ground that 
the petitioner had lodged a false first information at the Ekma 
police station on the 2nd May 1909, and had caused to be re- 
corded a false complaint before the Deputy Magistrate of 
Chapra on the 11th May 1909. The legality of this order has 
been called in question before us substantially on two 
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grounds • ? fiTstj "tliSjt it w&s iio"b to tlio Ses- 

sions Judge to make an order under section 476, inasmuch as 

the alleged offence had not been committed before a Court of sinoh 

Justice or brought to his notice in the course of a judicial pro- empeboe. 
ceeding ; and, secondly, that, upon the facts and circumstances 
of the case, the order should not have been made. 

In support of the first ground, it has been urged by the 
learned vakil for the petitioner that section 476 has to be read 
with section 195, and that, as the alleged offence under section 
211 of the Indian Penal Code has, if at all, been committed in 
the course of a police investigation, and not in relation to any 
proceeding in a Court, section 476 has no application. This 
position has been sought to be maintained by a reference to 
the decisions of this Court in the cases of Abdul Rahman v. 

Emperor (1) and Dharmadas Kaivar v. King-Emperor (2). In 
answer to this contention, it has been argued by the learned 
vakil, who appears on behalf of the CroTO, that section 476 
refers to the offences mentioned in section 195, apart from the 
qualifications as to the place in which, or the person by whom, 
such offences may have been committed, and that in substance 
the restrictions mentioned in section 195 cannot be incor- 
porated into section 476. In support of this view, reliance has 
been placed upon the cases of In re Devji (3) and Akhil Chandra 
De V. Queen-Empress (4). To determine which of these two 
contentions ought to prevail, it is necessary to examine closely 
the provisions of sections 195 and 476. 

Clause (6) of section 195, in so far as it is applicable to the 
case before us, provides that no Court shall take cognizance of 
any offence punishable under section 211 of the Indian Penal 
Code, when such offence is committed in, or in relation to, any 
proceeding m any Court, except with the previous sanction or 
on the complaint of such Court or of some other Couit to which 
such Court is stibordinate. It cannot be disputed that, in order 
to make this i^rovision of the law applicable, the false state- 
ment must have been made in a Court or in relation to any 

(1) (1907) 7 C. L. J. 371. (3) (1893) I. L. R. 18 Bom. 581. 

(2) (1908) 7 0. B. S. 373. (4) (1895) I. L. R. 22 Oalo. 1004. 
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proceeding in. a Court, and that no sanction is consequently 
necessary when false evidence is alleged to have boon fabri- 
cated during a police investigation ; in other words, no sanc- 
tion is required to prosecute a person for having instituted a 
false charge before the police : Jagat Chandra Mozumdar v. 
Qv^en-Empress (1), Putiram Buidas v. Mahomed Kasem {2), 
Bamasami v. Queen-Empress (3). The position, therefore, so 
far as section 195 is concerned, is beyond dispute. Let us now 
turn to section 476. That section — we quote only so much 
of it as applies to the present case— -provides that, when any 
Criminal Court is of opinion that there is ground for enquiring 
into any offence referred to in section 195 and committed 
before it, or brought under its notice in the course of a judicial 
proceeding, such Court, after making any preliminary enquiry 
that may be necessary, may send the case for enquiry or trial 
to the nearest Magistrate of the first class. The whole question 
turns upon the effect to be attributed to the words “ any 
offence referred to in section 195.” Do these words mean, as 
contended on behalf of the Crown, the offences covered by the 
sections of the Indian Penal Code mentioned in section 195, 
or do they mean, as contended on behalf of the petitioners, 
the offences mentioned in those sections and committed under 
the qualif 3 ring circumstances described in section 195 ? The 
oases of In re Devji (4) and Ahhil Chandra De v. Queen- 
Empress (6) seem to support the view that the qualifying cir- 
cumstances mentioned in section 196 are not to be treated as 
incorporated into section 476. It is worthy of note, however, 
that both these cases turn upon section 478 read with clause 
(c) of section 195, and may, to this extent, be regarded as no(, 
directly m point. It is further to be remarked that the learned 
Judges who decided those cases ruled that the offence of for- 
gery gave the Court jurisdiction to proceed under section 478, 
whether it had been committed by a party to the proceeding 
or by a witness, or whether it had been committed in respect of 


(1) (1899) I. L. R. 26 Calc. 786. (3) (1884) I. L. R. 7 Mad. 292. 

(2) (1895) 3 C. W. K. 33. (4) (1893) I. L. R. IS Bom. 681. 

(5) (1895) I. L. R. 22 Gale, 1004. 
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a document merely produced, but not given in evidence. It 
has been suggested before us that there may be a distinction, 
possibly somewhat subtle, but nevertheless quite appreciable, 
between the element of person by whom an alleged offence is 
committed or subject matter in respect of which the commis- 
sion of the offence is charged, as in the cases to which reference 
has been made, and the element of place where the offence is 
committed as in the case before us. We observe, further, that 
judicial opinion is by no means uniform, even so far as 
the point directly raised in these two cases is concerned, 
for in Abdul Ehadar v. Meera Saheb (1) it was ruled by the 
learned Judges of the Madras High Court that when an 
offence is alleged to have been committed under section 
471 of the Indian Penal Code, section 478 of the Criminal 
Procedure Code ought to be read with the qualifications men- 
tioned in section 195, clause (c), so as to make section 476 in- 
applicable if the alleged offence has been committed in respect 
of a document not given in evidence. On the other hand, so 
far as sections 476 and 195, clause (b), are concerned, we have 
the .case of DTiarmadas Kawar v. King-Emperor {2) , which is 
directly in point. In that case, a false information was given 
to the police in regard to the death of a girl. The informant 
was directed to be prosecuted under section 211 of the Indian 
Penal Code. This order, made under section 476, was ques- 
tioned, on the ground that the alleged offence had not been 
committed in, or in relation to, any proceeding in any Court. 
The objection prevailed, and the learned Judges held that, as the 
offence, if any, was committed before the police and not before 
any Court, or in the course of any judicial proceeding or of any 
proceeding in any Court, the Sessions Judge had no jurisdiction 
to make an order under section 476. The same view appears 
to be supported by the observations of this Court in Lalji 
Oope V. Giridhari Chaudlmry (3), where the order under section 
476 was maintained, not on the ground that a false report had 
been made to the police, but on the ground that subsequently 

(1) (1892) I. L. R. 16 Mad. 224. (2) (1908) 7 C. L. J. 37a 

(3) (1900) 5C. W.N. 106. 
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the informant had lodged a false complamt before the Magis- 
trate who investigated the matter on receipt of the police 
report. We may add that the case of AMul Rakman Y, 
Erfiperov (1) , as well as the decision in B-Mhat Khun v. Emperor 
(2) , upon which it is based, are distinguishable. These decisions 
appear to have proceeded on the ground that a Magistrate who 
has made over a case to another Magistrate for judicial eiiquify 
cannot himself direct a prosecution under section 476 in res- 
pect of an alleged false information given to the police, because 
the matter did not come to his cognisance in the course of a 
judicial proceeding. The result of the aiithorities, therefore, 
is that, upon the question of the effect of clause (c) of section 
195 upon section 478, judicial opinion is divided ; but upon 
the question of the effect of clause {b) of section 195 upon 
section 476, we have recent decisions of this Court in favour 
of the view that the qualification mentioned in the former sec- 
tion is to be treated as incorporated in the latter provision. 
Upon the arguments which have been addressed to us, we are 
not prepared, as at present advised, to dissent from this view. 

must, therefore, Uphold the contention of the petitioner 
that it was not competent to the learned Sessions Judge to 
make an order under section 476 in respect of the alleged false 
information lodged at the Ekma police station on the 2iid May 
1909. In respect, however, of the second part of the order, 
which relates to the alleged false complamt made before the 
Deputy Magistrate of Chapra on the lith May , the position is 
entirely different. It is clear that when the police reported 
the complaint to be false, the petitioner insisted upon a judicial 
investigation, and he must consequently be taken to have pre- 
ferred a complaint to the Magistrate. It is sufficient, in sup- 
port- of this view, to refer to the cases of Queen-Empress,, bhmn 
Lall (Z), Qtieen-Empress v. Sheilc Beari (4), and Jogendra Math 
Mookerjee v. Emperor {&). The second part of the order, 
therefore, cannot be treated as made without jurisdiction. 


(!) (1907) 7 an. J;37L .. ■ , (3) (1S87) I. L. B. 14 C'ale., 70^^^^^ 

(2) (1905) 1. L. B. 33 Calc. 30. (4) (1887) I L. B. 10 Mad. 232. 

(5) (1905) I L. B, 33 Calc, h 
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TMs: renders necessary an examination of the second ground 
iipon which the propriety of the order is challenged. 

In respect of the second ground, it has been urged that, 
upon the circumstances as disclosed in the evidence adduced 
before the Court of Sessions, the case is at best doubtful, and 
proceedings ought not to have been commenced under section 
4:76 of the Criminal Procedure Code. In our opinion there is 
considerable force in this contention. The learned Sessions 
Judge has discredited the entire prosecution case on the ground 
that the complainant could not possibly have been present at 
the place of the alleged robbery, and the incident is so improb- 
able that it must be treated as mythical. We are unable to 
accept this view of the case. There can be no question that 
there had been prolonged litigation between the complainant 
and the party represented by the accused in the Criminal, 
Revenue and Civil Courts, and that the complainant had ulti- 
mately succeeded in his endeavour to recover and retain posses- 
sion of the property in which the accused and their masters were 
interested. The subsequent incident, which is the foundation 
of the present complaint, is, in our opinion, by no means 
improbable. We must further bear in mind that in the course 
of the judicial investigations which preceded the trial, two 
Magistrates had found that a primd facie case had been made out 
and accepted the prosecution story as substantially true. The 
Assessors also, who found the accused not guilty, merely came 
to the conclusion that the case was not proved. Under these 
circumstances, we are unable to hold that this is a proper case 
in which proceedings ought to be commenced under section 
476 of the Criminal Procedure Code. The principle which 
should guide Courts in taking action under section 195 or 476 
is now well settled. No sanction should be granted unless there 
is a reasonable probability of conviction. It would be an 
abuse of the powers vested in a Court of Justice if sanction 
were given or upheld on the principle that, though the convic- 
tion of the party complained against is a mere possibility, it is 
desirable that the matter should be threshed out, so that it 
may be decided whether or not an offence has been committed. 


: .. . 

Jabxj 
Nandan 
Singh ' 

V. ■ 

Empebob, 


258 


INDIAN: LAW. REPORTS/ [VOL. XXXVIL 


1909 

JADU 

Kanban 

Singh 

. V. 

jEmpeboh. 


No doubt tbe, authority which is called upon to ' grant :a sanc- 
tion under section 195, or to^ take action under section. 476, need 
not, and should not, decide the question of guilt or innocence of 
the party against whom proceedings are to be instituted ; but 
great care and caution are required before the Criminai law is 
set in motion, and there must be a reasonable foundation for 
the charge in respect of which prosecution is sanctioned or 
directed. It is sufficient, in support of this view, to refer to the 
cases of Jshri Prasad v. Sham Lai (1), Kali Gharan Lai v, 
Basudeo Narain Singh (2), Queen v. Baijoo Lall (3). Upon an 
examination of the circumstances of the case before us, we are 
satisfied that sufficient grounds have not been made out to 
justify the initiation of any proceeding under section 476 of 
the Criminal Procedure Code. The result, therefore, is that 
the Rule must be made absolute, and the order of the Court 
below discharged. 


E. H. M. 


Mule absolute. 


(1) (1885) I. L. R.. 7 All. 871. (2) (1907) 12 C. W. K. 3. 

(3) (1876) L L. R. 1 Calc. 450. 
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APPEAL FROM ORIGINAL CIVIL 


3e/ore Sir Laiurence R. Jenkins, K»G,I.E., Chief Justice, and 
Mr, Justice Woodroffe, 

PADMABATI DASI 

V. 

RASIK LAL DEAR.* 

A[Jldai)ii — Practice — Grounds of belief — Cwil Procedure Code (Act V of 190S), 
Order XI K, rule 3 — Jurisdiction — Rehearing. 

The provisions of Order XIX, rule 3 of the Code of Civil Proeedure, must 
be strict ly observed : every affidavit should clearly express how much is a 
statement of the deponent’s knowledge and how^ much is a statement of his 
belief, and the grounds of belief must be staled with sufficient particularity. 

The Court has inlierent jurisdiction to rehear a matter before the order 
passed by the Court at a previous hearing has been perfected. 


Appltcatiox. 

On the 4th September 1905, two Hindu ladies, Sreemati 
Padmabati Dasi and vSreemati Rajnandini Dasi, instituted a 
suit as heiresses of their deceased mother, Sreemati Annapurna 
Dasi, for the recovery of certain properties belonging to their 
mother, {rom their uncle, the defendant Rasik Lai Dhar. 
On the 21st May 1909, a decree was passed by Harington J. 
ordering the defendant to deliver up certain articles of 
furniture to the plaintiffs, and otherwise dismissing the suit 
with costs. This decree was filed on the 17th August 1909. 

On the 18th August 1909 the plaintiffs filed a memorandum 
of appeal, and thereupon took certain steps in prosecution of the 
appeal. On the 15th November 1909 the appellants obtained 
an order from Harington J. allowing them three weeks’ furtlier 
time from date to file their paper-book, with liberty to apply 
for further extension of time to the Appeal Court, which would 
be in Session on the expiration of the three weeks. 

The Court of Appeal commenced its Session on the 24th 
November 1909. On the 30th November 1909 Rasik La] Dhar 

Application in appeal, from Original Civil, No. 40 of 1900. 
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applied on petition to the Court of Appeal for an order that 
the appellants may be directed to furnish security for the costs 
incurred by the respondent in the Court of first instance and on 
appeal. It was alleged in the petitioUj inter alia^ that the 
appellants were purdanasMn ladies having no stridhan property 
of their own, that the respondent’s costs in the Court of first 
instance amounted to Rs. 8,000, and that the appellants had 
been dilatory in their prosecution of the appeal, and were 
trying to delay the hearing thereof. 

The allegations in the petition were verified by the respond- 
ent in the following terms : I, Rasik Lai Dhar, the defendant- 
respondent above-named, solemnly affirm and say that what 
is stated in the foregoing petition is true to the best of my 
knowledge, information and belief.” 

There was an affidavit in reply made by one Kunja Lai 
Dey, the husband of Sreemati Padmabati Dasi, to the effect, 
mter alia, that he was conducting the suit on behalf of the 
appellants, that the appellants were possessed of stridhan pro- 
perties of the value of Rs. 10,000 and Rs. 8,000 respectively, 
and that the appellants had done their best to expedite the 
hearing of the appeal. 

Mr. C. G, Ghose, for the respondent. 

Mr. H. D. Bose, for the appellants. 

Their Lordships, dismissed the application, observing as 
follows: — 

Jenkins O.J. and W^oodrofee J. We think in this case 
no sufficient ground is shown for an order for security. All wo 
have on which to act is an allegation of the appellants’ lack of 
moans followed by a general averment that the statements arc 
; to the best of the deponent’s knowledge, information and 
belief ; but what his information and belief are, or on what his 
belief is grounded, is in no way indicated. Order XIX, rule 3, 
however, declares that “ affidavits shall be confined to such 
facts as the deponent is able of his oto knowledge to prove, 
except on interloeutory application^ on which statements of 
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his belief may be admitted, provided that the grounds thereof 
are stated.’’ That proviso is essential, but no attempt has 
been made to comply with its terms. 

We desire to impress on those who propose to rely on affi- 
davits that, in future, the provisions of Order XIX, rule 3, 
must be strictly observed, and every affidavit should clearly 
express how much is a statement of the deponent’s knowledge 
and how much is a statement of his belief, and the grounds of 
belief must be stated with sufficient particularity to enable the 
Court to judge whether it would be safe to act on the deponent’s 
belief. 

The applicant must pay the costs of this application. 

The three weeks’ time allowed by Harington J, having 
expired on the 6th December 1909, the appellants applied to 
the Court of Appeal for further time to file their paper-book. It 
was opposed by the respondent, on the ground, inter alia, that 
there had been unnecessary delay in furnishing the necessary 
stamp. By an order dated the 7th December the Court refused 
the application in the following terms : — 

Jenkins C.J. and Woodboeee J. In our opinion there 
has been a delay in excess of what can be reasonably accounted 
for, and in respect of two periods of time. Having regard to 
that and to all the circumstances, we are not prepared to extend 
the time further. We refuse the application for extension of 
time with costs. 

Thereupon, the respondent gave the appeilants notice of 
an application for the dismissal of the appeal for want of pro- 
secution. The appellants, contra, gave the respondent notice 
of an application for the rehearing of their application for 
further extension of time. The order of the 7th December 
1909 had not been drawn up. It was alleged by the appellants 
in their petition that the reason for the delay in obtaining the 
necessary stamps, which had not been explained to the Court 
of Appeal on the 6th December, had in fact been laid before 
Harington J. on the 15tli November, and been accepted by him. 


1909 

Padmabaii 
Dasi ' 

V. ' 

R,asiic Lal 
Dhab. , 
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1900 The apj)ollaiits’ application was heard on i he 21st Becomber 

Padmabati 1909. 

Dasi mil hiin'lfr. /i. B. Bose), for the ap])olla,iitB. The 

Easik Lal order of the 7th December has not been drawn up. Tlie Court 

Dhae. Las power to rehear the application for extension of time. In 
this country there is no specific rule giving the Gourt jurisdic- 
tion to rehear a matter before the order is drawn up. 

Mr, G, C, Gliose^iox the respondent. This is, in effect , an 
appeal from your Lordships’ order of the 7th December 1909. 

[Jenkins C.J. I think we have the power and we will 
hear the application on its merits.] 

After hearing the application their Lordships made the 
following order : — 

Jenkins- C.J. and Woodkoeee J. We give you three 
weeks’ time from to-day. You are to give security for the costs 
of the appeal to the extent of Rs. 2,500 to the satisfaction of j 
the Registrar within one week from the re- opening of the Court 
after the Christmas vacation. Costs of the application to bo 
costs in the appeal. 

, A2rplicaUon allowed ^ 

AttorneysTbr the appellants : 0. (7. Ganguly cO Co. 

Attorney for the respondent : B, S. Banerji. 
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APPELLATE CIVIL. 


Bi^foreMr.JiistkeMookerfeeandMr.Jtisticc VmcenL 

KHAJEH SAMMULLAH • 

V, 

ABUL KHAIR IVI. MUSTAFA/^^ 

Mahomedan Laio--MndowmGnt-~Waqf---DirecH^^ of Founder, Courts power to 
disregard— Mniawalli, suit for the office of —Surrender of the office of Mutawalli 
and appomtment of a successor hy a person who is not a general trustee, effect 
of— Limitation Act {XV of 1877) Soh. 11, Art. 120. 

In appointing a mutawalli a Court will not disregard the directions of the 
founder except for the manifest benefit of the endowment. 

In re Tempest (1) referred to. 

A created a waqf on the 22nd April 1864 ; by the waqfnamah he appointed 
himself the first mutawalli, and also gave directions as to the appointinent of 
his successors. The deed further provided that after the death of the founder 
his widow would remain in possession of the endowed properties, and the 
mutawalU would act under her orders. During the lifetime of the founder, the 
person who was nominated as the successor in the office of mutawalli died ; stib- 
sequentiy, on the founder’s death in 1868, his widow obtained certificate and 
undertook the performance of the duties of mutawalli, and continued to do so 
till the 29th of January 1877, when she executed a toioliatnamah, by virtue 
of which she surrendered the office of mutawalli, and appointed a third party 
as her successor in that office, who accordingly took possession of the 
endowed properties. 

Upon a suit by the plaintiff as one of the representatives of the founder 
for declaration of his x-ight as mutawalli and for recovery of possession of the 
endowed properties : 

Held, that, inasmuch as the widow of the foundor was in no sense a general 
trustee, and that she had no authority, express or implied, to modify in any 
way the terms of the trust-deed , nor she had the authority to renounce the 
office and appoint a successor, her acts were illegal under the Mahomedan 
Law, and that Art. 1 20 of Sch, II of the Limitation Act applied to the case, and 
the plaintiff’s suit Vv^as barred by limitation. 

Appeal by the defendants, Nawab Kliajeh Salimullah 
Bahadur and another. 

* Appeal fix.'jy OfigimiJ Decree, No. 981) of J907, against the decree oi 
Surendra NafJi Mitter, Suliordinate Judge of Dacca, dated June 27, 1907. 

(1) (1866) L. R. 1. 0k App. 485 ^ 14.L. T. 685. 


1909 
Aug 30. 
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1909 This appeal arose out of an action brought by the plaintiil 

KhIjeh for a declaration that he was entitled to be the rmita.vjalli of the 
bALtwaLiAH ^^^^1 properties in suit, and for recovery of possession of the 
Abto game from defendant No. 1 . The plaintiff alleged that one 

[:,.KhATR'M. t T ,1 -j 

Mustafa. Ayinuddiii Hyder and Mamuddm were two brobhers; tliat 
Mainuddin had two sons, Nasiruddin Hyder and Mazeniddiu ; 
that he was the son of Nasirnddin, defendants Nos. 3 and 4 were 
liis sisters, aiid defendant No. 2 was the son of Mazeimldin; that 
Ayinuddin Hyder executed a loaqf deed on the lit.li Baisakli 
1271 B.S. (22iid April 1864) of certain immoveable properties, 
by virtue of which he appointed himself the mutcmalU of the 
rag/ properties during his lifetime, and also nominated defend- 
ant No. 5 and another person to be the naib during 

his lifetime ; the deed further provided that after the death of 
the founder his nephew, Nasirnddin, would be the chief miita- 
walU, and he was authorised to nominate his successors from 
amongst his brothers’ sons or from outsiders ; and that the said 
midawaUi would manage the tvaqf properties under the direc- 
tions of the founder’s widow, Faizumiessa Bibi. .It appeared 
that the plaintiff’s father, Nasirnddin, died within the lifetime 
of Ayinuddin, and Ayinuddin died subsequently on 25th May 
1868 without appointing 'mutaivalli to succeed him. .Faiz- 
uniiessa aBibi thereupon took letters of administration of the 
waqf estate, and remained in possession of the properties till 
the 29th of January 1877, when she executed a torfiutomu/i 
of certain immoveable properties, including the said ivaqj pro- 
perties, by which deed she appointed the late Nawab Ahsanullah 
a wifiaraHi, and empowered him to nominate his successor. 
The Nawab managed the properties up to 16th December 1901, 
when he died without nominating his successor. The defend- 
ant No. 1, Nawab Salimiillah, on the death of his father, the 
late Nawab, took possession of the endowed properties. Hence 
the suit was broughfc by the plaintiff on the allegation that 
under bheMahomedan law and by virtue of the two aforesaid 
deeds he, being the near relative of Faizunnessa Bib 1, was 
; entitled to be tho nvutciioaUi and to recover possession of tlie 
... b .rag/, properties. ■ 
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The first defendant, and the fifth defendant, the naib 

mutawaUi who contested the suit, pleaded, inter alia, that the Khajbh 

... - Salu.iullah 

plaintiff had no cause of action ; that he alone was not entitled t;. 
to maintain the suit ; that he was not the heir or near relative 
of Faiznnnessa ; that he had no right to be appointed muiatoalK Mustafa. 
under the wag/ and towliatnamah deeds and under the Maho- 
medan Law ; that there being a direct prohibition of the ap- 
pointment of the plaintiff as the mutwalU in the towliatnamah, 
he was not entitled to be so appointed ; that the father of the 
defendant No. 1 being in adverse possession of the properties, 
and after his death defendant No. 1 himself being in adverse 
possession of the same, plaintiff’s suit was barred by limitation. 

The Court of first instance overruled the objections of the 
defendants, and decreed the plaintiffs’ suit. 

Against this decision defendants Nos. 1 and 5 appealed to 
the High Court. 

Bobu Stirendra Nath Guha, for the appellants. 

Moiilvie Sliamsul Hnda, Babu Ram Chandra Majumdar 
and Balm Karnnamoy Bose, for the respondent. 

Cur. adv, vttU. 

Mookeejee and Vincent JJ. The subject-matter of the 
litigation, which has culminated in this appeal, consists of 
immoveable properties comprised in two ivaqfs, one created 
by Ayinuddin Hyder on the 22ncl April lvS64, and the other by 
his widow, Faizuhnessa Bibi on the 29th January 1877. The 
plaintiff, who is a relation of the founders of the two waqfs, 
seeks for declaration of his right as mutaioalli and for recovery 
of possession of the properties of the endowments. The first 
defendant is the Nawab of Dacca and is nov/ in possession of 
the properties as the muUnvalli under the deed of Faiznnnessa 
executed on the 29th January 1877.' The second defendant is 
a cousin of the plaintiff, who had previously failed in a litiga- 
tion commenced by him on the 14th August 1880 for recovery 
of possession of the tvaqf properties as mntaivalli. The third 
and fourth defendants are sisters of the plaintiff and have been 
brought on the record as members of the familjr interested in 
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tlie exidownLeiit. Thoir rolaition to tlio foiiiidor. is indicated in 
tlie following genealogical table: 

Khohdkab Faizuddin. 


Maimiddiii Safdar. 


Nasiruddin Hyder 
died July 18G5. 


Mazeruddin 

Omar. 

i 

Wahiduddin 


Ayiniiddia Hyder died 
25fch .May 1868., 
Widow Faizumiessa 
Bibi died 2Sth 
J line 1 89 7 (ace, plff, ) 
3rd June 1886' , 
[acc. defcU.) 


Muhammad Tahera 
Musfcafa, Bibi 
{plff,) (def. i). 


Khalima 
Bibi 
(def. Z), 


(def. 2). 


The fifth defendant is the naib miiMwalli ov the Deputy 
Superintendent of the endowment. Tlie remaining defend- 
ants, fourteen in number, are members of the family of the 
Nawab of Dacca. The suit was defended substantially by the 
first defendant, the Nawab, and by the fifth defendant, the 
Deputy Superintendent of the toaqf. They denied the title 
of the plaintiff to hold the office of mutawalli in respect of either 
of the two iDaqjs^ and raised the plea that the claim,, even if 
otherwise well-founded, was barred by limitation. A ques- 
tion ajipears also to have been raised as to the validity of the 
ivaqjs under the Mahomedan Law. This, however, has not 
been investigated, for the obviously sufficient reason that, as 
both parties lay claim to the office of mutawalli, the question 
of the legality of the cannot properly arise. The Sub- 
ordinate Judge in the Court of first instance has overruled the 
objection of the contesting defendants, and has held that the 
Nawab of Dacca has no valid title to the office of nmitaioaUi 
under the deed of Faizunnessa, while the plaintiff is entitled 


to hold the office as one of the representatives of the founders 
of the two endowments. He has further held that as the suit 
has been commenced within 12 years of the death of Faizun- 
nessa in 1897, as allegedby the plaintiff, the claim is not barred 
by limitation. In this view he has made a decree in favour 
of the plaintiff, by which the latter is appointed the chief 
w^lh of the disputed properties except one, an, cl is aiitliorisocl 
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to recover possession of the waqf properties from the first 1909 
defendant. The first and fifth defendants have now appealed Khajbh 

to this Court, and on their behalf the decision of the Sub- 
ordinate Judge has been assailed substantially on two grounds, 
namely, first, that as regards the waqf created by Faizunnessa Mustafa. 
on the 29th January 1877, the plaintiff is not entitled to hold 
the office of miitawalli and recover possession of the disputed 
properties, in view of the clear directions to the contrary given 
by the founder herself ; spxondly, that so far as the waqf created 
by Ayinuddin Hyder on the 22nd April 1864 is concerned, the 
title, if any, of the plaintiff to hold the office of mutawalli has 
been extinguished by the adverse possession of that office 
by Nawab Ahsanullah and Nawab SalimuUah during more than 
28 years from the 29th January 1877 to the date of the mstitu- 
tion of the suit. Both these points have been controverted 
on behalf of the plaintiff -respondent. 

In support of the first ground urged on behalf of the appel- 
lants, our attention has lieen invited to the deed of waqf, called 
the towliatnamah executed by Faizunnes.sa Bibi on the 29th 
January 1877. . This deed has a two fold character. It deals 
with the properties dedicated as waqf by Ayinuddin Hyder on 
the 22ad April 1864; this aspect of it will require consider- 
ation when we come to deal with the second ground. But it 
also creates a new waqf for the purposes of which the founder 
dedicates her own properties. She appointed Nawab Ahsanul- 
lah as the mutawalli in respect of both the waqfs, and then added 
the following clause with regard to her husband’s brother’s 
grands'.ons, the present plaintiff and the second defendant : 

“ Though Muhammad Mustafa and Wahiuddin, the sons of my 
deceased husband’s brother’s sons are living, they denied the 
validity of the loaqfnanmh, and intending to divide the waqf 
properties among themselves as by right of inheritance, they 
entered into various litigations with me for seven oi eight years 
in Civil, Criminal and Revenue Courts, in which they were unsuc- 
cessful up to the High Court. Besides, they are indebted to the 
amount of seven or eight thousand rupees. In effect, they are 
but irreligious people, because, although they are not entitled in 

35 
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any way to the waqf properties, they brought these suits to gain 
unlawful possession. In these circumstances they ought not 
in any way to be made mutdwaUis.^^ In a later passsage in 
the same deed, the founder repeated her objection to these 
persons and directed that ‘Hhougli Nawab Ahsairullah might, 
when old, appoint a fit and proper person as a successor in the 
office, Muhammad Mustafa and Wahiuddin who had commit- 
ted waste were not to be appointed.’’ It is manifest from those 
provisions in the towUatnamah that the founder deliberately 
directed that the present plaintiff was not on any account to 
hold the office of mutawalU of the waqf created by her. Under 
these cucumstances, even if we assume that the Court has the 
authority to disregard the clearly expressed wishes of the 
founder, the question necessarily arises whether the plaintiff 
should be appointed mutawalli of the ivaqf of 1877. In our 
opinion only one answer is admissible. The Court will not, 
even if we assume that it has the power to do so, disregard the 
directions of the founder except for the manifest benefit of the 
endowment. The principles applicable to cases of this descrip- 
tion are well-settled and were explained by Lord Justice 
Tmner ii\ In re Temfest (1) ; one of these principles is that the 
Court in selecting a person for the office of trustee will, in the 
exercise of its judicial discretion, have regard to the wishes of 
the author of the trust expressed in or plainly deduced from 
the instrument, and if he has declared a particular person 
not fit to be appointed a trustee, the Court will refrain from 
appointing him. To what extent regard is paid to the wishes 
of the founder may be illustrated by the following texts 
translated from two works of high authority on Maliomedan 
Jurisprudence: 

Text L 

(1) (1866) L, R, 1 Ch. Api>, 485j T. 685. 
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- l^wJ! Itiit j “ u-Ai'yi y j 

, ' IChajeh 

# Salimxtelah 

V , ' ' 

If the founder of the ^mg'/ stipulates in the deed of mtgf khaibV. 
that such of his descendants as becomes converted from the Mustafa. 
mot oilthbat into that of Ptizal will be excluded (that is, from 
participation in the benefit of the waqf), the waqf is valid and 
they are excluded on their conversion. If, on the other hand, 
the founder is a mu’tazilah (that is a follower of the sect of 
Ptizcd) and stipulates the opposite of the stipulation stated 
above, his stipulation is acted upon (Is’af of al-Tarabulusi, A.D. 

1516, Cairo Edition, page 89). 

Text II. 

❖ A <iissv.AA^ 

# J,Lb ^uxiJU ^ic 1^«b ,jl hjlt jJ ^iCvil 

c3kip-«A/6 ^ ^ 

“ (*y !<A-^ 

^1 ^xSili * ij.i lixx/c j lyASh- hjMi j,J i./a*^ts3Jl 

iAi j ^Ih ^iyc ^ , . oSiil ^ 
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Any condition imposed by the founder of the toaqf must be 
respected 3 becajuseof the dictum of the jurists, any condition 
imposed by the founder of the waqf, is like an express text of 
the la%?-giver,” that is, with respect to the bindingness to act 
upon it, and the implication and indication as we have des- 
cribed in the commentary on the Kanz^ except in a few cases, 
namely, 

(1) Where the founder stipulates that the mutaivalli caimot 
bo removed by the Ccidij the Cadi can remove one luifit for the 
office. 

(2) Wiere he stipulates that the tvaqf property should not 
be leased for more than a year, and people are unwilling to lease 
it for a year, or there is advantage to the poor in giving a 
longer lease, the Cadi (but not the muiawalU) can disregard the 
stipulation. 

(3) Vidiere it stipulates that the Koran should be recited at 
his grave, the restriction as to the place is void. 

(4) Where he stipulates that the surplus of the revenue 
should be given in charity to any one asking for it at such and 
such a place daily, no regard will be had to Ms stipulation. 
The mutawalU csai give it in charity to those wdio ask for it at 
a mosque other than that mosque or to those outside that 
mosque or to those who do not ask for it. 

(5} Where he stipulates that the beneficiaries should daily 
get a fixed quantity of bread and meat, the mutaivalli can pay 
them the price (of that quantity of bread and meat). 

(6) Where the founder has fixed an amount for the salary 
of the /mam, the Cadi can increase it where it is insuffic^iejit, 

(7) Where the has prohibited isiibdal, Ac., exchange 
oi waqf property for another property, the Cadi can Imve 
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recourse to isUhdal when it is more beneficial. [Al-Ashbali waT- 
Naza'ir,, Analogies and Precedents by the celebrated Egyp- 
tian jurist, Ibn Nujaym, author of Bahr-al-ra’iq, A.D. 1562. 
This passage is referred to in the Durr al-Mukhtar, Gonstan- 
t-inople Edition, Volume III, page 601, and is quoted in exten- 
50 by the Raddal-Muhtar, Constantinople Edition, Volume III, 
page 601. ] 

Tested in the light of the principle recognised in these texts, 
it is clear that the plaintiff cannot succeed. In the case 
before us, there is no possible room for doubt as to the wishes of 
the founder in this respect. We must, therefore, uphold the 
contention of the appellants that the plaintiff-respondent 
ought not to be appointed to hold the office of the muiaivalli of 
the waqf created by Faizunnessa Bibi in 1877. The first 
ground taken on behalf of the appellants must consequently 
prevail. 

In support of the second ground taken on bohalf'-of the ap- 
pellants, our attention has been invited to the course of dealing 
of the waqf created by Ayiniiddin Hyder in 1864. The ivaqf- 
namah shows that the founder appointed himself the first 
miitawalU, and also gave directions for the appointment of his 
successors. The three passages which bear upon this point 
are as follows : 

(а) '’‘ So long as I am living, I myself shall be muiatvalli 
of the same, and I appoint Moiilvi NaBhuddin Hyder, my 
brother’s son, as tlie primipalmiUaivalli, and Munshi Ahmed- 
ullah and Moiilvi Bux Ali as the iiaHb mutawalli to act after 
me.” 

(б) The said mutawalli (that is Nasiruddin Hyder) in his 

old age shall be at liberty to appoint according to his own 
choice any of his own children, or any of the children of his 
brothel, ox any person whom he considers competent and 
capable to discharge the duties, as mutaivaUi in his 

own place.” 

(c) “1 shall r(3iuaiii the the possession 

and eiijojonent of the endoweni properties as waqf properties 
shall rest with me, and after that with my wife, Mussamat 
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1909 Paizunnessa Bibi, and under her orders with, the principal 

Kha-jbh mutawalU aforesaid and the naib above named,’® 

>alioti.lah actual contingenc}^ however, which happened was not 

a^nticipated and provided for by the , founder. His nephew, 
Mustaba. Nasiriiddin Hyder, whom he had nominated as his successor in 
the office of mutawalU, died in 1865. Clauses [a] and (?>) set out 
above therefore never came into operation, and although Ayin- 
uddin lived for three years longer, he did not in this respect 
alter or supplement the terms of the original tvaqfnamaJh 
The consequence was that upon his death in 1868 his widow, 
Faizunnessa, obtained certificate and undertook the perform- 
ance of the duties of mutawalU of the waqf created by her hus- 
band. She continued to do so up to the 29th January 1877, 
when she executed the towUatnamah to which reference has 
previously been made. In so far as this deed purports to create 
a new waqj of her personal properties, we have already consi- 
dered its effect. We have now to examine its legal consequences 
in so far as it modifies the terms of the waqfnamah of 1864 by 
Ayinuddin Hyder. We are not concerned in this litigation 
with the validity of the modifications sought to be introduced 
by Faizunnessa in the mode of administration of her husband’s 
waqf. We are concerned solely with the effect of her surrender 
of the office of mutaivalli,oi the appointment by her of Nawab 
Ahsanullah as her successor in that office, and of the direc- 
tions given by her for the appointment of the successor of the 
Nawab himself. In the introductory portion of the deed, she 
recites that the death of Naziruddin in the lifetime of her hus- 
band had rendered inoperative his proposed appointment as 
mutawalU, tiidit her husband to the time of his death acted as 
mufuwaUi, and that since his death she herself had discharged 
the duties of that office. She then proceeded to appoint 
voluntarily Nawab Ahsanullah as the mutawalU and also to 
confirm the appointments of the naib mutawalUs, The deed 
contemplated that the Nawab should take immedmte posses- 
sion of the office and of the properties appertaining thereto. 
We now know from Exhibit 3 that the Nawab did so and got 
registered as the mutawalU on the 14th April 1877, 
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Para<^saph 23 of the deed finally provided that , when he reached 
old he would be entitled of his own choice to appoint a ^ 
suitable person as mutawalli, but that Mahomed Mustafa and 
Wahiduddin were not to be appointed on any account. The 
deed further provided that, in the event of failure on the part Mtjstatta. 
of Nawab Ahsanullah to appoint his successor, the person who 
would take his place {in the family) would become as the 
mutmvalli of the vnqi properties. The Nawab, as we have al- 
ready stated, entered upon the execution of the duties of his 
office as a mutawalli and administeied the waqf properties 
from 1877 to the time of his death on the 16th December 1901. 

During this period he successfully resisted the suit brought by 
Wahiduddin in 1880 for recovery of possession of the waqf pro- 
perties. That suit was dismissed by the Subordinate Judge, 
whose judgment was confirmed on appeal by the District Judge , 
and ultimately by this Court in 1883. Upon the death of 
Nawab Ahsanullah in 1901 , his son, Nawab Salimullah , too kpos- 
session of the waqf properties as mutawalli, and the plaintiff now 
seeks to eject him on the ground that he is a trespasser, and has 
no right to hold the office as against the plaintiff, who, as a 
mem^r of the family of the founder, has a prior claim to the 
office. The substantial question m controversy is whether the 
title of the plaintiff to the office, if any, has not been extin- 
guishod by limitatioii. 

We may assume, for the purposes of the present discussion, 
that although Faizunnessa was not expressly appomted as 
mutawalli, the waqfnamahoi 1864 clearly intended to give her 
the same right of superintendence after the death of her hus- 
band as the latter had retained during his lifetime. We as- 
sume, therefore, that Faizunnessa lawfully took possession of 
the waqf properties as mutawalli after the death of her husband 
in 1868. There is nothing in the deed of endowment, however, 
which could authorise her to appoint a successor or to vacate 
the office in favour of another person of her choice. What, 
then, was the effect of her towliaiuamaJh of the 29th January 
1877 ? An examination of the following texts, translated 
from works of recognised authority on Mahomedan Law, tends 
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to show that her act in both these respects was entirely un- 
authorised, sanctioned neither by Mahomedan Law nor by the 
terms of the original endowment : 

Text HI. 

[ n 1 ] 






Jibl a1 ^ aLxj cA£SAaw,/0 


^ ^ ^(44Ai6-j } 1 •• ) VmmJSXJ^ iA«SXAWiu<S'i I 

# I ^X5ii! j " }) l^.i| ^ ~ I 

‘'A man in good health made waqf for the benefit of a par- 
ticular mosque having a midawalU. The mutamilli died after 
this, and the people who frequented the mosque assembled and 
appointed a man as mutaioalli with the sanction of the Cadi,, 
This wMtaioalli applied himself to the repairs of the inosquo out 
of the income of the tvaqf of the mosque. The jurists differ as 
to such an appointment of a miiMumlli ; tlie most correct view 
is that such an appointment , is not valid. The power of 
making the appointment oi d, midcmalli belongs to the Oad/i 
[Patawa Qadi Khan, A. D. 1196, Calcutta Edition, 1835, Volume 
4, page 216], 

Text IV. 

I' j ^ ] 

(joy^) 0^4! 

^ 4^5^ • 3^ 

If the miitawalli of a tvaqf suffering from illness which cul- 
minates in death delegates the affairs of the tvaqf to another 
person, it is valid, because the is in the position of 

an executor, and the executor has the power of appointing 
another as his executor [Patawa Qadi Khan, Volume 4, page 
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Text V. 

[ ftf-f Asxi^ ] 

.^lall - ais-l ^il ^ j 

J^f L^iUSl S _; 

« iiyi k»jtiyi u3syi 

jnU'l 


^ 1009 

Khajeh ^ ' 
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Abul 
Khaib M. 
Mustafa. , 


^n aaaj 


r^ J-^ 


'.Alij.! 


l),$i Uw cSJ-ii } 




IS/" 




- UxXs^j 
* i«sl.U.JI 


If the appropiiator dies without appointing a mutomZ/i, the 
Cadi should appoint the rmitavxdU. But he should not appoint 
a stranger so long as a fit and proper peraon can be found from 
amongst the members of the founder’s family, either because 
the latter would be more attached (to the waqf) or because the 
intention of the founder might have been that the tmqf should 
be associated with him. If no one from amongst the founder’s 
family could be found, (the Uadi should appoint) a stranger 
• who is a fit and proper person for the post. If, after the 
appointment of the stranger, some one from amongst the de- 
scendants of the appropriator is found to be qualified for the 
appointment, the mutawallishif should revert to him just as 
in the case of succession (/s’a/ by al-Tarabulusi, A.D. 1616, Cairo 
Edition, page 42), 

Text VT. 






S* V 


j.i* 


lyu 


w-Ju'iyi ; 




Ifcjl 

iiiyi 






lju - 


.^Jl 




C/ 




,AUiJl 


^3 
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If the mufatmlli dies and the appropriator survives him> the' 
power of appointing another mutaivalU belongs to Mm and not 
to the Cadi. But if the appropriator does not survive Mm, 
then the executor of the founder shall have preference over 
the CadL But if the founder has not left any executor, then 
the power belongs to the Cadi. Thus it is laid down in Fatawa 
Sughrah. In the Asl (of Imam Muhammad) it is laid down 
that the haUm should not appoint a stranger as mutawaUi bo 
long as there could be found amongst the members of the a,p- 
propriators’ family any person fit for the same. If no one 
qualified could be found amongst them, and a stranger is a|3* 
pointed mutawaUi, and then afterwards some one amongst 
them is found to be qualified, the mutawaUiship shall revert 
from him (the stranger) to the member of the founder family. 
Thus it is laid down in the Wajiz (Fatawa ‘Alamgiri, Calcutta 
Edition, Volume 11, page 507). 

-.Text VII. 

[fcys j 

r ^ jtxMj ] 

“ S.^ a! JyS. 



^^7 
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It is laid do¥ 7 ii in the Kniiyah : — -If the mutaivalli appointed 
by the fomider says I resign tny miiiaicallishi]) ” (literally I dis- 
miss myself) j this declaration has no effect (and he continues as 
mutauxilli) unless the declaration is made in the presence of the 
founder or the Cadi, who would thereupon remove him (Fatawii 
Mahdiyah, a collection of decisions by the Grand Mufti of Egypt 
: glieikh al-Mam Muhammad al-Abbasi, A.D. 1883, Volume U, 
page 575 ; also Fatawd 'Alamgiri, Vol. II, page 609, 1. 6). 

The view taken in these texts is substantially reproduced 
: by modern text-writers. Baillie in his Digest of Mahomedan 
Law, Volume I, 1st Edition, page 594, 2nd Edition, page 604, 
observes that while a Superintendent, may at death commit his 
office to another in the same way as an executor may commit 
his to another, a Superintendent, while alive and in good health, 
cannot lawfully appoint another to act for him, unless the 
appointment of himself were in the nature of a general trust-^ • 
Amir Ali in his Mahomedan Law, Volume I, page 355, observes 
that should a mmiatvalU in his lifetime and in health appoint 
another in his place, the appointment wiU not be lawful and valid , 
unless the mutatvalli has obtained the tawliyat vdth that condi- 
tion in a general manner. He then quotes a passage from the 
RaddaLMuhtar, Volume III, page 337, to explain the mean- 
ing of the term ' general.’ The term signifies that the mutawalU 
at the time oj his appomtment w^as such as should receive the 
power of transferring the trust to another and substituting that 
other in his own place. It is worthy of note that the prohibi- 
tion against the transfer of the trust applies to the appoint- 
ment of a permanent and substantive successor who occupies 
the position and exercises the full powers of the mutawalU, 
in fact succeeds him in the office and not merely acts as 
his temporary substitute in his place. In other words, the 

i Of. Fatawd *Alamgiri, VoL II, p, 508,1, 8, 

[a lAd ] 

3 ^,1 !3! j 

ic ;li! AH: ■- 
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renunciation by a niutaivalU oi his office is entirely distinct from 
Ms' determination to' aot by a deputy. To the same effect is 
the statement by Sir Rowland Wilson inliis^ Aiiglo-Mahomedan 
Law (TMrd Edition, Sections 328 and 329). 

Tested in the light of these principles, what is the position 
' of the parties' ■ in the case . before ns ? Faizimnessa ^ was in , no 
sense a general trustee. She had no authority, express or im- 
plied, to modify in any way the terms of the trust-deed ; nor 
had she authority to renounce the office and a.ppoint a suc- 
cessor. Tn 1877, however, she professed to act in this manner. 
She gave up the office of mtiMwalU and appointed Nawab Ahsan- 
iillah as her successor. The plaintiff, who, as one of the re» 
presentatives of the founder, was entitled to claim the office of 
mutawalli, was alive at the time, and according to his deposi- 
tion in the present case was then about 25 years old. He had 
full knowledge of the circumstance that Faizunnessa had re- 
nounced the office of mutaivalli and that Nawab Ahsamilla had 
taken possession of the office and of the properties appertain- 
ing thereto. He was in fact a defendant in the suit commenced 
by his cousin, Wahiduddin, in 1880 against Faizunnessa and 
Nawab Ahsanullah for appointment as mutawalli and for recov- 
ery of the waqf properties. He deposed in fawour of the then 
plaintiff and sided with him in that litigation which terminated 
against his cousin in 1883. It was obviously open to him to 
assert his claim to the office of mtitaivaUi time, and he 

deliberately abstained with full knowledge of all the circum- 
stances. iHs t^ to the office, therefore, if any, became barred 
by limitation under Article 120 of the Second Schedule of the 
l^hHtat^^^Act.' In support of this view, it is sufficient to refer 
to the decision of their Lordships of the Judicial Committee in 
Bakmnt Bao v. Pur an Mai Chaiihe (1). The same view Was 
taken in the of Jagannath Das y, Birbkadra Das (2) B,nd 
KidarM' Ragava Ohariar v. Tim Malm A&ari Nalhir. Ragava- 
cJiarmr (3). It is indisputable that a. claim to office and to 
property appurtenant thereto may be barred by 1 imitation/’ 

(l), (1883) I. I. n, 6 All. 1 ; (2) (1892) 1. L. R. 19 Cale. 776. 

' , R- 16 I A. 90. (3) (1902) L L. R. 26 Mad. 113. 
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If the office is not heredita.ryi„,Ai’tic]e 120 is applicable as 
indicated in the oases just mentioned. If ,j)n the other hand, 
the office is herechtary, Article 124 governs the matter: 
Nilakandan v. Padmanabha (1), Alagirisami Naichar v. Sunda- 
reswara Ayyar (2), GnanasaTnbanda Pandara Sannadhi v. Vdu 
Panduram (^), Ramamthan CJietti v. Murugapya Ghetti (4) 
affirmed on appeal to the Judicial Conunittee (5), and Lilabati 
Misrain Y. Bishun Ghobey (6). It is clear, therefore, that the 
claim of the plaintiff to the office of mutawalU became barred 
by imitation upon the expiry of six years from the date of the 
towUatnamah of Faizunnessa, dated- the 29th January 1877. 
Even if Article 124 or Article 144 were held applicable, the title 
must be taken to have been extmguished by limitation in 1889. 

It was suggested, however, that it was competent to Faizun- 
nessa to make any aiTangement for the administration of the 
waqf property to continue during her lifetime, and that conse- 
quently time ought not to run against the plaintiff till her 
death. This argument is in our opinion unsound, for the 
authorities to which w'e have referred establish beyond dispute 
that it was not competent to her to resign the office of mutawalli 
and vest it in a .stranger of her choice without the intervention 
of the Cadi or of a Judicial Officer of his status. But even if 
the argument is conceded to be sound, it is of no avail to the 
plaintiii, because in our opinion the evidence makes it clear 
that Faizunnessa died on the .3rcl June 1886, as alleged by the 
defendant, and not on the 28th Jmxe 1897, as alleged by the 
plaintiff. The Subordinate Judge has failed to apprecia.e the 
evidence on the point and has disposed of the matter in a some- 
what summary manner. The evidence adduced on the side 
of the plaintiff is untrustworthy, and the witnesses brought 
forward by him are men of no position and with no special 
means of knowledge. The plaintiff relies upon an entry in an 
almanac which he does not produce. He admits that he had 

(1) {1890) 1. L, R. 14 Mad. 1.53. (4) (1903) I L. R. 27 Mad. 192. 

(2) (1898) 1. h R. 21 Mad. 278. (5) (1906) I. L. R. 29 Mad. 283 ; 

(3) (1899) 1. 1, R. 23 Mad. 271. X. R. 331. A. 139. 

; - (6) (1907) 6 G, X: J.: 621. ■ ■ 
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attempted to prove tlie age of his cousin from an entry in an 
almanac in the previous litigation and was disbelieved. Abdus 
Sobhan, who deposes in favour of the plaintiff, does not speak 
from personal knowledge. Arabdi Sarkar makes contradic- 
tory statements, and his assertion in cross-examination that 
Saizunnessa died ten or twelve years after the death of her hus- 
band wholly contradicts the story of the plaintiff, Abdul Basel, 
who supports the plaintiff as to the time of death, contradicts 
him as to the presence of respectable people at the burial, not 
one of whom has been called to depose on the side of the 
plaintiff. Against this, we have a considerable body of oral 
evidence on the side of the defendant in support of his allega- 
tions. Kutubnddin, a relation of Faizunnessa, an old man 
of considerable respectability, is positive that she died in 1886. 
He is supported by Mahomed Ali through whom the burial 
expenses were paid by Ahmadullah, the nail nniiawalli of the 
waqf, and also by Zamiruddin, a beneficiary under the krwlml- 
namah. No serious attempt was made to cross-examine these 
witnesses. We are not unmiirdful that Nizamuddin and Abdul 
Majid make statements which go to support the allegation of 
the plaintiff, but their testimony was outbalanced by the entry 
in Exhibit yJ, the account book of Nawab AhsanuUah, in which 
an entry on the 3rd June 1886 was made for the funeral expenses 
of Faizunnessa. The book has been proved by Tarini Charan 
.DasGupta, the Chief Accountant of theNawab. It is produced 
from proper custody, and an examination of its contents show.s 
that it was kept in due course of business. We feel no doubt 
as to its genuineness, and it is not disputed that the entry in 
this book completely negatives the case of the plaintiff. Upon 
the whole evidence, then, the conclusion is irresistible that 
Faizunnessa died on the 3rd June 1886 and not the 28th June 
1897. As Nawab AhsanuUah died on the 16th December 1901, 
it is obvious that the title of the plaintiff is barred by limita- 
tion, whether the six years or the twelve years rale be applied 
with effect from the 3rd June 1886. 

It was faintly suggested as a last resource that time ought 
to ran against the plaintiff from the 16th Deoember 1901 
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when, upon the death of Nawab Ahsanullah, Nawab Salimnllah 
came into possession of the office. It was contended that 

there is no privity between Nawab Salimnllah and Nawab 
Ahsanullah in so far as the office of mutawalli is concerned, and 
it was further suggested that Nawab Ahsanullah might be 
deemed to have been properly appointed mdatruZZi This 
position, howwer , is obviously untenable. The office was held 
bv Nawab Ahsanullah adversely to every other possible claim- 
ant, admittedly for over sis years, and, as we have seen, for 
over twelve years. Nawab Salimullah has now come into 
occupation not as a trespasser, but under paragraph 23 of the 
iowKatnamah of Faizunnessa esecuted on the 29t.h January 
1877. The plaintiff had taken no steps to challenge that deed 
till the 27th February 1905 when he commenced the present 
litigation. His claim to hold the office and to recover the 
properties appertaining thereto is clearly barred by limitation 
and cannot he successfully enforced. The second ground w’hich 
relates to the waqf of Ayinucldin Hyder must consequently 
succeed. 

We desire to add that we express no opinion as to the ad- 
ministration of the waqf properties by the &st defendant as 
muiawalU. Allegations have been made of an adverse character, 
but of a more or less vague description. If any relief is sought 
by the beneficiaries on the ground of maladministration, it 
can be obtained only in an appropriate proceeding specially 
framed for the purpose. The only que.stion which is deter- 
mined in the present litigation is that the plaintiff is not entitled , 
as a matter of right, to claim the office of mutawalli and to eject 
the defendant as a trespasser. 

The result, therefore, is that this appeal must be allow'ed, 
the decree of the Subordinate Judge discharged, and the suit 
dismissed with costs throughout payable by the plaintiff to 
the first and fifth contending defendants. 

Ap'pml allowetl. 
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• Before Mr. Jiiatiee Brett and Mr. Justm SMrfnMm 

BHAJAHARI HAITI 
14AJENDRA NAEAIN MAITI/^* 

Mortgage— Sale of mortgaged prop&rty--Frior Mortgagee, right of, to depmit in 
Court decretal amount in payment of puisne mortgage-deht 

A second mortgagee brought a suit on Im mortgage making tlie transferees 
of the prior mortgagee parties to the suit, and obtained a decree ; and in exe- 
cution thereof the transferees applied to be allowed to deposit in Court the full 
amount of the second mortgage-debt in order to save the property from sate. 
The Court of first instance allowed the application ; but, on appeal, the Dis - 
trict Judge set aside the order of the first CJourt ; — 

Held, that the transferees of the prior mortgagee were entitled to pay oh 
the mortgage-debt due on the subsequent mortgage to save the mortgaged 
property from sale. 

S.ECOOT Appeal by Bbajabari Haiti and another, the 
transferees of the prior mortgagee. 

The facts are briefly these. The respondent, Gajendra 
Narain Haiti, a puisne mortgagee, obtained on a suit to realize 
Ms security a decree for sale of the mortgaged property. The 
appellants, who were the transferees of a prior mortgagee, 
Avere made parties to the suit, and in execution of the decree 
they applied for permission to saA^e the sal© of the mortgaged 
property by depositing in Court the whole of the decretal 
amount in full satisfaction of the debt due to the puisne 
mortgagee. 

The Munsif allowed this application, and the sale AA^as 
consequently not held. But on appeal, preferred by Gajendra 
Narain, the learned District Judge set aside the order' of the 
first Court , holding that the prior mortgagee had no right to 
redeem,. 

♦Appeal from Order No. 24 of 1909 against the order of E. B. Forrester, 
District Judge of Midnapore,; dated Noa^ 4, 1908, reversing tlie order of Bam 
pulal Deb, Munsif of Coatai, dated July IT, 190$ 
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■ ■ The transferees of the prior mortgagee, thereupon^ appealed 
to the High Court. 

Babti Rally Krishna Sen, for the appellants. 

Babu Harihhushan Mukerjee and Bahn AshMaranjan CMt^^ 
terjee, for the respondent. 

Brett and Sharpijbdin JJ. The present appeal is against 
an order of the District Judge of Midnaporo setting aside on 
appeal an order passed by the Munsif, first Court, of Contai, 
on an application made by the present appellants in a proceed- 
ing in execution of a decree on a mortgage bond obtained 
by a second mortgagee. It appears that the respondent, who 
was the Second mortgagee, brought a suit on his mortgage, 
making the present appellants, who are alleged to be the trans- 
ferees of the prior mortgagee, parties defendants. A decree 
was obtained by the respondent, and execution was sought by 
sale of the mortgaged property. The appellants applied to be 
allowed to deposit the full amount of the mortgage-debt in 
payjnent of the decree and so to save the property from sale. 
Th^y alleged that they had purchased the entire rights of the 
mortgagor in the mortgaged property, and they claimed, as such 
purchasers , to be entitled to pay off the full mortgage-debt due 
to the decree-holder. The Court of first instance held that 
the appellants were entitled to deposit the money in payment 
of the decree, and that Court went on to explain that this was 
in order to prevent multiplicity of litigation. The learned 
Judge has set aside that order, and we are unable to say that 
his judgment is very clear, or that it shows that he has quite 
grasped the position of the parties and the rights claimed by 
the appellants. So far as we can gather, there was no real 
dispute that the present appellants had purchased the rights 
of the original mortgagor ; but whether they had purchased 
or not, we think that the view of the law which the learned 
Judge has taken is not correct. Even supposing that the 
appellants were held to occupy the position of prior mortgagees, 
we are of opinion that there is nothing in the law to prevent 
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present, where they have been made. 
..parties, to the snife by the second mortgagee, from claiming 
their righ t to pay off the .second mortgage and so save from sale 
the property which stands as security for their mort^gage-debt. 

It has been contended on behalf of the respondent that a 
prior mortgagee has no right, even when he is made a party tO' 
the suit brought by the puisne mortgagee on his mortgage, to 
pay off the second mortgage in order to save the property from 
sale. If he has not that right, it is difficult to understand 
what is the use or necessity of making him a party to the suit 
^ at all. In our opinion, he is made a party to the suit in order 
I to give him an opportunity, if he wishes, to pay off the second 
I mortgage, if the mortgagor refuses to pay it off, and so to save 
' the property which stands as security for his mortgage from 
being sold. The learned pleader for the respondent contends 
that, under the law, a prior mortgagee must stand by the suit 
brought by a puisne mortgagee and allow the property to be 
sold subject to his mortgage lien, and then, when this is done, 
he must bring a fresh suit on his own mortgage, resell the pro- 
perty, and so recover his own mortgage debt. We do not think 
that, under the law, this is necessary ; and in several cases it 
has been held by this Court that a prior mortgagee, in an appli- 
cation under section 244 of the Code of Civil Procedure in 
execution, is entitled to have his rights settled without being 
pat to the extra expense and unnecessary trouble of bringing 
a fresh suit. This was the view which was taken by us only 
recently in the case of Gobind Prosad Misser v. Lachmi Chandra 
Manvari'\ (S.A. 2088 of 1906), and we think that this is the 
view which we should adopt in the present case. In our opinion 
the present appellants, certainly as purchasers, if they are 
entitled to that position which seems to us to have been con- 
ceded in the Court of first instance though it was questioned 
in the lower Appellate Court, and equally so, if they are 
prior mortgagees, are entitled to pay off the mortgage-debt 
due on the second mortgage in order to save from sale the 
property which they (appellants), if they are the purchasers, 

t Unreported, 
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have , purchased, or which, if they are. the prior mortgagees, 
has been h 3 rpotheGated to them as security for theirmortgage- 
debt. ■ 

The result, therefore, is that we decree the appeal, set 

aside the judgment and order of the lower Appellate Court, 

and restore those of the Court of first instance with costs in 
all Courts, As the Court of first instance has not fixed the 
time within which the deposit is to be mad© by the present 
appellants, we think that the order should run as follows : — 
That the present appellants are entitled to deposit, within one 
month from the date of the arrival of the record in the Court of 
first instance, the sum which shall be found, on an account being 
taken by that Court , to be due to the second mortgagee in dis- 
charge of his mortgage-debt, with costs and interest up to th^^ 
date of payment. On their failure to do so, execution of the 
decree of the opposite party will proceed. 

Appeal allowed, 

B. D. B. 

CRIlVllNAL REVISION. 


Before Mr. Justice Stephen and Mr. Justice Garnduff, 

HARAN MANDAL 

V. 

MOHIM CHANDRA PRAMANIH*. 

Dispute concerning land — Tenant interested in the subiect of dispute— Addition 
oj ike tenant to the proceedings to show that there is no dispute likely to cause 
a breach of the peace — Criminal Procedure Code {Act V of 189 8)^ s. lid, el. (-5). 

A person claiming to be interested in the subject of dispute as a tenant, 
who was not required to attend as a party, should be heard luider s. 145 (6) 
of the Criminal Procedure Code in order to show that no dispute likely to caiise 
a breach of the peace exists. 

Ok the report of the Sub-Inspector of Police of the Dracope 
thana, alleging an apprehension of a breach of the peace, the 

* Criminal Re^dsion Ko. 1316 of 1909, against the order of H, P. Bhatta 
charjee, Deputy Magistrate of Khulna, dated Aug. 16, 1909. 
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Deputy 'Magistrate of Khulna' instituted a proceeding under , 
section' 145 of the Oriminal Procedure Code in respect of a 
plot of land in Bajna. ahad against Moliini Chandra Prainanik 
and others, fixst party,' and Jogendra Mandal and others, 
second party. On the day fixed for the filing of the written 
statements the petitioner, -who had not been required to attend, 
as a party, but was casually present in Court, filed an appli- 
cation before the Magistrate alleging that he was a tenant 
of a part of the land in dispute and praying to be added as 
a party. The Magistrate refused the application and proceeded 
with the case, holding, by his order dated the 16th August 1909, 
that the first party was in actual possession. 

The petitioner then moved the High Court and obtained a 
rule to show cause why such order should not be set aside and 
the proceedings continued in order that the petitioner might be 
heard under section 145, sub-section (5) of the Code. 

Babu Narendra Kimiar Bose, for the petitioner. 

No one for the opposite party. 


vSt.ephen and Carnduff JJ. This is a rule to show cause 
why an order under section 145 of the Criminal Procedure Code 
should not be set aside and the proceedings continued in order 
that the petitioner may be heard under sub-section (5) of that 
section. The petitioner swears that he is interested in the 
land in dispute as a tenant of a part of it, There is nothing to 
show that this is not the ease, although the Magistrate con- 
sidered that his application to be made a party was a mere 
device on his part-, acting as a creature of the second party. 
The petitioner seems to give reasons for supposing that this 
may not be true, and we consider that he should be allowed to 
show that there is no dispute under the fifth paragraph of the 
section. No one appearing to show cause, we make the rule 
absolute and order accordingly in terms of the rule® 

Enh absohde* 


E. H. M. 
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CRIMiNAL REVISION. 

Before Mf\ Justice Stephen and Mr. Justice CarnduS* 

] RAJANI KHEMTAWALI 

f?. 

PRAMATHA NATH CHOWBHRY.* 

High Court i Criminal Eevisional Jurisdiction of— Order hy a first- class Magis- 
trate for discontinuance of a house as a brothel — Criminal Procedure Code 
{Act V of 1898), ss. 6, 435 and 439 — Eastern Bengal and Assam. Disorder- 
ly Houses Act {II of 1907), ss. 2 to 6 — Procedure incases under ss. 3 and 6 of 
the Act — Offence. 

A Magistrate of the first class, acting under 3. 3 of the Eastern Bengal and 
Assam Disorderly? Houses Act, 1907, is a “ Criminal Court ” vTithin s. 6 of the 
Criminal Procedure Code, and the High Court has jurisdiction to revise his 
proceedings under ss. 435 and 439. 

But where such proceedings were in themselves perfectly fair and reason- 
able, the only error being possibly the administration of oaths to the witnesses, 
the High Court refused to interfere. 

Sections 2 and 3 of the Act do not create any offence, the only offence 
created by the Act being, as provided in s. 0, disobedience to tlie order of 
the Magistrate passed under s. 3. 

The procedure to be followed under the x\et is that, upon a sanction, report 
or order under s. 5, the Magistrate must, if he intends to go further, summon 
tile owner or other person mentioned in s. 3 to show cause, and in the ©vent of 
I lis failure to appear, he may proceed in his absence. He must next satisfy 
himself that the house is used as described in s. 2 {a), (h) or (e), doing so in 
any way that does not violate the ordinary rules of fairness and propriety ; 
but he is not bound to act only on legal evidence, and he need not, and 
possibly may not, administer oaths to persons of whom he may make enquiry. 
If he makes an order under s. 3, proceedings for disobedience must be taken 
independently under s, 6, and conducted according to the ordinary procedure 
prescribed for the trial of offences. 

Criminal Revision No. 1309, On 3 1st March 1909 one 
Pramatha Nath Chowdliry and three others made a joint 
application before the District Magistrate of Rungpur against 
the petitioners and others, thirty in number, under section 2 
(b) of the Eastern Bengal and Assam Disorderly Houses Act 

* Criminal E ©vision Nos. 1309 and 1311 of 1009, against the orders of 
B. V. Nicholl, Sessions Judge of Eungpur, dated Oct, 14, 1909. 
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(II of 1907), alleging that they carried on prostitution in houses 
in the vicinity to the annoyance of the neighbours and the detri- 
ment of the morals of the youths of the educational institutions 
situated in close proximity. This application related to the 
northern block of the prostitutes’ quarters in the town. 

Crimiml Revision No. 1311. On the same day another 
application of a similar character, under section 2 (6), and 
containing similar allegations, was filed by Ram Nath Mitra 
and four others against 108 persons occupying the southern 
block separated by a road from the northern. 

The District Magistrate made over both cases for disposal 
to Babu R. C. Dass, a first-class Deputy Magistrate, who, after 
holding a local inquiry, issued notices, on the 14th April, under 
section 2 (6) of Act II of 1907, to the two sets of parties in the 
two cases, who were owners and tenants living with them, to 
show cause within seven days why the use of the houses men- 
tioned therein for habitual prostitution to the annoyance of the 
neighbours should not be discontinued. The cases were after- 
wards transferred by the District Magistrate, on the 4th June, 
to Babu G. 0. Das, another first-class Deputy Magistrate, for 
hearing. The latter examined a number of witnesses on oath 
on both sides, and then held a local inquiry and made a 
house-to-house visit of inspection, in the presence of both 
parties, on the 22nd August, putting on the record a memoran- 
dum of his inspection. He, however, recorded the evidence 
only once. 

The defence in both cases was that some of the petitioners 
were dancing girls and some betel sellers, while the othera were 
kept mistresses, or too old to carry on their trade to the amioy- 
ance of their neighbours. They also filed a map of the locality. 

On the 29th September the Magistrate, by a separate order 
in each case, found as a result of his local inspection and from 
the evidence that the sites of the educational institutions in 
the vicinity were not correctly shovm in the petitioners’ map, 
that there were no kept mistresses at all, nor dancing girls 
who were not at the same time carrjfing on prostitution, though 
there were in each set of defendants some who were too old 
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for prostitution or were engaged in other occupations. His 
order in the case, which was the subject of Griminal Bevision 
No. 1S09, concluded as follows ; — 

I am satisfied from the evidence adduced before me, and from what I have 
seen myself that, with the exception of the eight defendants named above, the 
houses of the remaining defendants situated in the vicinity of educational 
Institutions are used as brothels and for the purposes of habitual prostitution, 
and they are also used as such to the annoyance of the petitioners and other 
residents of the vicinity. The ease, therefore, falls within the purview of s. 2 
els. (a) and (6). I, therefore, direct all the defendants, except the eight, under 
s. 3, to discontinue the use of their houses as brothels or for habitual prostitution 
oras disorderly houses, within three weeks from the date of service of tins order. 

A similar order in substantially the same terms was passed 
in the case which was the subject of Criminal Revision No. I SI L 
The District Magistrate and the Sessions Judge declined to 
interfere with the orders on the 13th and 14th October res- 
pectively. The petitioners then presented separate applica- 
tions to the High Court and obtained the two Rules mentioned 
on the same grounds, viz., {i) that there was a misjoinder of 
parties, {ii) that on the facts found it was not shown that any 
house was used to the annoyance of the inhabitants of the 
vicinity, {Hi) that the procedure of the Magistrate was irregular 
in that he did not limit his inquiry to clause (6) of section 2 of 
the Act, and {iv) that he acted without jurisdiction in conduct- 
ing the local inquiry. 

Bahn Dasharathi Sanyal and Babu Sarat Chandra Lahiri, 
for the petitioners. 

The Deputy Legal Remembrancer {Mr. Orr), for the Crown. 

Stiphbk- a-nb CA-ENBvm JJ. This case arises under the 
Eastern Bengal and Assam Disorderly Houses Act, 1907, and 
raises a question of some importance as to its proper construc- 
tion. The facts relevant to the point before us are as follows. 
A complaint was made to the District Magistrate of Rungpur by 
four householders, under section 5 (c) of the Act, that certain 
houses were used by the petitioners before us for the purpose 
of habitual prostitution and to the annoyance of the inhabi- 
tants of the vicinity, as mentioned in section 2 (&). The ease 
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was thereupon made over to a Deputy Magistrate, and notices 
were issued to all the petitioners under section 2, and , it is said, 
under clause (&) of that section. On the petitioners appearing 
before him, the Deputy Magistrate proceeded to hear witnesses 
on oath on both sides, proceeding as though he were trying 
persons accused of an offence, and then himself visited the 
houses of the petitioners and other persons concerned. Acting 
on the information he received from these two sources, he 
came to the conclusion that the case fell under section 2, 
clauses {a) and (6), and he, therefore, made an order on all 
the petitioners to discontinue the use of their houses as brothels, 
or for habitual prostitution, or as disorderly houses, within 
three weeks of the date of the service of the order. A rule 
has been granted to show cause why this order .should not be 
set aside on four grounds, which we need not discuss until we 
have settled a preliminary point, namely, whether we have 
iurisdiction to deal with the matter under section 435 of the 
Criminal Procedure Code. This depends on whether the Court 
making an order under section 3 is a Criminal Court. The 
point has already been raised before the District Magistrate 
and the Sessions Judge. The order of the former is not before 
us ; but he refused to interfere. The latter expressed an 
opinion, which seems to have been held by the District Magis- 
trate also, that the Court was a Criminal Court, but, without 
actually deciding the point, he refused to interfere on the merits. 

The grounds for holding that the Deputy Magistrate in this 
case was a Criminal Court are that by section 2 of the Act the 
information, which lies at the root of the proceedings, is to be 
received by a first-class Magistrate, that is, an official whose 
character is determined by the Criminal Procedure Code, and 
that section 6 of the Act mentions “ prosecutions ” under sec- 
tion 2. On the other hand, it .s argued by the Deputy Legal 
Remembrancer that the only offence created by the Act is dis- 
obedience to an order made under section 3, which is made 
punishable by section 6, and it is contended that no Court can 
be a Criminal Court unless it is dealing with the commi.ssion of 
an offence, which the Court in this case was not. The scherpe 
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' of Tlif Act is timt a warning may be given under section 3, and 
continued disobedience to that, warning is an offence. It is to 
be observed tiiat the Court that convicts under section 6 need 
not be the same as that which makes the order under section 3. 
Proceedings under section 2 , which are the basis of an order 
under section 3, are, no doubt, described as a ''prosecution ’’ 
in section 5 ; but, as fresh proceedings have to be taken in the 
ease of a prosecution under section 6, the word seems inapt 
for its purpose, and cannot be taken by itself to show that 
a Court acting under section 3 is a Criminal Court within the 
meaning of section 435 of the Code. 

Comparing the weight due to these two sets of arguments, 
we consider that the first must prevail on the ground that a 
first-class Magistrate is a Criminal Court. The meaning of the 
phrase depends entirely on section 6 of the Criminal Procedure 
Code, under which a first-class Magistrate constitutes one of 
'' five classes of Criminal Courts ” created by law, and there is 
nothing in the Eastern Bengal Act to deprive the term of its 
usual meaning : nor can we regard the obvious scope of the Act, 
wliieh we w^ill consider in a moment, as having that effect. 
We do not attach much weight to the word "prosecution ’’in 
section 5, which is plain}}?- a mistake, as the only prosecution 
possible under the Act is one under section 6. We consider, 
therefore, that we have jurisdiction to act under sections 435 
and 439 of the Code. 

But hei’e we are met with another difficulty. We agree 
with the contention of the Crown that sections 2 and 3 do not 
create any offence, and that the only offence created by the Act 
is that created by section 6. The power conferred by sections 
2 and 3 is not a power to hold a criminal trial or to take any 
preliminary proceedings under the Crimina] Procedure Code. 
It IS a power similar to the powers conferred on Criminal Courts 
by Chapters VIII, X, XI and XIT of the Code. But whereas 
those Chapters prescribe the procedure that Criminal Courts 
are to follow in various cases where they are not dealing with, 
the trial of offences and, therefore, give this Court ground for 
interfering where the proper procedure is not followed, no 
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I9i0 procedure is prescribed by the present Act, except such as is 
indicated by the last part of section 2 and sections 4 and 
Khbmta- ^ Apart from these enactments, the Court in making an order 

WAtiX . Jr f* t s* 

under section 3 has no duty except to satisfy itself that the 
house in question is used as described in clauses (a), (b) and (c) 
eHowDHBY. section 2. This it may do in any way that is not manifestly 
improper ; but it does not seem that the Court has any power 
to administer an oath. The effect of sections 3 and 4 is as 
follows. By section 3 the Magistrate may summon the owner, 
etc., of the house to show cause why a certain use of the house 
should not be discontinued ; by section 4, if the owner does not 
obey the summons, the Magistrate may make an order ex jnrte, 
which must be taken to imply that he may not do so otherwise : 
and consequently the owner or other person, against whom it is 
proposed to proceed, must be summoned under section 3. The 
course of proceeding to be pursued under the Act is, therefore, 
as follows. On sanction being given, or a report or complaint 
made, rmder section 5, the Magistrate must, if he means to pro- 
ceed further, summon the owner or other person mentioned in 
section 3 to show cause as described in that section. If he does 
not appear, the Magistrate may proceed in his absence. He 
must then satisfy himself that the house is used as described in 
section 2, clause (a), (b) or (c), and he may do this in any way 
that does not violate the ordinary rules of fairness and pro- 
priety ; but he is not bound to act only on legal evidence, and 
he need not, possibly he may not, administer oaths. He is not 
acting under the Criminal Procedure Code, but he is in fact 
performing an administrative, and not a judicial, duty. If he 
makes an order under section 3, disobedience to it will be an 
offence ; but proceedings to punish that offence must be taken 
independently of proceedings under sections 2 and 3, and must, 
of course, be conducted according to the ordinary law'. All that 
is effected by the proceedings under sections 2 and 3 is , therefore, 
to lay a foimdation for a prosecution’under section 6, and such 
proceedings need not, and probably cannot, be carried on in 
the manner appropriate to proceedings for the actual prosecu- 
tion of an offence. The grounds stated in the mile are aU framed 
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on' tlie contrary assumption, and refer to matters whicli would 
be of importanee in proceedings in the, prosecution of an 
offence, but have no importance in relation to the proceedings 
ill this case. The proceedings in this case have been perfectly 
fair anid reasonable in themselves, the only error commit red 
being that the Magistrate had oaths administered to witnesses, 
which be need not, and possibly ought not, to have done. The 
result is that no case has been made out for our interference, 
and the rule is discharged. 

This order will apply to Revision Case No. 1311 of 1909. 

Rtile discharged 

B. S. M. 


APPELLATE CIVIL. 


Before Mr. Justice Doss anel Mr. Justice Eichardson. 

DUEGA PRASAD SINGH 

V. 

RAJENDRA NARAIN BAGCHI * 

Lease — Evidence — Letter containing all the elements of a lease, whether admissible 
in evidence without registration — Payment of rent at a reduced rate on the basis 
of that letter, effect of — Confficting descriptions of the subfect-maiter of a 
grant — Leasee not ptit in possession of specific area mentioned in- ike hose, 
effect of — Mistake of fact. 

In a suit for rent at a certain rate, the lo.ssee pleaded that iDy virtu© of a 
letter addressed to him by th© lessor, the latter was entitled to get rent only 
at a reduced rate. The letter contained a definition of the reduced rental, 
recited the area of the land demised under the lease, the nature of the interest 
granted by the lease, and the instalments in which rents were payable : — 
Held, that the letter being a non^testamentary instrument, which purported 
to limit in future a vested interest of th© value of Bupees one hundred and 
upwards in immoveable property, was not admissible in evidence without being 
registered. 

Biraj MoMnee Dasee v. Kedar Naih Karmakar (1) referred to. 

Meld, also, that the mere fact that rent for some years had been received at 
the reduced rat© did not bind the lessor to accept rent at that rat© in future, 

^ ® Appeals from 'Original Decrees, Nos. 291 and 318 of 1907, against th© 
decrees oTBepin Behari Chatterje©, Subordinate Judge of Manbhum, dated 
April 27, im 
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inaamuch as. even if the letter had been treated as an agreement for redaction 
of .rent, it was not enforceable inlaw, having been made without considemtion. 

¥/liere there are two conflicting descriptions of the snbjoot-matter of a 
srant, or two conflicting parts of the same description, that t\'hich is the more 
certain and stable, and the least likely to Iiave been mistaken or to have been 
inserted inadvertently, must prevail, if it sufflciently identifies the subject- 
matter. 

Newsonw Pryorr^s Lessee. (1) referred to. 

But where these two elements— -the boundaries and the quantity— -are equally 
certain and exactly defined, or the boundaries are as x^recise and definite as the 
quantity is specific and exact, and there is gross divergency between the quan- 
tity specified and the quantity found to be included witliln the defined bound- 
aries, preference should be given to that element of the description of the 
subject-matter which is more consistent with the intention of the parties to be 
collected from the other parts of the deed, illuminated, if necessary, by the 
surrounding circumstances and the subsequent conduct of the pai’ties. 

Lord V. The Commissioners for the City of Sydney (2), White v. Liming (3), 
GrogJiam v. Nelson (4) and Holmes v. Trout (5), referred to. 

Wl ere a lease is taken of a specific quantity of land within definite 
b>undane3, both the lessor and the leasee, being under a common mistake 
that such quantity exists within the boundaries, while in fact it is much les?, 
there is no valid contriict, and the parties are entitled to reeis^ion thereof ; 
but the defendant has the option to affirm the contract, and hold the lease 
for the lesser quantity with proportionate abatement of rent. 

Paget Y. Marshall (6), Harris v. Pepperell (7), and Garrard v. Franhel (8) 
referred to. 


APFEiiL by the plaintiff, Raja Durga Prasad Singh, in 
appeal No. 291 of 1907, and by the defendants in appeal No. 
318 of 1907. 

These two appeals arose out of a suit brought by the plaint- 
iff to recover from the defendants, under a maurasi mohurari 
le.ase, arrears of rent, cesses and interest due for the years 
1307 to 1312 B.S. It appeared that defendant No. I e.xecuted 
a kabuliat in favour of the predecessor m title of the plaintiff 
on the 28th of Agrahayan, 1301 B.S., and the suit was based 
on the basis of this kahulmt. Defendants Nos. 2 to 9 were 
alleged to be co-sharers of defendant No. 1, and thus they 
were made parties to the suit. 

(1) (1822' 7 Wheaton XJ. S. 7. (4) (1845) 3 How. U. S. 187. 

(2) (1859) 12 Moo. P. 0. 473 ; (3) (1833) 7 Pet. U. S. 171. 

14 Eng. R. 991. (6) (1884) 2 Oh. D. 2-35. 

(3) (1876) 03 U. S. 614. (7) (1887) 5 B.j, 1. 

(8) (1862) 30 Beav. 14.5. 


1 


¥OIi. ;XXX?II.J' CALCUTTA SERIES. 


295 


'■The, defendarDits pleaded, inter alia, that they were iii posses- 
' sioii' of a considerably les^ quantity of land than taken settle-' 
ineiit of, by them iiiick^r the ^^iA habuliat^ a;nd as such they were 
entitled to abatement of rent in proportion, to the diminished 
area in possession ; that they made a tender by postal money 
order of the rent due, which was, however, refused, and so 
they were not liable to pay interest and costs, and that they 
wore not bound to pay the cesses claimed under the lease. 
The defendants further pleaded that at their solicitation the 
predecessors ui interest of the plaintiff, by a liukmnnamia 
or letter dated the 22nd Agraliayan 1305 B.S. {7th of December 
1898); addressed by the latter to defendant Xo. 1, reduced 
the rate of rent from Rs. 7 per bigha reserved in the mamasi 
mohurafi lease to Rs. 5 per bigha, and accepted the reduced 
rent for the years 1305 and 1306 B.S. 

The Court of first instance having come to the conclusion that 
the letter was admissible in evidence without being registered, 
held that the defendants were only liable to pay rent at 
the rate of Rs. 5 per bigha on the 400 bighas demised in the 
lease. As regards the question of the quantity of land, the 
Court below held that the defendants were in possession of 
346 and odd bighas, and that there being a provision in the 
lease against the enhancement or abatement of rent, the de- 
fendants were not entitled to any abatement of rent, and that 
they were not liable to pay cesses and interest as claimed. 

Against this decision both the plaintiff and the defendants 
.'.appealed to the High Court, 

In .appeal Xo. 291 of 1907, 

D)\ Rashhehary GJiose (with him Baku Jogesh Ghan&m 
Be and Babu Lalit Mohan Ghose), for the appellant. Under 
the provisions of the Transfer of Property Act and the Regis- 
tration Act, the letter by which the predecessor of the plaintiff 
reduced the rate of rent was not admissible in evidence : 
Biraj Mohinee Dasee v. Kedar Nath Kariiwikar{ 1). I also rely on 
the cases of O^Connor v. Spaight (2) and Svibramanian Chetiiar 
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(2) (1804) 1 Sch. & Lef. 305. 
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V. Arunaehalam CheUiar (1). The letter is a part of the lease ; 
it qualifies the lease ; see Shephard and Brown’s Transfer of 
Property Act, page 489, and the cases of Ex-farte Hall (2) and 
RadhaRamm Chowdry V. Bhou-ani Prasad Bhowmik {^). The 
case of Satyesh Chunder Sircar v. Dhmipul Singh (4) is dis- 
tinguishable from the present case. Besides, the agreement 
for reduction of rent as evidenced by the letter was void for 
want of consideration : Morgan v . Rainsjord (5) and Eitzgerald 
V. Lord Portarlingtm (6). The plaintiff was entitled to claim 
interest, inasmuch as there was no valid tender : Jagat Tar ini 
Dasi V. Naba Oopal Chaki (7) and Kripa Sindhu v. Annada 
Sundari (8). The defendants were bound to pay cesses to the 
plaintifi, unless they could show that they had already paid them 
to the Collector ; but there is no evidence of such payment. 

The Advocate-General {The Hon’ble Mr. S. P. Sinha) (with 
him Bobu Ram Chandra Mazumdar, Babii Tarah Chandra Chuck- 
erbutty and Babu Hemendra Nath Sen), for the respondents. 
The letter, dated the 22nd Agrahayan 1305 B.S., is admis- 
sible in evidence. To the present case the English cases cited 
have no application. The case of Biraj Mohinee Dasee v. Kedar 
Nath Karmakar (9) in no way detracts from the authority of 
the case of Satyesh Chundei Sircar v. Dhunpul Singh (10). The 
subsequent written agreement to abate rent did not amount 
to a creation of a new lease ; it was merely a variation of the 
lease, and, therefore, registration was not necessary. A suit 
for rent is not a suit for land. The cases of Obai Goundan v. 
Bamalinga Ayyar (11) and Beni Madhub Gorani y. Lalmoti Dassi 
(12) support my contention. 

The plaintiff is not entitled to the royalty claimed, for we 
tendered the rent for previous years and he refused to accept 
it. The Subordinate Judge also considered the defendants 
wealthy enough to pay the rent whenever demanded. The 


(1) (1902) I. L. E. 23 Mad. 603. 

(2) (1379) 10 Ch. D. 616. 

(3) (1901) 8 0. W. N. 61, 

(4) (1896) I. L. E. 24 Calc. 20. 

(6) (1846) 8 E. Eg. 299. 

(6) (1836) 1 Jones (Irish) 481, 436. 


(7) (1907) L L. K. 34 Calc. 305, 324. 

(8) (1907) I. L. E. 35 Calo. 34 60, 

(9) (1008) 1. L. E. 36 Cale. 1010. 

(10) (1896)1 L. E. 24 Calo. 20. 

(11) (1898) 1 1. E 22 Mad. 217. 

(12) (1898) 6 0. W N. 242. 



¥0L. .XSX?IL] , CALCUTTA' series. 


297 


question of the payment of cesses was not raised in the lower 
Court. 

Dr, Ghose, in reply. I rely on the provisions of the Regis- 
tration Act and the Transfer of Property Act, and my submis- 
sion is that, if we could do away with the terms of a registered 
lease by an unregistered agreement, by successive unregistered 
documents, all the terms of such a lease might be thus varied. 

In appeal No. 318 of 1907, 

iff. 'SinJia, for the appellants. The question is, whether the 
defendants are to have certain acres of land or a certain plot of 
land within specified boundaries. The conduct of the parties 
shows that the dommant intention of the parties was that they 
should be governed by the area. The defendants are entitled 
to have possession of the full quantity of 400 bighas of land 
specified in the lease. I rely on the cases of Imarnbandi Begum v. 
Kamleswari Pershad (1) and Jarao Kumari v. Lalonmoni (2). 
They are also entitled to an abatement of rent, inasmuch as 
the evidence shows that they are in possession of only 275 
bighas, and have been practically evicted from the rest of 
the land: Siha Kumari Dehi v. Bvprodas Pal Chowdliury (3), 
Herrick v. 8ixby (4) and Llewellyn v. Earl of Jersey (5). 

Dr. Ohose, for the respondents. There is no question of 
eviction from the demised land. The boundaries given in the 
lease are not uncertain, nor is the lease ambiguous ; the rights 
of the parties must be governed by it : see Norton on Deeds, 
page 220, and also Kazee Ahdool Mannah v. Buroda Kant 
Banerjee (6), Nunda Laul Mukherjee v. Kymuddin Sardar (7) 
and Satyendra Nath Thakur v. Nilkaniha Singha (8). Acreage 
^ was here a matter of description. I rely also on the cases 
of OMU Y,, Whittaker (9), Okill v. Whittaker (10), Besley v. 
Besley {ll) mA Clayton v. Leech (12). There was a covenant 
in the lease that the rent was never to be varied, and so the 


1909 

Durga 

Prasad 

Sings 


V. 

Rajendba 

Narain 

Bagchi. 


(1) (1894) 1. L. Pv. 21 Calc. 1005. 

(2) ( 1890) I. L. R. 18 Calc. 224. 

(3) (1908) 12 0. W. N. 767. 

(4) (1867) L. R. 1 P. 0. 430, 452. 

(5) (1843) n M. & W. 183 ; 63 R. R 

(6) (1871) 15 W. R. 394. 


(7) (1905) 9 C. IST. 886. 

(S) (18931 L L. R. 21 Calc. 383. 

(9) (1847) 1 DeG. & Sm. 83. 

(10) (1847) 2 Phill. 338. 

(11) {1878) 9 Ch. D. 103, 109. 

(12) (1889) 41 Oh. D. m. 
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defendants are not, entitled to , any, abatement. The cases of 
Dwarlca Nath Ghattopadhya v. Bhogoban Panda (1) and EaH 
of Durham y. Sir Francis Legard (2) support my contention. 
Besides, their claim to abatement is barred by limitation, the 
period of limitation being sis years from the time when they 
were put in possession : Durga Perslmd ' v. GhosUa[Gona (3) 
and Ram Narain Chucherbntty v. Poolin Behanj Ball Singh (4), 

Mr, Sinlm, in reply. The claim is not barred, as it is a 
recurring cause of action. 

OiLf. adi\ milt, 

Doss J. These two appeals arise out of an action to recover 
arrears of rent due under a maurasi mohurari lease dated the 
18th Agrahayan 1301, corresponding to the 3rd Doeember 1894, 
of underground coal in Mouza Dubari belonging to the plaintiff. 
The arrears claimed are for the years 1307 to 1312 at the rate 
of Rs. 2,800 per annum, together with interest for overdue 
instalments. The defence raised by the defendants is that at 
their solicitation the predecessors in interest of the plaintiff by a 
sanad or letter dated the 22nd Agrahayan 1305, corresponding 
to the 7th December 1898, addressed by the latterto defendant 
No. 1, reduced the rate of rent from Rs. 7 ^mhigha reserved hi' 
the maurasi mohurari lease to Rs. 5, per big'ka^ and fixed the 
annual rental at Rs. 2,000 in lieu of Rs. 2,800, and accepted 
the reduced rent for the years 1305 and 1306; they further 
pleaded that in pursuance of the terms of the lease the plaintiff 
had put them in possession of a certain defined area as being 
the area demised ; that they carried on their mining operations 
within that area and expended large capital ; that thereafter 
the plaintiff, in the year 1902, brought a suit, being No. 41 of 
that year, 'against them, wherein it had been finally decided 
by this Court on appeal that under the lease they are 
not entitled to any lands beyond the thak boundaries of the 
Mouza on the north, west and south; that the effect of this 
decision has been to reduce the extent of the area demised 
under the lease from 400 highas to 274 %kr .5 4 xoUahs i^ 

(!) (1880) 7 0. L K. 577. (3) (1885) I. L. R 11 Calc. i84. 
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that they are only liable to pay rent on this latter area 
at the rate of Rs. 5 per biglia, Le., at the rate of Rs. 1,371 
aiiiiiiaily ; that they are entitled to a refund of the bonus, rent 
and interest; that they duly tendered the rent payable by them, 
but that the plaiiitiS refused to accept the same ; that, conse- 
quently, they are not liable to pay any interest ; and, lastly, that 
they duly paid the cesses directly into the Collectorate. The 
sanador letter, dated the 7th December 1898, was not registered, 
and lienee the question whether the defendants were entitled 
to claim reduction of rent depended upon the further question 
whether that letter was admissible in evidence. The Court 
below has answered the qiiesiion in the affirmative ; and has 
hold that the defendants are only liable to x>ay rent at tlie rate 
of Rs. 5 per higha on the 400 higlms demised under the lease, 
or in other words, at the rate of Rs. 2,000 per annum. As 
regards the other question, whether the defendants are in 
possession of 274 highas or more, the Court below has held that 
the defendants are in possession of 346 and odd highas except- 
ing a small quantity, namely, 1,600 square feet, and that there 
being a provision in the lease against any enhancement or abate- 
ment of rent, the defendants were not entitled to an abatement 
of the rent of Rs.2,000 per annum ; and, lastly, that the defend- 
ants are not liable to pay cesses or interest as claimed. The 
Court below accordingly decreed the suit m part and dismissed 
it as to the rest of the claim. 

From this judgment and decree both parties have appealed 
to this Court, each of them challenging the adverse findings of 
the Court below. The plamtiff api)eal No. 291 

of 1907, and the defendants have preferred appeal No. 318 of 
1907. In appeal No. 291 of 1907 the cardinal questions for 
consideration are, first, whether the letter, dated the 7th Decem- 
ber 1898, is admissible in evidence without registration ; and, 
secondly, supposing that it is admissible, whether it is founded 
on good consideration, so as to be enforceable. The letter 
is addressed to defendant No. 1 and is in these terms : “ That 
you are in possession and enjoyment of 400 highas of land in 
Mouza Dabaru in Pergunnah Jharria, and have qu'eviously 
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%sk.m mohiimn settlement of the same, at an amiiial rental 
of 'Rs. 2,800. But being unable to bear the annual rent of Rs. ■ 
2,800,^ you have filed an application before me for fixing the . 
mokurari rent for the 400 bigJias at Rs. 2,000 by reducing the 
rate to Rs. 5 per bigha, on the ground that on most part of the 
said coal lands there is no coal fit for use, and the coal that 
exists in the remaining land is not saleable as steam coal. " 
Your prayer being considered reasonable, the niohurari rent 
for the said coal is fixed at the rate of Rs. 5 per bigha per annum, 
i.e., at Rs, 2,000 per annum for the said 400 bighas with effect 
from the 1st Baisak 1305 B.S.’’ The letter goes on to state 
that the rents are payable in three instalments, namely, in the 
month of Sraban, Agrahayaii and Chaitra, that interest on 
overdue instalments is to be paid at the rate of 2 per cent, per 
mensem, and in the event of three consecutive instalments 
being unpaid, the concession as to rate of tlie rent shall cease 
and the terms of the original lease would revive. 

On behalf of the appellant it has been contended that this 
letter is a non-testamentary instrument wliicli purports to 
limit in future a vested interest of the value of E>b. 100 and 
upwards in immoveable property, and that its registration is 
therefore compulsory under section 17, clause (b) of the 
Registration Act, III of 1877 ; and that not being so registered 
it cannot, under section 49 of that Act, be accepted p«b evidence 
of any transaction affecting any such p^opertJ^ I think this 
contention is well-founded. 

Besides a definition of the reduced rental, the document 
contains a recital of the area of land, demised under the lease, 
the nature of the interest granted by the lease, and the instal- 
■ ments in which the rents were payable. In other wmrds, all 
the essential elements of a lease are contained in it. I think, 
therefore, the case is close upon the case of Biraj Mohinee Dasee 
V. Kedarnaih Karumhar (1), where a petition of compromise 
filed in a crimiMl . proceed^^^ and containing the essential ele- 
ments of a lease, was held, for want of registration, inadmissible 
ill a suit for rent based upon it. But even if it, be treated 

(1) (1908) I. L. R. 35 Calc. 1010. 
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merely as an agreement for rediiGtion of the rent, it is in effect 
an agreement purporting' "to limit an interest in immoveable 
property. It lias been held that a covenant by a lessor for an 
abatement of rent is within the Statute of Frauds, for the agree- 
ment is for a release of a part of the rent [see Dart on 
Yeiidors and Purchasers, 7th Edn., pages 219-220], and there- 
fore affects an interest in land: see OXhmior v. Sjxdght {!), 
It has been held in Ex po/rte Hall (2) that an agree nmiit to 
charge future rent is a contract charging an interest in land, 
and therefore falls within the purview of the Statute of 
Frauds. 

That an agreement which affects the incidents of the tenure 
created by a lease, or in other words, which forms a part of 
the terms of tlie holding under the lease, is not admissible 
without registration, follows clearly from the ratio decidemU o 
the judgment of their Lordships of the Privy Council in Eubra- 
manian Ohettiar v. Anmachalam Ghettiar (3). In that case 
the lessee, under a reversionary lease, executed on the 4th July 
1895, but which was to come into operation in 1912, after 
the expiry of some leases affecting the same property then 
subsisting, verbally agreed, in consideration of the lessor grant- 
ing him the lease to pay to the latter the sum of Rs. 500 a month 
for a period of ten years from July 1895. This arrangement 
was put in writing in the form of a letter addressed by the 
lessor to the lessee. Their Lordships, after c|uoting the provi- 
sions of section 92 of the Evidence Act, section 17 of the 
Registration Act (III of 1877), and sections 105 and 107 of the 
Transfer of Property Act, thus observed: ‘'The agreement for 
the payment of Rs. 500 a month for ten years from July 1895 
is in no way inconsistent with the lease of the 4th of that month. 
Its provisions form no part of the terms of the holding under 
the lease ; their effect will be exhausted some years before the 
lease takes effect. The payment bargained for is no charge 
on the property ; it is not rent, nor recoverable as rent, but a 
mere personal obligation collateral to the lease. Their I.ordships 

(1) (1804) 1. Sell. & Lef, 305,, 300. (3) (1902) T. L. R 25 Mad. 603 ; 

(2) (1879) 10 Ch. D. 615. L, R 29 1. A- 138. 
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are of opinion that the agreement was not affected by 
section 92 of the Evidence Act, and that there is nothing in the 
Registration Act, or in the Tiunsfer of Property Act, which 
required that it should be registered as part of the lease. In 
the course of the argument before their Lordships, Lord Davey 
said— “ it {i.e., the agreement) had nothing to do with the inci- 
dents of the tenure. It did not affect the incidents of the 
tenure hi any way.” It is quite manifest, from tlie reasons I 
have just quoted, that if the agreement varied or affected any 
of the terms of the holding under the lease, or in other words, 
any of the incidents of the tenure, and above all, if it varied 
the rent, it would, in their Lordships’ opinion, attract the pro- 
visions of the Registration Act and the Transfer of Property 
Act. An application of the kme principle to the ease of a 
mortgage is illustrated in the case of Tika limn v. The Dej/uty 
Gommmioner of Bara Banki (1), where the mortgagor had by 
a separate unregistered rukka or written promise agn ed to pay 
to the mortgagee interest at a higher rate tlian that .stipulated 
for in the mortgage. Their Lordships of the Privy CJouncil held 
that this unregistered document, which could not affect the pro- 
perty, could not control the original mortgage, so as to fetter 
the equity of redemption arising under it. If it ivere open to 
the parties to alter any of the terms or incidents of a lease by 
an unregistered instrument, it seems to me that the result 
would be that they would be capable of altering every one of the 
terms of the lease by separate unregistered docu]uent.s, ,so that 
all the uicidents of the original lease woidd vanish, and the 
rights of the parties and the uicidents of the lease would be 
regulated entirely by unregistered documents. This inevitable 
consequence has been very forcibly emphasized by Bramwell .B. 
Avith reference to the analogous proA'ision in the Statute of 
Frauds in Smiderson v. Graves (2), Avhere he said — “ unless a 
note in Avriting is necessary m CAmry case of alteration, it is 
required in none, so that m the name of alteration, something 
Avholly different might be established.” 

(1) (1899) I. L. R. 26 Oalo. 707 i 
, . L. R. 26 t A. 97. 


(2) (1875) L. R. 10 Ejc 234. 
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Miicli reliance has been placed by the respondent upon the 
cases of Satpesh Ghimder Sircar v, Dhtmpul Singh (1) and Beni 
3iadJvuh Ooraini v. Lai 3£oti Dassi (2). In the first case the 
defendant in a suit to recover arrears of rent pleaded that ho 
was entitled to a reduction of the rent on the basis of an 
unregistered agreement with the plaintiff. This agreement, 
however, was admitted in the plaint in a previous suit against 
the same defendant. The learned Judges held that as the 
agreement v/as proved by the written admission of the j)]aintiff , 
it was not necessary for the defendant to use the unregistered 
agreement in suppoi’t of his case ; but they clearly intimated 
that if the defendants’ plea had rested solely on this unre- 
gistered agreement it would have failed, the document being 
inadmissible for want of registration. 

In the second case, oral evidence w^as hold to be admissible, 
not forth© purpose of varying the rents specified in the kahuliat^ 
but for the purpose of showing that the agreement embodied in 
the kabuliat was never intended to be acted upon or enforced. 
That is wholly different from what is sought to be done here. 

On the second point, I am of opinion that the agreement 
for reduction of rent is not enforcible, inasmuch as it was made 
without consideration. The defendant No. 1 admits m his 
depositions in the present suit, as well as in the previous suit, 
that the plaintiff’s predecessor in title granted the reduction 
of rout out of favour. The mere fact that rent for the years 
1305 and 1306 has been received at the reduced rate does not 
bind the plaintiff to accept rent at that rate in future. The 
t.raiisaction amounts to no more than an indulgence on the 
part of the lessor, which might be put an end to at any time : 
see Oroidey Y. Vittg (3), Fitzgerald v. Lord Portarlingto7i (4), 
where rent at the reduced rate had been reduced for three 
years, and yet the agreement was held not binding as being 
wholly without consideration : Ilorgan v. Raimford (5), 
Radha Raman Ghoiodry v. Bhoivani Prasad Bhowmik (G), 
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(2) (1898) 6 C. W. N. 242. (5) (1845) 8 Irish Eq. 299. 
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Witli regard to the liability of tlio delV.{i(L‘ui.L io pay llio 
cessesV I aiii unable to a-gree with the Couri hdow. In the 
lease the defendants expressly covenanted to |:)a,y, 'lM:^sicles t,lie 
fixed rental, the road and public works cesses, and other taxes 
and cesses payable by them. CoiisecjiHMitly, they n,ro bound 
to pay the cesses to the plaintiff, unless tliey can sliow that they 
have already paid them to the Collector. I’hoy ha ve adduced 
no evidence whatever in support of their l)are staif-vnuaii . Tlic 
Court below is not right in assuming tliat tlie\' are [laying the 
cesses to the Collector. 

The question as to whether tliere \vas jiropci* tcuider or not 
of the rents for the years in suit cannot propetiy be chdeuvrnined 
until the claim of the defendants for an abateineiit of the 
annual rent on the ground of diminislied area is de(‘idf3d. This, 
however, forms the subject-matter of the other appeal to which 
I must now turn. 

The questions involved in this appeal are, wliat is the 
true extent of the subject-matter of tlie demise created by tlie 
mohiiran-maiirasi kabuliai , the 3rd Decaunljcr 1894; 

secondly , if the answer to this question be in favour of the 
defendants, whether they are entitled to an abatement of rent. 

Upon the first question, the contention of tlic defendants is 
that they are entitled to the coal underneath tlie full quantity 
of 4.00 biglias of land specified in the lease. The eontentio.n of 
the plaintif!, on the other hand, is thai. the cl<.>haK!a,nts arc 
entitled to the coal imderneath such of land c.inly as is 

contained within the boundaries described in tlio scliedule to 
the lease. 

The solution of this controversy between the jiarties 
depends on the true construction of the words of tlie kxibulial. 
The material words of that document are as follo ws ^ I having 
applied to get from you a settlement of the rights of cutting, 
raising and selling, etc., the coal underneath the 400 big has of 
land described in the Schedule below within Mouza Dobari, 
Pergunnah Jherria, recorded in Towji No. 8 of the Gollectorate 
of the District Manbhum, and which is within the zeiniiidari 
owned and possessed by you in ancestral right, and you having 
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.granted my application, I hereby execute in your favour a 
'^nohurari permanent maurasi JcabuUat for 400 higlias of land 
as per boundary below within the said Mouza, and which, 
(that is, the said 400 bighas) after having been marked out by 
you, I shall enclose by putting up masonry pillars at my own 
cost, in consideration of your taking from me Es. 8,400 as 
salami and fixing an annual mohiirari rental of Rs. 2,800 for 
the rights in coal under the said 400 bighas of land ; and 1 
agree that 3?'ear after jmar and according to the instalments I 
shall pay to you into your zemindari ciitchery every year in 
three instalments a fixed rental, and also the road and public 
work cesses and other taxes and cesses payable by me according 
to law that may be imposed in future by Government, 
namely, in Sraban of each year Rs. 900 and in Chaitra Es. 1,000 
out of the rental fixed ; and after taking dakliilas for the same, 
according to the usage in vogue in your serishta^ 1 shall there- 
upon enjoy and continue to enjoy from generation to genera- 
tion all the rights in the coal under the 400 bighas by cutting, 
raising and selling the same after making the said coal fit for 
the market, and vested with the power of gift, sale and all kinds 
of assignments of the same according to pleasure. The rental 
fixed shall never, on any account, be varied, I shall surround 
the boundaries of the settled lands by erecting masonry pillars, 
w'hich I shall keep in regular repairs at my cost.” The schedule 
of the boundaries is thus stated — “on the south, houndary line 
of Mouza Fatehpur as per thak ; on the west, boundary line 
of Mouza Jlieria Khas as per thak ; on the east, border of the 
100 bighas of land settled with Gopal Krishna Roy and others 
and the Chiitkari Jore (streamlet) ; on the north, hoimdary 
line of Mouza Bherakata as per thak and the Cliutkari Jore 
(streamlet).” 

“ Right in the coal underneath the 400 bighas of land withi}). 
these boundaries.” The hahuliat also recites that it is executed 
on receipt of a corresponding patta from the lessor. ' This patla, 
however, has not been produced and nothing turns upon it. 

It is admitted on behalf of the plaintiff that the lease in 
respect of ilie 100 bighas oi Imd in favour of Gopal Krishna 
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Roy and others, the border of which land was mentioned as 
forming part of the eastern boundary of the demised land was 
as a matter of fact, not executed until some time afterwards.' 
In the year 1895 an officer of the plaintiff demarcated on his 
behalf on the spot an area as being the 400 Ughas purported to 
be demised under the lease, and it wa.s thereupon enclosed by the 
defendants by pillars ; bat this area, as mil be seen later, was 
on actual measurement held in September 1902 found to 
consist of 346 4 coto7».s i chitiaks. On the 26th April 

1902 the plaintiff brought a suit, being No. 41 of 1902, in the 
Court of the Subordinate Judge of Manbhum aeainst the 
present defendants for a declaration that the latter had over- 
stepped the western boundary Ime mentioned in their lease 
and were in wrongful possession by cutting coal underneath 
the lands comprised within the boundaries specified in the third 
schedule of the plaint in that suit, and for a perpetual injunc- 
tion restraining them from cutting and raising coal from the 
isputed land and also for substantial damages. The area of 
the disputed land was found by the Civil Court Amin to be 60 

f 1 upon which the plaintiff asserted 

that the defendants had transgressed the boundarv line was 
that the boundaries of the land demised to the defendants on 
he north, west and the south were the boundary linos of the 
border mouzas according to the respective survey maps, and 
not accordmg to the thak maps of those mouzas' 

held that upon the proper construction of the de.scription of 

WM mte^ble, „d that the boundaries on the north west 

“"oZ. tortb'‘r 

rsrdei:'rtbrseix:r'. r 

un«^d out eo.i nnd:::^^.™, ZolTl; 
land situated outside the that Uro j s<iuaie leet ot 

under the deon. mode ht.luuit, '^ “ 

by on injunolion from oyaistepoino Ztb*. “ 'Wtoined 

and the rest of the plaintiff’s f>la‘ u • ak boundary ime, 
•-ne plaintiff s claim was dismissed. 
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, ; A Civil Court Amiii was appointed in that suit to measure 
the lands then in dispute, and to relay on the spot the survey 
and thak maps of mouza Dobari, the mouza situated on the 
west of the demised land. He showed in his map the respective 
position of the thak and survey lines of that mouza. The 
defendants pointed out to him the situation and extent of the 
land of which they had obtained possession in 1895 according 
to the demarcation made by the plaintiff’s officer. The posi- 
tion of this land was also delineated in his map, and its extent 
was found to be 346 highas 4 coUaJis, The western limit of this 
land, which was pointed out by the defendants as being then 
in their possession, is considerably to the west of the ea.stern 
thak boundary line of mouza Dobari, and similarly the northern 
limit of the lands then pointed out to the Amin is much fur- 
ther to the north of the northern thak boundary line of mouza 
Dobari. 

It is evident, therefore, that in consequence of the decision 
in the last-mentioned suit the area of the land now in the 
possession of the defendants is much less than 346 highas 4 
cottahs. I find myself unable to agree with the learned Sub- 
ordinate Judge that the defendants are in possession of 346 
highas 4 cottahs. True, there are doubtless certain passages 
in the judgments of the Court of first instance and this Court 
which may lead to that inference ; but I think these passages 
proceeded upon a misapprehension of the report and the map 
of the Civil Court Amin. The precise area of which the defend- 
ants were then in possession was not at all the subject of con- 
sideration in that case. The Civil Court Amin who measured 
the land in the previous suit has been examined by the defend- 
ants in the present suit. He proves that the area of the land 
within the boundaries, finally determined in the previous suit 
as the boundaries of the demised premises, is 275 highas 3 cottahs 
10 ohiUaks, The plaintiff has adduced no counter-evidence 
on this point. 

Consequently the result is that the quantity specifically 
stated in the lease is 400 highas, whereas the area contained 
within the boundaries mentioned therein is 275 highas odd only. 
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Returning now to the question of the true construction of 
the subject-matter of this lease, the primary canon of interpre- 
tation of a deed or grant, where there is a conflict between the 
description of the boundaries of the land conveyed and the 
description of the quantity, unquestionably, is that the descrip- 
tion of the boundaries, if it is precise and accurate, dominates 
the description of the quantity : see Llewellyn v. Earl of Jersey 
(1), Jach V. M'Intyre {2),Cowenv. Truefitt, Ltd. (S), Mclver v. 
Walker (4). On the other hand there is a supplementary canon 
equally well established, though instances of its application 
are much less frequent than those of the other, that if the des- 
cription of the boundaries is vague and uncertain, it yields 
to the description of the quantity : see Herrick v. SiHoy (5), 
Davis V. Sheperd (6), MeUor v. Walmesley (7), Homey. Struhen 
(8), Newsom v. Pryorr’s Lessee (9) and Ainsa v. U. 8. (10). 

These two canons are in fact illustrations of, and may be 
summed up in, a more general principle that where there 
are two conflicting descriptions of the subject-matter of a grant, 
or two conflicting parts of the same description, that which is 
the more certam and stable, and the least likely to have been 
mistaken or to have been inserted inadvertently, must prevail, 
if it sufficiently identifies the subject-matter : Newsom v. 
Pryorr’s Lessee (9). This, again, _is not a rule of law and hence 
inflexible in its character, but a mere rule of construction, which 
serves as a safe and almost infallible guide in determmiirg the 
intention of the parties, which is the touchstone of true inter- 
pretation. Indeed, it is all-controlling and predominates over 
all the elements of description of the subject-matter. 

The present case, when carefully analysed, presents features 
so peculiar that neither of the two canons I have just indicated 
enable us to solve the difficulty. Here the two elements — 
the boundaries and the quantity- — are equally certain and 


(1) (1843) IIM. &W. 183 ; 

63R. R. 669. 

(2) (1846) 12 Cl. & Kn. 161. 

(3) [1898] 2 Ch. 551; [1899] 2 Ch. 309. 

(4) (1819) 4 Wheaton XJ. S. 444. 


(5) (1867) L. R. 1 P. 0. 43(i. 

(6) (1860) L. R. 1 Ch. App, 410. 

(7) [1905] 2 Ch. 104. 

(8) [1902] A. 0. 454. 

(9) (1822) 7 Wheat. IT. S. 7. 


(10) (1895) 161 V. S. 208, 229, 
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'exactly defiiieti Tlie boimdaries are as precise and definite as ' 
tiie 'qnaiitity.is specific and exact. But there is a gross diver- 
gency between the quantity specified and the quantity found 
to be included within the defined boundaries. In a case of 
this kind j preference ought to be given to that element of the 
description 'of the subject-matter which is most consistent with 
the ' intentions of the parties ^ to be collected from the other 
parts of the deed, illuiniiiaied, if necessary, by the surrounding 
circumstances and the subsequent conduct of the parties : see 
Lordr. Commissiofiers for City of Sydney (1), White v. Liming (2), 
Grogham v. Nelson HolmesY, Trout (4). We have, therefore, 
to ascertain upon a proi)er and reasonable construction of the 
language of the lease, what the dominant idea and real intention 
of the parties was in regard to the extent of its subject-matter. 
It is quite clear that, so far as the situation of t-he land demised 
is concerned, apart from any question as to its true extent, 
it is land situated in mouza Dobari and within the thak 
boundaries of that mouza, because the description of the 
boundaries sliowwS that it is circumscribed on three sides 
by the thak boundaries of the border mouzas, and on one side 
by a physical boundary, which again is situated inside that 
mouza. It is equally clear that the demise, ffimd facie, is 
of the coal underneath the 400 highas of land, which 400 bighas 
are described in the schedule appended to the lease, and not of 
the coal underneath the lands described in that schedule, 
followed by an approximate statement of the area contained 
therein. This is merely an element to be taken into considera- 
tion in construing the lease and is by no means conclusive. 
Then follows a very important clause, and that is, that the 
situation of the 400 highas is to be marked out by the lessor 
on the ground, and it is to be then enclosed by the lessee by 
means of masonry pillars erected at his own expense. It is 
manifest, therefore, that the lessor reserved to himself the 
right of marking out the 400 highas demised under the lease, 
and that it was after such demarcation, and not until then, that 
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(2) (1876) 93 XJ. S, 514. 


(3) (1845) 3 How. U. S, 187. 

(4) (1833) 7 Pefj. TJ. S. 171. 
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1909 tlie lessee was to go into possession of the land. Thi.s clause 

D^A negatives the idea that the lessee was to find out for himself the 

within the boundaries defined in tlie schedule and take 
possession of such land, and necessarily points to the inference 

RAJBNDRA „ I , 1 • IT, 

Nabain that the description of the boundaries was a su bordinate element 

estimation of the parties. The rent reserved is Bs. 2,800, 
Doss J. ^vhich is exactly seven times the number of highm nientioned 
in the lea,se, i.e,, at the rate of Rs. 7 a biglui, and the salami or 
premium is Rs. 8,400, which is exactly 21 times the same number 
of bigJias, i.e,, at the rate of Rs. 21 per bigha. That the 
rental was to he fixed at the rate of Rs. 7 per bigha per annum, 
and the premium at three times that rate, ivS corroborated 
by the language of the receipt executedon the 14th Agrahayan 
1301, corresponding to the 29th November 1894, that is, four 
days before the date of execution of the lease by the plaintiff’s 
predecessor in favour of the defendant No. 1, whereby the 
^ former acknowledged receipt of a sum of Rs. 7,000 as payment 
in advance on account of premium. A statement contained in a 
contemporaneous document undoubtedly furnishes a legitimate 
aid to construction : see the observations of Sir George Jessel, 
M. R., in Smith y. Cliadivich {!) and Anderson^ s case (2), The 
ease of LeggoUr. Barrett (3) does not touch the point. 

The next clause which has an important bearing upon the 
construction of this lease is the one ■which provides that the 
rental so fixed “ shall never on any account be varied.” It 
the intention of the parties was that the coal below the land 
comprised within the specified boundaries should be demised, 
the exact area whereof was at the time indeterminate, and 
hence unknown to both parties, it is only reasonable to expect 
that they would, for the purpose of safeguarding their resj)ec- 
tive interests, take particular care to insert in the lease a clause 
to the effect that, in case the area included within the bound- 
aries be found on actual measurement to exceed 400 highas^ the 
lessee would be liable to pay an increased rental in proportion to 
the increased area, and conversely in case the area be found on 
actual measurement to be less, there wmuld bo a corresponding 

(1) (1882) 20 Ch. D. 27, 62, 63. (2) (1877) 7 Ch. D. 75, 99. 

(3) (1880) 15Ch. D. 306. 



f ot. XXX?1I.J ' CALCUTTA SERIES. 


311 


reduction in tlie rental. And it is for this reason that a 
danse of this sort is so generally common in perpetual leases in 
this coiintrj^ whenever the land demised is included within 
definite boniidaries, but the rental is fixed on some approxi- 
mate area ascertained by guess and is calculated at a certain 
rate per higha. The absence of such a clause, and the fixity 
of the rent in perpetuity, raises a strong inference that the area 
demised was the specific quantity of 400 highas, and not any 
undefined area unknown to the parties at the time of the lease. 
The following clause towards the end of the document, 
namely : — ‘‘ You are not liable to me for the return of the above 
amount of salami (premium), or for any other matter, ’’ also 
tends in the same direction. 

Having regard generally to the whole tenor of the lease, 
and the above-mentioned clauses in particular, it is difficult to 
resist the conclusion that the parties were dealing with some- 
thing clear, definite and certain, and regulating their rights on 
that basis, and not on the basis of an micertain, variable element 
such as the area, even if included within definite boundaries, 
would necessarily be. 

Moreover, the wording of the prayer and of the schedule of 
boundaries in the plaint filed by the plaintiff in the previous 
suit No, 41 of 1902 also leads to the same conclusion. 

This brings me to the consideration of the second question, 
namely, whether, if the first question be decided in favour of the 
defendants, they are entitled to reduction of rent in proportion 
to the area now in their possession. Now, though there is no 
express covenant to that effect in the lease, nevertheless the 
parties having adjusted the annual rental on the basis of the 
specific area of 400 bighas, and the plaintiff having failed to put 
the defendants in possession of that specific area, I am of 
opinion that the defendants are entitled to a proportionate 
reduction of rent. I have already stated in dealing with the 
first question that the plaintiff expressly assumed the obligation 
of marking out the position of the 400 bigJim as a condition 
precedent to the entry of the defendants on the land. This 
obligation, coupled with the adjustment of the rent on the basis 
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of the specific area, necessarily implies an imderfaking on the 
part of the plaintiff that, in case he fails to place the defendants 
in possession of the entire quantity of 400 higliasi, ho shall have 
no right to claim the full rent, but only such rent as may he 
chargeable for the area over -which he may be able to put the 
defendants in possession. 

The essential facts in the ease of hmmhandi Be.gimi v. 
Kmnlmoari Pershad (1) are somewhat similar to the facts of 
the present case, and the decision of their Lordships of the 
Privy Council in that case seems to me to be conclusive on the 
present question. In that case, both the lessors and the lessee 
hond fide believed that the lessors had a much larger share than 
they really owned. The demised share formed part of a larger 
share, in respect of which a separate account had been opened in 
the Collector’s register. This latter share was soon after sold for 
aiTesj’s of revenue payable in respect of it. The lessee brought 
a suit against the purchaser at the revenue sale for possession 
of the share in respect of which he had taken a mokumri lease. 
The lessee ultimately succeeded in takmg possession, though of a 
much smaller share. He then sued the purchaser at the revenue 
sale, who stood in the shoes of his lessors, for mesne profits. 
The purchaser pleaded that he was entitled to set off the full 
rent payable under the i lease. Their Lordships of the 

Privy Council held that “ though this was not a case of eviction 
of the lessee by the lessor, for the lessee had 'not been put in 
possession by his lessors, yet the lessee was in a similar position 
to having been evicted from that part, and there is the same 
equity for appoirionment as m a case of eviction.” The true 
legal theory on which this equity rests is fully expounded in 
the leading case of Paget v. Marshall (2). In that case there 
was fundamental error as to the identity of the subject-matter 
of the lease on the part of the lessee, if not on the part of the 
lessor too. Bacon V . 0. , held that this eiTor prevented the 
formation of a true contract, but gave the lessee the option to 
afSrm the lease as had been really intended to be offered by the 
lessor, and further held that the lessee was entitled under similar 


(]) (189.i)I. L. R. 21 Calc. 1005. 


(2) (1884) 28 Ch. D. 255. 
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eircumstances, if not iii tliat particular case , to a propoi'tionate 
reduction of rent for the diminution in the area of the subject- 
matter of the lease. In the cases of Harris v. Pepperell (1), and 
Cjaffard r. Franhel (2), the lessee, defendant, was allowed the 
option of accepting a rectification of the lease in lieu of rescis- 
sion. The present case is much stronger, inasmuch as there was 
fundamental error on the part of both the lessor and the lessee 
as to the existence of the subject-matter of the lease. Both of 
them thought that there existed 400 bighas plus 100 highas 
to be leased to Gopal Krishna Roy within the specifically 
defined boundaries. As a matter of fact, however, there was 
a much less area within those boundaries. This fundamental 
error prevented the formation of a valid contract, but the 
parties are relegated to the original position as if the original 
oSer was still open ; and the defendant has the option to affirm 
the original transaction with a proportionate abatement of rent. 

As in my opinion the defendant is entitled to abatement of 
rent, it follows, from what I have said before, that the question 
of tender does not arise, and that consequently the plaintiff is 
not entitled to claim interest. 

The result is that the appeal of the plaintiff’, appeal No. 291 
of 1907, partially succeeds, i.e., in so far only as regards the 
claim for rent at the rate of P^s. 7 per bigha, and that for road 
cess and public works cess ; quoad ultra, the appeal fails. 

The aj)peal of the defendant, appeal No. 318 of 1907, also 
partially succeeds, i.e., in so far as regards the claim for 
abatement of rent and non-liability for interest. 

The decree of the Court belov/ will be modified in accord- 
ance with the foregoing observations. Each party will bear 
his own costs both in this Court and the Court below. 
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Richaudson J. In regard to appeal No. 291, I concur in 
the opinion of my learned brother. 

As to appeal No. 318, in which the defendants are the 
appellants, it has now been found that the contract between 
the parties is contained m the lease dated the 3rd December 

(1) (1867) 6 Eq. 1. (2) (1862) 30 Eeav US, : ■ _ - 
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1909 1 894, and tlie controversy turns on ilio true construction of 

Du:^ that document, a question of some dilfic ulty . 'The lease appears 
to be a demise of land within specified boundaries. The 
parties thought that the area comprised within those bound- 
nSain ^ aries was 400 highas. It turns out apparejitly to be a little 
BA^om. 275 higkis. If there were nothing more than' this, 

Ei0H|Rn025 ^1^0 defendants would have to pay the rent reserved, notwith- 
standing the difierence between the estimated area and the 
actual area. There is no mistake in tlie sense that the parties 
have said in the lease something which they did not a.t the 
time intend to say. The mistake or misapprehension related 
to the subject-matter of the lease, and if the parties were merely 
dealmg with an estimated area, it would be proper to suppose 
that they took the risk of the area turning out greater or smaller. 
But the question does not rest there. There can be no doubt 
that the salami was calculated at the rate of Rs. 21. a bigJia and 
the rent at the rate of Rs. 7 a bigJia, Moreover, the lessor 
covenanted to point out the 400 bighas within the specified 
, boundaries. I thought at first that the sakmii and rent might 
be considered to be calculated at the rate stated per estimated 
higha, and that the covenant to point out tlie 400 bighas should 
be construed as a covenant to point out the area estimated to 
comprise 400 bighas. On further consideration, however, I 
have come,' not without hesitation, to the coneinsion that the 
lease is capable of a construction more favourable to the defend- 
ants, and that the lessor promised to point out an actual area 
of 400 bighas within the boundaries specified. In this, of 
course, he has failed, it being physically impossible for him to 
do what he promised. The result appears to be i 'hat the 
defendants are entitled in defence to plead that the plaintiffs 
have not carried out the whole of their part of the contract and 
to claim, as a matter of legal right, compensation on that 
ground. In that view, although I have not much sympathy 
with the defendants, who have behaved throughout in a most 
unbusiness-like way, I agree in the orders which my learned 
brother proposes to make. 

Affeals alloioed in part 
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APPELLATE CRIMINAL. 

Be^fore Mr, JvMlcB Brett and Mr, Justice Chitty. 

ELEM MOLLA 

t?. 

EMPEROR.**^ 

Murder---Violent and determined attach hy a number of persons, regardless of the 
consequences, on another causing other injuries and servers ruptures of a 
healthy spleen — Intmt to cause death or such bodily injury as the offender 
kmws to he Uhely to causae death — Penal Code {Act XLV of 1860 ss. 300 {1) 
(2) and 302, 

A body of six persons attacked another with cattle goads in a violent and 
determined manner, inhicting sixteen w^ounds on his body and causing several 
and severe ruptmes of his spleen, and so caused his death. The person 
attacked %vas a strongly built man of 35 years of age, and his spleen was in a 
healthy state : — 

Held, that such acts, committed by several persons on one, in such a 
manner, apparently regardless of the consequences, and with such results, 
warranted the inference that the acts were doiio by those persons with the 
Intention either of causing the death of the person attacked or such injuries as 
the offenders knew^ to be likely to cause his death : and that the offence 
amounted to murder. 

The two appellants, Elem Moilah and Juran Sheik, together 
with one Aminuddi Molla, were tried before the Sessions Judge 
of Faridpur with the aid of Assessors, charged with the murder 
of Nowai Khan under section 302 of the Penal Code. The 
Assessors found them not guilty, but the Judge, disagreeing 
with them, convicted the appellants of murder and sentenced 
them to transportation for life, and acquitted Aminuddi, 
I’he accused were members of a party that had a long- 
standing feud with Nowai Khan, the deceased, and his party. 
There was litigation between them for the past two years, and 
it appeared that a criminal case was pending at the time of the 
occurrence. On the 9th March 1907, Nowai Khan went to the 
Dignagar liai in a neighbouring village, about midday, and was 
returning home when he was waylaid by the two accused and 

♦Criminal Appeal No. 527 of 1907, against the order of X F. Oraham 
Offg. Sessions of Faridpur, dated May ,2S, 1907. 
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others and severely assaulted in a Held vitli eatt b goads. He was 
carried home and water and oil wei’C applied to his wounds. The 
police and panchayet were sent for, but before the ti-ridved of the 
former he died. The medical officer, on holding a. 
examination, found 16 wounds of various descriptions on the 
body of the deceased, a strongly built man of about 35 years 
of age. The spleen, 'which was in' a healthy eondilion, was 
severely ruptured in several places and nearly iorfi through at 
one place. 

ilif. B. M. OlmMerjee wd Babti Manmatha Nath Jlookerjee^ 
for the appellants. 

The Deputy Legal Rememhrance/r {Mr. Douglas Whik), for 
the Crown. 

Brett and Chitty, JJ . The two accused were phieed on 
their trial before the Sessions Judge of Faridpiir, charged, 
under section 302 of the Indian Penal Code, with having com- 
mitted murder by causing the death of one Nowai Khan. The 
two Assessors were of opinion that the guilt of tho accused was 
not established by the evidence adduced. The Sessions Judge, 
however, disagreeing with the opinion of the Assessors, has 
found that the charge has been fully proved against them both, 
and has convicted and sentenced them to transportation for life. 

Both the accused have appealed. The case against them 
was that they, with members of their party, had a long-stand- 
ing feud with Nowai Khan and members of his party ; that 
litigation had been going on between them for the past two 
years and that a criminal case was ijending on the 9tli March 
1907. Ob that date the deceased, Nowai Khan, went to the 
Digiiagar which was in a neighbouring village, apparently 
about midday, and was returning home a little after dusk. 
While returning, he is said to have been waylaid by the two 
accused and some other persons, and to have been so severely 
beaten that he died from the efieets. 

The case for the prosecution is that the two witnesses, 
Nowai Sheik and Adiluddi, were returning home from the 
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Dis;nagar7j«ii just after niglit-fall on the 9th March, andAvhen 
they reached a field, called Bhatpara field, they saw a man 
running towards them down the patlway, that as he came 
near them he left the pathway for the ploughed fields and then 
fell. They recognized the man to be the accused Juran Sheik, 
They asked him what he was doing there, but he gave no answ-er 
and ran away. They also saw the forms of other men running 
away. A few yards further on the road they came across the 
deceased, Nowmi Khan, lying in a wounded state. They 
questioned, him as to who were his assailants, but he asked 
them to bring -water. After 'water had been brought from c. 
house close by, he informed them that Auiinuddi, .rurau, and 
Surah, had attacked him and wounded iiim in the manner in 
which they found him. 

Kasiniuddi, prosecution witness Ko. 8, appears to have 
been following these two men from the lulL and he says that, as 
he arrived near the spot where Nowai Khan was discovered, 
he saw a man run past him and he recognised him to be the 
accused Elem Mollah. Another jnan, named Mca Jan, who 
arrived there afterwards, says that lie saw a man run past him 
and that he recognized him to l.ie Amiiiuddi Mollah. This 
man, Aminuddi, was placed on his trial with these two appel- 
lants, but the evidence against him was considered insufficient 
and he w'as acquitted. 


Information was sent to Nowai .Kliau’s brother. Abriul 
Khan, and assistance having arrived, Nou-al was carried to bis 
house. After he arrived there water and oil were applied to 
his wounds, and the panchayet was sent foi'. The panchayet, 
after his arrival, (iuestioned the deceased a-s to the manner in 
which he'had received his in juries, and asked the nu-me.s of the 


persons who had wounded him. Kowa.i then made a state- 
ment, which the panchayet recorded iir writing, to the effect 
that he had been attacked and beaten by six persons, two of 


whom were the two present accused. 

Information w'as sent to the police, but before the arrival 
of the police Nowai Khan died. His body was sent to 
Faridpur for 'post-morteyn examination, and the result of that 
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exaniiiiation was to prove that 'death was the result, of exten- 
sive riipt'ures of the spleen. The medical o:fficer in his e-vidence 
has stated that he found no loss than 16 wounds of various 
descriptions on the body of the deceased, who was ,a strongly 
built . Mahomedan of about 35 years of age, and that the 
spleen was very severely ruptured in Beve-ra.l phices, a.iid in one 
place was nearly torn through. The medical evidence leaves, 
in our opinion, no doubt that Nowai Khan met with Ms death 
from violence used towards him by persons other than himself, ■ 
and that the persons who inflicted those injuries 'irnist liavO' 
inflicted them either with the intention of causing his death, 
or with the knowledge that such injuries would cause death, 
or regardless of the consequencevS of the inj-uries which they ■ 
might cause. 

The accused Juran was arrested shortly after the occur- 
rence, and Elem was arrested the next dajn They were sent 
to Faridpur, and both of them made statements admitting 
that they took part with the other men in the attack which was 
made on Nowai Khan, and W'hich resulted in his death. These 
statements were withdrawn before the committing .j^Iagistrate, 
but at that time the two accused merely denied that the state- 
ments had ever been made. Before the Sessions Court, how^- 
ever, they told a diiferent story, alleging that the confessions 
had been extorted from them by iil-treatment on the part of 
the police. The learned Sessions Judge has come to the con- 
; - elusion that these confessions weie voluntarily made and that. 
they are entitled to reliance. He has pointed out that no 
allegation of ill-treatment was made before the 'Magistrate,' 
'• and that the story of torture by the police was apparently an 
afterthought in the Sessions Court. He has, therefore, treated' 
these confessions as being entitled to reliance, supported '. as' 
they are by the other evidence in the case. 

The other evidence against them consists of the statements; 
made by Nunai Sheik, Mohajudi Sheik, and Adiliiddi , Shoik* 
Their depositions are to the effect that just before they reached 
the spot where Nowai Kh-an was found they saw the two ac- 
cused running away from tha spot : that when to they 
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gave no answers, but continued their flight. There is further 
the evidence of the witnesses Kasimuddi, Ansuruddi, and 
Mea Jan, as well as the evidence of the three witnesses already 
iianied, who say that iiiiiiiediatelj?' after the occurrence the 
deceased, when asked who the persons were who had attacked 
and beaten Mm, named the two accused and some others. 
There is, besides, the evidence of the paiicliayet and the state- 
ment of the accused recorded by Mm, supported by the evidence 
of two witnesses wdio wQie present when the statement was 
recorded, In that stateiiieiit the deceased clearly named the 
tivo accused as having been concerned with others in the 
attack on him w^hich resulted in his death. 

One of the Assessors lias declined to believe the evidence of 
the panchayet and of the persons who testified to the fact that 
the statement as recorded was made by the deceased before his 
death, on the ground that the medical evidence shows that the 
deceased could not have survived long enough to make any 
such statement. There is, however, the evidence of these 
three witnesses, as well as of other persons, to prove that the 
statement was made, and the inedioal evidence cannot, in our 
opinion, be taken to go so far as to render it impossible that 
the statement could have been made. The time during which 
the deceased may have lived after the infliction of the injuries 
as given by the medical officer was only approximate, as it 
would depend to a certain extent on whether the hsemorrhage 
from the internal organs was rapid or not. Wo are unable to 
agree with this Assessor that the medical evidence was such 
as to render it impossible that th© statement could liave bc^n 
made by the deceased to the panchayet. 

The other Assessor was of opinion that the case for the pro* 
Beoution could not bo believed, because, in the first information 
: .which was given to the poHee by the brother of the deceased, 
Vno, m was made of the dying declaration. The evidence, 
however, goes to show that the first informant left before the 
' '' Btatement was,, recorded by the panchayet, and the statement 
appears to have been handed over to the Sub-Inspector of 
by iliA pariAba>yet a® gorm sua hA arrived -on thA' spot, , 
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The learned Sessions Judge, after taking into consideration 
the confessions of the accused, the evidonce of the eiioessos, 
and the statonients oi the dccoGsecl, has corn{3 ti liie eon.einsloii 
that ' the two accused were two of ' the ' persons wJio at'tackoil 
the deceased and inflicted on him the injuries which resulted, 
in Ihs death: The whole of the evidence has been read to us 
and, in our opinion, it fully supports the conclufdcnx at which 
the Sessions Judge has arriTed, and we agree with his eoncliision. 

The learned Goiuisel, who lias appeared for the defence, has ; 
argued that the witnesses who have been examined are some 
of them men who were not mentioned in the clyiiig declaration 
or in the first information report, whereas witnesses wlio are 
meiitioned in those documents have not been examined. 

It appears, however, that a number of persons was present 
at the time iviien the statement was recorded and when tlie 
first informant left to go to the police. It is not improbable 
that, in consequence, in both of tliese documents persons were 
named who had not actually witnessed the occurrence, or that 
others who -were able to give evidence connecting the accused 
with the crime were omitted. 

We do not think that the fact on which the learned counsel 
relies is sufficient to prove that the wdiole of the evidence ad- 
duced in the case against the accused is not true. Witnesses 
have been called to prove the existence of the enmity between 
the two parties in the village, to one of which the deceased 
belonged and to the other the accused, and the learned counsel 
does not deny that such enmity existed. He has, liow'ever, 
contended that the existence of that enmity would be as much 
a reason for the fabrication of a false charge against the accused, 
as for the accused and the men of his party to waylaj^ the 
deceased for the purpose of beating him so as to cause his death. 

After a careful consideration of the evidence adduced in 
tlie case, we are, however, of opinion that it fully supports the 
conclusions at wdiicli the learned Sessions Judge l^as arrived, 
that the enmity previously existing between the two "parties 
in the village w^as a sufficient motive for the attack which was 
made on the deceased, Noivai Khan. 
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l.lio learned uounsol for the appellants has BLiggcsbcd that 1907 
Ms clients had no intention, even if they were concerned in the 
attack, of doing anything more than to give Nowai Khan a Molla 
severe beating, and that they had no intention of causing- Ms Emperob 
death. The attack which was made on him appears, however, 
to have been of a violent and determined character, and the 
fact that no less than 16 ^vonnds were found on his body, and 
that his spleem,. which appears to have been ill a healthy condi- 
tion, was severely ruptured in several places by the injuries 
inflicted on him, leaves no doubt that the persons v/ho attacked 
him either intended to cause his death, or tlia-t ihev attacked 
him in such a brutal manner, ivgarilless of: the eonsequences, ~ 
well-knowing that they would be likely to cause Ills eleath. 

We think that the Sessions Judge is right in holding tliat ihe 
offence coniinittod by the two present accused amounted to 
murder, and in passing on them the sentences wki(*]i he has 
inflicted. We, therefore, confirm i]\e conviction and soiitences 
and dismiss the appeal. 


A ppeal dismissed. 
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CIVIL RULE. 

Before Mr. Justice Mooherjee ayid Mr. J usfm. Tetinon. 

PRADYOTE KURCAR TAGORE 

V, 

GOPI KRISHNA MANDAL.* 

Incumbrance — Putni tenure-— Customary right to cut and appropriate trees, 
loheiher an incumbrance — Putni BeguJaiion {VIII of 1S19} s\ 11 — Might 
an auction-purchaser at a sale held tmder the Putni Regiilaiion to avoid such 
incumbrance — Bond fid^ engagement made by the defaulting proprietor mih 
resident and hereditary culiimtors^ e-ffeci of. 

A customary right to cut and appropriate trees is an inciimbraiice 
within the meaning of s. 11 of Regulation VIII of 1819. 

A purchaser of a putni taluq at a sale held under Regiilatioii VIII of 1819 
is not entitled to hold the property free from a customary right or a right 
recognised by usage which has grown up during the subsistence of the putni^ 
and under which occupancy raiyats are entitled to appropriate and convert 
to their own use such trees as they liave the right to cut down, inasiimeh m 
he is not entitled to cancel a bond fide engagement made by the defaulting 
proprietor with the resident and hereditary cultivators. 

Rules granted to the petitioner, Maharaja Sir P.radyote ^ 
Komar Tagore. 

The petitioner, a purchaser of a putni taluq at. a sale iield 
under Regulation VIII of 1819, brought four suits against the 
defendant tenants, which were tried together, for recovery of 
damages for cutting and appropriating several palm trees that 
stood on their jotes. The defendants denied the plaintiff 
claim , and contended that they had a right to cut and a|)pro- 
priate the trees by custom. The learned Munsif, exercising 
the powers of a Small Cause Court Judge, dismissed the plaint- 
ifi’s suit. 

Against this decision the plaintiff obtained the Rule under 
section 25 of the Provincial Small Cause Courts Act,, '1887. 

Bobu Shib Chandra Palit, for the petitioner. The burden 
of proof to appropriate is on the tenants ; they have failed to 
♦Civil Rules No. 2999, etc,, of 1909. 
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dkcliarg© it/; A^eiistom'm be ancient, invariable ' and . T -^^9 
certain. Tbe decrees obtained by Abe plaintiff 'zemliidaiv.'./P^'^nvoTO 
against other 'tenants show that the cnstom, if any, is not ■ Tagore 
yet certain and invariable, and therefore cannot have the Gopi 
effect as such. Besides, the present' nlaintiff, the zemindar' Kmsbna, 

1 1 -r. ' Maisdal, 

having purchased the pntiii at a sale under Eegnlaticn VIII of 
1819, is not bound by any custom which has grown when the 
ni'Ani was in existence. The zemindar could not, dnriiig the 
i, itinimiice of the piitni, interfere and stop the growth. His 
cause of action begins when the piitni comes to an end. 

Custom of this sort is an inciinibrance within the meaning of 
section 11, clause (i) of the Pntni Lav/ : see Woemtesh Chunder 
Goo f to, V. Baj Baram Boy (1), Kliantomoni l)asi v. Bijoy , , 

Chand MaJiatab (2), KarmiKJian v. Brojo Nath Das (3), and 
Ntiffer Chandra Pal Clioivdliry v. Bajendra Lai Gostmmi (4). 

A zeinindaT or a purchaser at the putni sale must not be 
burdened with any liabiKty by which the zemindary is incum- 
bered through the laches of the putnid.ar. 

' Sahii Maw.' Chandra MajnmdarJoT the opposite party. As 
to the cmiiSj' Ahe faiding of the lower Court is conclusive, : 

, vu.i that, there is a custom or Iccal usage to the effect that the 
tenants cut and appropriate trees without the permission of , 
the landlord ' and without payment: see Nafar Chandra Pal 
Chowdimry y.^Bomi Lai Pal (5). As to the decrees obtained': by 
' bhe plaintiff in 1607, it appears that one of them w-as an ex 
t jwffe decree, and the other two obtained by consent ; as such 
they do; not disprove custom. 

As to the contention that custom being an incumbrance 
: has been wiped out of existence by the pntni sale, my answ^er 
is, firstly, it is not an incumbrance. The w^ord is not defined 
in the Putiii Law. The word as defined in the Bengal Tenancy 
Act in section 161 does not obviously include and mean a cus- 
tom or usage. The kinds of incumbrances which are liable 
to be cancelled or anrtiilled by the pntni sale, are given in section 

(1) (1868) 10 W. B., 15, (3) (1894) 1. L. R. 22 Calc.. 244. 

(2) (1892) I. L. R. 10 Caic., 787. (4) (1897) I. L. R. 25 Calc., 167. 

(5) (1894) I n. E. 22 Calc., 742. 

; 42 
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1910 11 of Regulation VIII of 1819. They evidently mean trans- 

PB.iT>YOTE actions -which are acts of parties. A custom or usage can 

Tagores* hardly be worked upon as an act of the parties : vide paras. 2 

and 3 of section 11. It grows in spite of the acts of the 
Kbishna parties and becomes an incident of the holdings. It is an 

Bt'fAND.AL. 

incorporeal right wMcli becomes a/ttaclieci to the lioicliiigs. Such 
incorporeal rights are not" at all conteinplatod by Bectioii 11 . 
In the - case of adverse possession, the lands go out of the pos- 
session of the putnidar and are lost to the mehal, and the in- 
coming purchaser becomes entitled to them. In- 'the case of 
custom or usage, the holdings remain and are not lost to the 
mehal, the custom or usage only inhering to them. 'It' is 
analogous to the acquisition of the right of occupancy. The 
right grows in spite of the. acts of parties, and can hardly be 
looked upon as an incumbrance. 

Secondly^ even if it is looked upon as an iiioumbranco, it is 
protected under clause 3 of section II of .Regulation VIII. It 
is a sort, of ho7id fide engagement made with the tenants by the 
late iacumbent. 

Bahu 8Mb Chmder Palii, in reply. 

Our. adm..vult 

Mookbejeb AND Teuhoh, JJ. The substantia! question 
of law which arises in these Eules is one of some novelty and 
nicety, and relates -to the right of the purchaser of a putiii 
taluk at a sale held under Regulation VIII of 1819 to hold the 
property free from a customary right or right recognised by 
usage, which has grown' up during the subsistence of the putni, 
and under which occupancy raiyats are entitled to appropriate 
and -convert- to, their: own use such trees .as they have the right 
to cut down. Upon the facts found by the Court below, the 
tenants defendants -have cut do wm and appropriated' several 
. .palm trees which stood on their, holdings. . They/ resisted the 
claim of- the' landlord ■ petitioner for damages:, , on: the .'ground 
that they had a customary right not only to'cut down, ^but also 
trees. ' TMs they have estabMshod by evidence ; 
but it is contended on behalf of the landlord that as this custom 
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oame into existence and gradually developed after the creation I9ii) 
of the putni and during its continuance, and as he has purchased PbIdyote 
the property at a sale for arrears of rent under Regulation '■ScioM 
Vin of 1819, he is entitled to hold the property in the condi- *’• 
tion in which it was before the putni was granted, and he is not Kwshna 
bound to recognise any customary rights that may have grown 
up m the interval. It may be added that the origin of the 
putni is not known, but the plaintiff appears to have made 
his pru’chase about sixteen years before the date of the suit, 
and he has recently succeeded in obtaining three decrees for 
damages against three tenants who had cut down and appro- 
priated trees on their holdings ; two of these^ however, were 
consent clecrees, and the t hir d was obtamed ex parte. The 
Court b elow has , t heref ore, ngbtly treated these instances as 
insufficient to affect the vali^ty and operation of t£e custom. 

The question which 'now demands iiivestigHimi Is, w^^^ 
this customary right can be successfully asserted by the ten- 
ants against the plaintiff. For the solution of this question, 
it is necessary to examine for a moment the maimer of the 
origin and growth of a customary right of this description. 

In the case of PataMhari Mai v. Manners (1), this Court 
w'as called upon to consider the nature of the custom or 
usage by which an occupancy raiyat is entitled to transfer 
his holding without the consent of his landlord. Reliance w^as 
then placed upon a passage from a judgment of the Judicial 
Committee in JiiggoniohunGhose v. Manick Chund (2), where 
their Lordships, in dealing with the case of a mercantile usage, 
observed as follows : “ To support such a ground, there needs 

not either the antiquity, the uniformity, or the notoriety of 
custom, which in respect of all these becomes local law. The 
usage may still be in the com’se of growih ; it may require 
evidence for its support in each case ; but in the result it is 
enough if it appear to be so well known and acquiesced in, that 
it may be reasonably presumed to have bee.n an ingredient 
tacitly imported by the parties into their contract.” This 
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passage indicates the modOj if not of the origin, at any rate of 
the growth of aciistomaiy right, or right recognised by usage# 
Substantially the same view has been indicated in other cases 
of the highest authority. Thus in ArtJmr v* Bokenlimn (1), 
.Trevor, C.J., points out that customs owe their origin tn .coin* 
raon consent, and must consequently have been peaceable and 
acquiesced in, and not disputed at law or otherwise, and observes 
as follows : Customs are not to be enlarged beyond the usage, 
because it is the usage and practice that makes the law in such 
cases, and not the reason of the thing, for it cannot be said 
that a custom is founded on reason, though an unreasonable 
custom is void ; for no reason, even the highest whatsoever, 
w^ould make a custom or law% and therefore you cannot enlarge 
such custom by any parity of reaBoning, since reason has no 
part in the making of such custom see also Dane’s Abridge- 
ment, Chapter XXVI, Article 1, Section 3. If, therefore, 
customs ow^e their origin to common consent, and because they 
recommend themselves as expedient to ail, by what precise 
process do they become binding on parties who enter into 
contractual relations ? As Tilgliman, C.J., puts it in Stultz v. 
Dickey (2), “ When the custom of a country or of a particular 
place is established, it may enter into the body of a contract 
without being inserted ; both parties are supposed to know it 
and to be bound by it, imless provision to the contrary is made 
in the contract.” To the same effect is the judgment of Baron 
B^kemlrhiitonY. Warren Cleric (3), where that learned Judge 
observes as follow^s : “ It has long been settled in commercial 
transactions that evidence of custom and usage is admissible 
to annex incidents to written contracts in matters with respect 
to which they are silent.” The same rule has also been applied 
to contracts in other transactions in life in which known usages 
have been established and prevailed, and this has been done 
upon the principle of presumption, that in such- transactions 
the parties did not mean to express in writing the whole of the 
contract by which they intended to be bound, but to contract 

(1) (1708) li Modern 148, 161. (2) (1812) 6 Biim. 2SI>« 

{3jJI830) i M. & W.rm 
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with reference to those known. usages^’L see , also; v, 
Snbcdl {1)3 whore Baron Parke treats the same principle ' as ap- 
plicable to agiicailtiiral contracts, and the notes to Wiggles'iiwih 
V. Dallmm (2). We start;, therefore, with the proposition that: 
agreements founded on consent arc the origin of; customs ; such 

agreements, though at_ first miatt6rs._,of cptipn, .when they" are 

established as enstoinrs, cease to be matters' of choice, and 
acquire an obligatory element or a binding force. When the 
custom or usage has become developed and has acquired a 
binding character, it becomes by implication incorporated into 
transactions, and can no longer be ignored v/hen the rights of 
the parties' thereunder, come to-he -■•determiiied. When, . there- 
fore, a landlord acquiesces in a certain course of conduct by his 
tenants, for instance, an appropriation by them of the trees in 
their holdings, and such acquiescence has led to the growth of 
a custom or usage which is binding upon him, the position of 
the parties is the same as if the landlord had expressly granted 
to them a right to appropriate the trees. The question now 
arises, whether the grant of such right is an incumbrance, 
which is inoperative as against the purchaser of the putni taluk, 
or whether it is a bond fide engagement with the tenant which 
is protected by the law. 

Now it is %veil settled that property in trees is by the 
general law vested in the zemindar. The tenant is entitled 
to cut down trees, provided there is no local custom to the 
contrary, but he can appropriate the trees when felled, only 
if such appropriation is sanctioned by local custom : Nafar 
Chandra Pal ChoiDdhiiri v. Mam Lai Pal (3), Nuffer Clmnder 
GJiose V. Nwid Lai Gossyamy (4), Sitab Mai v. Dubai Nagesia 
(5), Kausalia v. Gulab Kuar (6), Ganga Dei v. Badmn (7), 
Muttonji Eduljte Shet v. Collector of Tanna (8), Honywood v. 
Honywood (9) ; Taylor on Landlord and Tenant, Section 354. 


( 1 ) (1853) 4 H. L. a 353, 397. 

(2) (1779) 1 Douglas, 201 ; 

I Smith L. a, 545. 

(3) (1894) 1. D. B. 22 Calc. 742. 

(4) (1890) I. L. R, 22 Calc., 751. 


(5) (1907) 6 0. L. X 218. • 

(6) (1899) I. L. B. 21 All, 297. 

(7) (1908) I, L. R. 30 Ail., 134. 

(8) (1807) 11 Moo. I A., 295. 

(9) (1874) h. E. IS Eq., 306. 
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Wlien, therefore, tenants who have originally no right to ap- 
propriate trees which have been felled, are allowed to do so, 
and this, course of ' dealing is acquiesced in for a length of time, 
and ill numerous instances so as to ultimately entitle the 
tenants to a customary right of appropriation, tacitly incor- 
porated into their contracts, the result is a substantial encroach- 
ment upon the rights of the landlord. Can such a right be 
properly described as an incumbrance within the meaning of 
section 11 of Regulation VIII of 1819 *? That section does not 
define the term ‘ incumbrance,* but jirovides that, when a piitni 
taluk is sold for arrears of rent, it is sold free of all incumbrances 
that may have accrued upon it by act of the defaulting pro- 
prietor, his representatives, or assignees. As instances of 
incumbrances, we find mentioned in the same section transfers 
by way of sale, gift or otherwise, mortgages and other limited 
assignments, and also leases created by the holder of the tenure. 
A customary right of the description mentioned would not be 
included in any of these specific illustrations. At the same 
time it would not be right to treat the instances of incum- 
brances mentioned in the section as absolutely exhaustive. 
It becomes necessary, therefore, to examine for a moment the 
meaning of the term ‘incumbrance.* Wharton, in his Law 
Lexicon, defines an incumbrance as “a claim, lien, or liability 
attached to property, ” which definition is adopted by Ecmer, J., 
in Jo7ies v. Banett (1). Sweet, in his Law Dictionary, observes 
that to encumber land is to create a charge or liability, for 
example by mortgage, and adds that incumbrances include not 
only mortgages and other voluntary charges, but also liens, 
lites fmdentes, registered judgments and writs of execution. 
In the Oxford Dictionary, an incumbrance is broadly defined 
as a burden on property, and reference is made to Bacon*s 
Maxims and Uses where he speaks of certain acts as collateral 
incumbrances. In the Encyclop«‘dia of American and English 
Law, an incumbrance is defined as a burden upon land depre- 
ciative of its value, Such as a lien, easement, or servitude which, 


(13 [im] l Ob., 6 il, 620. 
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thougli adverse to tlie interest 'of the landowner, doesnot coH' . 
flict with his conveyance of the land in fee. ' Similar definitions ' 
are given in the Law Dictionaries by Abbott and Anderson. 
Bonvior, in his Law Dictionary, defines an incumbrance as '' any 
right to, or interest in, land v/hioh may subsist in a third person 
to the diminution of the value of the land, and not inconsistent 
with the passing of the fee in it by a deed of conveyance, 
which is taken from the decision in Prescott v. Tnieman (1). 
In Memmert v. McKeen (2), an incumbrance is stated to be a 
burden or charge on property, a claim or lien on an estate, 
which may diminish it in value, and incumbrances are then 
divided into two classes, namely, firsts such as affect the title 
to the property? ; and secondly, such as affect only the physical 
condition of the property. A mortgage or other lien is a fair 
illustration of the former, while a public road or right of way is 
an illustration of the latter. The definitions which wn have 
quoted above are comprehensive enough to include a right 
granted to a stranger to cut and appropriate trees, and there 
is in fact one judicial decision \Cailicart v. Boww.an (3)] where 
■this view has been maintained— a .view which has the support 
of more than one leading text-writer: Tiffany on Real Pro- 
perty, Volume II, 906,' and Jones on Real Property, Volume I, 
*755,' andliawde on Covenants of Title, 98. 

It is obvious that if a right granted to another to cut and 
appropriate trees on land is treated as an incumbrance, a cus- 
tomary right which has precisely the same effect may be 
comprehended in the term incumbrance. Reference may in 
this connection be made to the decisions in Womesh Chiinder 
Goopto V. jRaj Narain Roy (4), KJianiomoni Dasi v. Bijoy Chand 
Malmtah Bahadur (5), and Nuffer Chandra Pal Ghowdhry v. Raj- 
endra Lai Goswami (6), which recognise the doctrine that th© 

' Title acquired ' by adverse possession against a putnidar is an 
incumbrance that has accrued upon the taluh by the act of the 
defaulting proprietor. By way of analogy, it may %vell b© 
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(1) {1808)4 Mas-s. 627 ; 3 Am, Dec. 249. (4) (1868) 10 W. R. 15. 

(2) (1886)112 Pa. 315, 4 Atlantic, 542. (5) (1892) I. L. B. 19 Calc. 787. 

(3) (1847) 5 Barr. 317. (6) (1897) t L. K 25 Calc. 167. 



330 


INDIAN LAW REPORTS. [VOL. XXXVIL 


im 

Prabtgtb 

Kumab 

Tagore 

V. 

Gopi 

KBtSHNA 

Mandal. 


mamtained that a customary right v,’hieh owes its origin and 
gro^vth to the acquiescence of the landlord stands on Iho same 
footing as a right expressly granted by him ; so that, if aright 
to cut and appropriate trees expressly conferred on a stranger 
be treated as an incumbrance, a customary right of that des- 
cription may very well be included in the same category. We 
are consequently not prepared, as at present advised, to over- 
rule the contention that a. customary right to cut and c^ppro- 
priate trees may bo an incumbrance on the properly. But 
we are of opinion that even if this view he maintained, the 
plaintiS is not entitled to succeed. The third clau.se of section 
11 of the Putni Regulation provides that the purtliasor shall 
not be entitled to caircela /tde engagement made by the 
defaulting propdietor with resident and hereditary cultivators. 
The cases have been argtred before us on the assumption that 
the tenants in these cases fall within this description. If the 
landlord made an engagement w'ith such a tenant that he would 
be entitled to appropriate the trees in his holding, the purchaser 
of the putni taluk would, in our opinion, be hound thereby, A 
customary right iu favour of all the tenants, by which they are 
entitled to appropriate the trees, would be equally operative 
against the auction-purchaser. It is further obvious that, as 
pointed out by this Court in Ilajomm OjJia v. Baja Nilmoney 
Singh Deo (1), the fact that the auction-purchaser is the ori- 
ginal zemindar wdio created the putni does not place him in a 
better position. We must, therefore, hold that treating an 
engagement with a stranger by which he is authorised to cut 
and appropriate trees as an incumbrance imposed upon the 
land by the owner, treating further a customary right of this 
description, which ow-es its origin and growth to the acquies- 
cence of the owner, as included in the category of ir.f uml. ranees, 
the creation or growth of such right, whetber ecnfi'actual or 
customary, must, in the present instaxxce, be regarded as a 
ho7id fide engagement with a resident and hereditary cultivator, 
which the auction-purchaser at the putni sale is not entitled to 
abrogate. 


(1) (1874) 13 B. h. K. 198 ; 21 W. R. 328. 
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We desire to add that no arguments were addressed to tis 
upon the question of the possible effect, of the doctrine of 
acquiescence upon the position of the plaintiff who has accepted 
rent} from the tenants for sixteen years after his purchase' ; nor 
was there any discussion at the Bar as to how far the tenants 
as occupancy raiyats might be protected under the Bengal 
Tenancy Act. Our judgment, therefore, must not be regarded 
as a decision upon either of these questions, or as an approval 
by implication of the principle laid down in Jogeshtmr Ilazivm- 
dar V. Abed Mahomed Sirkar (1). 

The result is that these Rules must be discharged with costs. 

s G. Rules discharged. 

(1) (1896) 3 C. W. N., 13. 
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CRIMINAL REVISION. 


Bejore Mr. Justice Stephen and Mr, Justice Carnduff. 

AMBLER 1910 

V, Jan, 25. 

SAMI AHMED.* 

Dispute concerning land — Aitaclimmt of subject of dispute— Order of SettUmeyit 
Court in a proceeding htiwien the same partus and nlating to the attached 
lands — Bdeet of such order — BeUase of attachment by Magistrate— Criminal 
Procedure Code {Act V of lS98)i s, 146 — Bengal Survey Act {Beng. Act V of 
1875), 8, 41, 


All order of the Survey and Settlement Courts, under the Bengal Survey 
Act, 1875, section 41, is a determination by a competent Coui't of the rights of 
the parties entitled to possession of the land within the meaning of section 146 
of the Criminal Procedure Code. 

Where the Magistrate attached certain lands under section 146 of the Code, 
and in a proceeding under section 41 of the Bengal Survey Act, 1875, between 
the same parties, the same lands were found to be in the possession of the 
petitioner : — ^ . 

Held, that the Magistrate was bound to follow such order and to release the 
lands from attachment. 

The petitiouer, C. T. Ambler, junior, claimed to hold 
certain plots of land in mouzas Birozepur and Khudiban as a 

♦Criming Eevision Ko. 1453 of 1909, against the order of H. F. Samman, 
District Magistrate of Mohghyr, dated Aug. 31, 1909. 
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raiyat. ■ In 1907 a proceeding under section 145 of the Criminal 
Procedure Code was. drawn tip by Babu Shama Charan Mitter, 
Deputy Magistrate of Mongbyr, maldng the petitioner the first 
party, and the proprietors of the two mouzas and some rival 
raiyats, the second party. Shah Sami / limed, who was one 
of the second' party, was the sola proprietor of Kliudiban 
and joint proprietor of Birozepur. By his order, dated the 
14th October 1907, the Deputy Magistrate declared the peti- 
tioner to be in possession of 81 bighas of the disputed land 
and attached the rest, measuring about 129 bighas, under 
section 146 of the Code. 

In a survey and settlement proceeding under the Bengal 
Survey Act (Bengal Act V of 1875), arising out of a dispute 
between Shah Sami Ahmed and the other co-owners of mouza 
Birozepur as to the boundaries of Birozepur and Khudiban, the 
petitioner being a party thereto, BabuKhetra Mohan Mooker- 
jee, Assistant Superintendent of Suivey, found, by his order of 
the 29th March 1908, that about 100 bighas of the attached 
lands fell within Birozepur and the rest in Khudiban,but that 
the petitioner was in possession of the whole of these lands as a 
tenant. The order was confirmed by Mr, Hubbock, the Senior 
Assistant Superintendent of Survey, and upheld on %peal by 
Mr. Murphy, the Superintendent of Survey. On the IBth July 
the petitioner was, in accordance with the cider, recorded as 
kaimi raiyat in the settlement Mahatma of both the mouzas. 
The portion of the attached lands within Khudiban was further, 
in a proceeding under section 103A of the Bengal Tenancy 
Act (VIII of 1885), found by Babu Lakhmi Misser, Assistant 
Settlement Officer, on the 27th September 1909, to be in the 
possession of the. petitioner as a raiyat under the. proprietor of 
Khudiban. 

The petitioner applied to the Joint Magistrate, the officer 
in charge, for withdrawal of the attachment, and the Magis^ 
tiate, after notice to all the members of the second party in the 
original case under section 145, directed by his order, dated the 
26th July 1909, the release of the attachment and declared the 
possession of the * petitioner as found by . the Survey and 
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Settlement Courts ; but the District Magistrate, on the Slst wio 

August 1909, revoked the Joint Magistrate’s order in the AMBT.^Tt 

following terms : — _ g 

The decision in the Survey and Settlement proceedings was under the Ahmei. 
Survey Act, that is, according to possession, and does not amount to a deter- 
mination by ' a competent Court of the rights of the parties to the lands in 
question. Let the lands remain under attachment. 

The petitioner then moved the High Court and obtained 
the present Rule. 

Mr. P. i. Roy (with him Bahu Naresh Chandra Sinha), for 
the petitioners. The order of the Survey authorities has, 
under section 41 of the Bengal Survey Act, 1875, the force of an 
order of any Civil Couit declaring the rights of the parties to the 
disputed lands and the possession thereof, and the Magistrate 
was, therefore, bound to release the attachment. Relies also 
on the proceedings under section 103A of the Bengal Tenancy 
Act. 

Stephen and Carndijef, JJ. In this case the land was 
attached by the Magistrate under section 146 of the Criminal 
Procedure Code. Subsequently the petitioner obtained an 
order in his favour from the hands of the Survey authorities 
under section 41 of the Bengal Survey Act, 1875. He now 
applies to have the attachment released in his favour, and he is 
entitled to have it so released, because the order of the 
Collector as to the land under the Survey Act is a determin- 
ation by a competent Court of the rights of the person 
entitled to possession thereof. It is also a determination 
of the rights of the parties to the original dispute, since the two 
parties in the original dispute were both before the Survey 
Court. An order has also been made under the Bengal Tenancy 
Act, the effect of which we need not notice, as the order under 
the Survey Act has the force of an order of a Civil Court, 

The rule, therefore, is made absolute, the order in question is 
set aside, and the attachment ’must be released in favour of 
the petitioner. 


H. n. 


Rule absolute. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sir Laioretuse H. Jmkina, K.O.I.E.. Chief Justice, and 

Mr. Justice Woodro-§e. 

KALLYANJEE SHAMJEB 

V. 

■ SHORR-OCK.* 

Contract — Construction — *‘^Or 700-800, say seven to eight hundred iona”*— TFor<i.*? 
of description and not of e8tiniation~'’--'W armnty — EquiMhle set-off * 

The plaintiff, owner of a stock of coal at Shalimar Depot, agreed to sell to 
the defendants “the entire stock at Slmliraar Depdt or 700-S00, fay seven 
to eight hundred tons of steam coal ” for immediate delivery. The entire 
stock at Shalimar Depot in fact amonnted to 469 tons only, which the plaintiff 
duly delivered. On a suit by the plaintiff for the price of the coal sold and 
delivered : — 

Held, that the words “ or 700-800, say seven to eight hundred tons,” must 
be construed to be descriptive of the w^ords “ entire stock and not merely 
words of estimation ; that the deliveiy of only 469 tons w^as a breach of the 
contract by the plaintiff, and that the defendants were entitled to set-off 
against the plaintiff’s claim the damages caused liy such breach. 

Appeal by the plaintiff, Kallyanjee Shainjee, from the 
judgment of Fletcher, J. 

By a contract dated the 20th November 1907, Kallyanjee 
Shamjee, a coal merchant and owner of a stock of coal at the 
Shalimar Depot, agreed to sell to Messrs. George Henderson & 
Company, of which firm the respondent J. 0. Shorrock was a 
member, “ the entire stock at Shalimar DepOt or 700-800, say 
seven to eight hundred tons of best Kusunda steam coal freshly 
raised and free from shales, slates, watermarks, rubble, dust 
and other impurities at the rate of Es. 9-8, say nine rupees 
eight annas, per ton free in boats at Shalimar.” Delivery was 
to be immediate and payment to be made on completion of 
delivery. It appears that the entire stock at the Shalimar 
Depot amounted to only 469 tons of steam coal. This amount 
was delivered to Messrs. George Henderson & Company under 
the contract by the 271h November 1007. On the 28ih 

^Appeal from Original Civil No. 51 of 1909. 
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November 1907, Ivallyaiijee iShamJee preseiited bis bill for^ 
Rs. 4,455-8, the price of the: 469 tons so delivered 

]\Iessrs. Gteorge Henderson & Company demanded delivery 
of a further quantity of 231 tons of coal which they claimed to 
be entitled to under the contract, and on the refusal of the 
plaintiff to make delivery, on the 28th November 1907 they 
purchased 231 tons of coal against the contract, and claimed 
to deduct from the amount, of the plaintiff’s bill the difference 
in price which they estimated at Rs. 2,079. 

This suit was instituted by the plaintiff for the sum of 
Rb. 4,455-8 for goods sold and delivered, and in their defence 
the defendants claimed to set-off the sum of Rs. 2,079 and 
1 nought the balance into Court. 

On the 30th July 1909, Fletcher, J., dismissed the suit, con- 
cluding as follows: — 

The real question in the case is as to what was actually sold to the defendant. 
Did the plaintiff intend to sell a mimmunx quantity of 700-800 tons, oi were the 
words “say seven to eight hundred tons ” merely words of estimation. 

3VIr. B. C. Mitter has cited many authorities to prove that they were words 
of estimation only, but those cases apply only to particular contracts. In this 
case the forms of the bouglit and sold notes are printed, and in accordance with 
usual commercial usage, the quantity sold and the rate appear in figures and 
words, it seems to me therefore to be absurd to say that the word “ say ” is 
a mere word of estimation. 

I think the words 700-800, say seven to eight Iiundred tons ” merely 
denote the amount of coal sold in figures and wcrds, and the conti act is for the 
sale of the entire stock or 700-800 tonsof coal, and that the parties intended this 
when the contract was entered into. The plaintiff was the only party who 
knew the amount of the coal at the depot at the time. The contract was entered 
into at a time when there was a strike on the East Indian Railway and the coal' 
was to be in boats at Shalimar. Messrs. George Henderson & Co. stipulated 
for a minimum amount of 700 tons from the stock at the Shalimar Depot. The 
plaintiff therefore having only delivered 469 tons was in default. 

As the rate at which the defendants bought the balance of the undelivered 
coal is not admitted, I refer the question to the Official Referee to enquire 
and report as to the actual rate. Costs are reserved until the parties liave 
enquired from the Registrar whether notice of deposit of the money in Court 
was given to the plaintiff. The costs of the reference are specially reserved. 

From this judgment the plaintiff appealed. 
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Mr. B. 0. Mitter, for the appellant. Xhe main point in 
issue is the interpretation of the words in the contract, “ the 
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entire stock at Shalimar DepSt or 700-800 tons.” The latter 

The governing words 
that is an amount which can be ascer- 
It is true that case referred to 
V. Pemj cfc Co. (2) the goods 
Smith (3) has no application, 
were say not less than”; see also Benjamin 
page 701, and Leake on Contraots, 6th 
Again, the defendants had no right of set- 
off, and the breach iuis not been established. 

Mr. Stokes {Mr. James mtla. him), for the respondent, was 
not caUed upon except as to the date of the breach, which was 
ultimately agreed to be taken to be the 28th November 1907. 

Jeitkins, C. J, This is an appeal arising out of a suit brought 
to recover a sum of Rs. 4,456-8 as the price of 469 tons of 
coal delivered by the plaintiff to the defendants. The deh'very 
is not disputed. But it is pleaded that there has been a breach 
of contract on the part of the plaintiff, which entitles the defen- 
dants to set-off a sum of Rs. 2,079 by way of damages against 
the sum of Rs. 4,455-8, and on that footing the defendants 
submit that he is only entitled to receive a sum of Rs. 2,376-8, 
and this they offered to pay and have actually brought into 

The contract out of which the suit arises is contained in 
bought and sold notes which, though they are not absolutely 
m identical terms, may, as Mr. Justice Fletcher says, be taken 
to be Identical for the purpose of the present suit. The sold 
note on which the plaintiff rehes is addressed to Messrs Ban- 
erjee & Cfe Managing Agents, Kunji Munji & Company, who 
may be taken as identical with the plaintiff for the present 
purpose. It is signed by W. C. Banerjee and runs in these 


Kam-yaimee words are merely words of estimation, 
V. are entire stock ; ” 

Shobbook. tained : OwilUm v. Daniell ( 1 ) 

future goods ; hutio MeLay & Co 
were in existence. Leeming v. 
as the words thi re 
on Sale, 5th edition 
edition, page 587. 


ina tor your acooimt to Messrs, 
tta, the eatire stock at Shalimar 

(2) (1881) 44 L. T. R. isg. 


(3)(t851) 18 Q. B. if, S. 275, 
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Depot or 700-800, say seven or eigHfc hundred tons of best Kusunda steam 
coal freshly , raised and . free from shales, slates, water-marks, rubble, dust 
or other impurities at the rate of Bs. 9-8, say nine rupees eight annas, per ton 
free in boats at Shaiimar. The sellers wiU not be responsible for any demur- 
rage to the boats. Average basket weights. Payment on completion of 
delivery.” 

Til© principal question in dispute between the parties is 
wbetiier delivery of 469 tons was, in the circumstances of 
this case, a sufficient performance of the contract. This turns 
upon the question what force should be attributed to the 
words “ the entire stock at Shaiimar Depot or 700-800, say 
seven to eight hundred tons of coal.’’ On the part of the 
plaintiff who, feeling himself aggrieved by the decision of 
Mr. Justice Fletcher, has appealed from that decision, it is 
urged that the mention of 700-800 tons is not binding, that 
it is merely a statement of expectation and nothing more, and 
not in any sense a warranty, and that he, the plaintiff, has 
performed his contract in its entirety by delivering 469 tons, 
that being “ the entire stock at Shaiimar Depot.” Mr. Justice 
Fletcher has not accepted that view, and in my opinion rightly. 
It is not of any great use to refer to decided cases for the purpose 
of determining the meaning of a contract of this kind. Eegard 
must be had to the actual words used in this case, and to the 
circumstances under which the parties contracted and to the 
relative positions of the parties, so far as they are disclosed by 
the materials before the Court. The position then is this : 
the owner of this entire stock at Shaiimar Depot being a coal 
merchant, says that it is in quantity 700-800 tons, while there 
is nothing to suggest before us that the defendants ever saw 
the coal, or ever visited the Depot at Shaiimar. At the same 
[ time there is no evidence of any custom of trade or usage which 
would give to the words used any particular meaning in rela- 
tion to a contract such as this. In the circumstances, I think 
it is a fair reading of the words to say that there was a promise 
by the plaintiffs that the coal which constituted their entire 
stock was^700-800 tons, and that it is ii?ipossible to treat the 
words used as a mere expression of opinion, which was not to 
carry with it any legal consequences. . , 


1 , 91.0 : 

Kalbyanjee 
Shamjee. , 

V* 

Shobhock. 


Jenkins 

C.J. 
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Accopfciiig that view, it iieeesBaiily loliowH that there lias 
been a breaoli by the plaintiff of his obligation uncbr the agree- 
ment between him and iiie'defendants, and tlitoigli the damages 
are at present unasoertained, and tiio cas*;) therefore does not 
come within section 111 of tim old Cirii Proecdiire (Jode or the 
corresponding order of the present Code, si ill ilie circumstances 
are such as to entitle the defend?mts to rely on tliis by way of 
equitable set-off in answer to the plaiiitiff’s claim, so far as it 
is available for that purpose, 

The only other point in the case is whether a breach has 
been established. It is ctiiite true that there is no oral evidence 
adduced, but at the same time it is manifest tliat the parties 
went to trial on an understanding that tlie case should be 
determined, as far as possible, on the pleadings and the 
correspondence ; and reading the pleadings and tlie corre- 
spondence, I think it is established that there was a breach. 
If there was a breach, it is necessary, for the purpose of 
determining the damages, to fix the date of that breach, and 
it has been agreed before us by the parties that the 28th of 
November 1907 should be taken as that date. The decree as 
drawn up provides for a reference to the Official Referee to 
inquire and report what damages were sustained by the de- 
fendants by reason of the non- delivery of the portion of the 
coal contracted to be supplied by the plaintiff as in the plead- 
ings in the suit mentioned. 

The measure of damages is the estimated loss in the ordinary 
course of events arising from the breach of contract : where 
there is an available market for the goods in question, as ap- 
parently is the case here, the measure of damages is prinui 
facie the difference between the contract price and the market 
or current price of the coal on the 28th of November 1907. If, 
as is said, there was no certain market rate, then evidence must 
be adduced for- the purpose of showing what was the measure 
of damages. ‘ . , , : • . , . , . 

. 1 he -result then iB-that, in*my- opinion, the decree founded 
on m. Fletcher’s judgment is, correct, and this appeal should 
be dismissed with costs. . 
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■ ' WooDROFFE, J. I agree. To my mind the point seems to, 
be quite clear. Had the plaintiff intended to sell by estimation 
only, it was open to him to state that fact. The word "^‘say’® 
may perhaps be a word of some ambiguity. It was, however, 
open to him to state that he sold the entire stock of “about” 
700 or 800 tons, or “ by estimate” 700 or 800 tons, or “ approx- 
imately ” 700 or 800 tons, using these or other words which 
would appropriately indicate a sale by estimation. But he 
sells in fact “the entire stock or 700-800 tons.” And then 
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we must look at the circumstances of the case that he was him- 


self a coal dealer, that the goods were not, as in many of the 
cases cited to us, future goods. The goods were actually in 
existence at the date of the contract and at the depot, and I 
think it must be assumed, in the absence of anything to the 
contrary, that the goods being in existence, the seller knew what 
the quantity was which he was selling. In my opinion, there- 
fore, the words “ 700 or 800 ” tons were not, as has been con- 
tended, a mere collateral estimate of quantity, but an integral 
part of the contract, that is to say, they were words descriptive 
of the preceding words “entire stock.” It is not likely, in 
the circumstances of this case, that a stock of existing goods 
would be sold or bought without a statement of the quantity 
of the stock sold. 

A])peal dimnissed. 


J. 0. 


Attorneys for the appellant : 0. G, Gangooly cb Co. 
Attorneys for the respondents : Orr, Dignam cf? Co. 
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Before Mr, Justice BUphen^ Mr. Justice Wootlro//c an*f Mr, Justice i'h filler] re, 

BABBON SlIKIK 

V. 

EMPEROB.^^ 

Local Inspcctmi — Fomr of Magistrate to malx such inspection during a trlM to 
under stand the evidence and to determine the credlblllN of mtnrHses-Mmpordng 
into judgment facts observed on such inspection — Disquatipcatkm of Alagis- 
tr ate-- •Illegality of convict ion-- Criminal Procedure Code (Act V of lSdS)^ss. 
US, 202, 293^ 294, 556, Explanation. 

A Magistrate may inspect the X->laco of the occurronco o£ an offence in eases 
•where he cannot follow or understand the o-videnco without seeing tho features 
of the land, and he does not, merely by doing so, disqualify himself from trying 
the case. But every possible precaution should be taken that the inspection is 
only a view of the local features, and an immediate report of -what ho has scon 
should be placed on the record and laid open to the scrutiny of tho parties. 

The Magistrate can use the testimony of his own senses to test the veracity of 
the witnesses before him as regards the features of tho locality, but ho cannot 
import into the case other matters or facts which ho lios himself observed. 

Where the Magistrate did not merely view tho xduceof occurrence for the 
purpose of following or understanding the evidenco and testing it in respect 
of tho features of the locality, but imported into his judgment matters of opi- 
nion and inference based on circumstances not on the record, and did not place 
th.ereou the results of his local inspection : 

Held, that he had committed an error of jurisdiction which may have 
materially prejudiced the accused, and that the coiiviction was, therefore, 
bad in law. 

The Explanation to s. 556 of the Criminal Procedure Code does not directly 
authorize a Magistrate to make a local inspection, but savc>s his jurisdiction to 
try a case, notwithstanding his having made such inspection or investigation, 
and does not do away with the restrictions under which they should be made, 

Girish Chunder Chose v. Queen-Empress (1), Hari Kishore 3Iitra v. Abdul 
Bald Allah (2), Queen-Enipress v. ManiJeam (3), In re Lalji (4), BatriDuIaliv, 
Empress (5), Nidani Mondal v. Alaloxa Birlcar (G), and Lai Beliari Saha v. 
Bejoy Sanlcar Sikdar (7), referred to* 

’f. Criminal Revision No, 1227 of 1909, against the order of W. H. Vincenf , 
Sessions Judge of Alipore, dated Sept. 16, 1909. 

(1) (lsS93) I. L. E. 20 Calc. S57. (4) (1897) L L. B. 19 AIL 302. 
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The petitioners j Babbon and three others, were tried before 
Babn D. L. Roy, Deputy Magistrate of Alipore, and convicted, 
on the 7th Sej)tember 1909, under section 147 of the Penal 
Code, and sentenced to three months’ rigorous imprisonment 
each. There was a dispute between the petitioners and com' 
plainant’s master, Ghisa Mia, regarding the possession of a plot 
of land measuring five cottahs, adjoining another plot comxmsing 
fifteen cottahs on which there stood a hillkJiana or slaughter- 
house admittedly in the possession of Ghisa Mia. Each party 
claimed to have obtained it on lease from one Jullur Rahman 
some years ago and to have been in possession since. The 
prosecution story was that the 5«Gottah plot was taken by 
Ghisa Mia for the deposit of refiLse from the Icillkhana, and 
that there were five refuse pits on the land in a line which were 
used in rotation. It was also alleged that at the begimring of 
May 1909 the complainant’s master erected a small hut on the 
fifteen-Gottah plot for the residence of one of his servants. The 
accused claimed to have been in possession of the disputed plot 
by the payment of rent, and denied the existence of any refuse 
pits on such plot. They asserted that the hut w^as built by 
them on this land for tethering cattle intended for the slaughter- 
house. Both parties gave oral evidence of possession and filed 
documents in proof of their title. After the close of the prose- 
cution and the examination of several defence witnesses, the 
Magistrate intimated to the parties his intention of holding a 
local inspection. He went to the place of occurrence accom- 
panied by the parties and their pleaders, and observed the pits 
and the hut. The result of his inspection was not placed on 
the record, but the trial proceeded and the remaining defence 
witnesses were examined. The material portions of his judg- 
ment relating to the local inspection were as follows : — 

I have held a local inspection of the place in the presence of both parties, 
and have found that the map filed in this case is generally accurate, except as 
regards the po.sition of the pits for depositing the entrails of the slaughtered 
beasts. These pits are not in a line as shown on the map. I found two pits 
on or about the position shown on the map, and two others on the land to the 
north of those pits. There can be no doubt that Ghisa lUia has been using 
those pits, and two of thorn, at least, within tho 6-epttah plot about which 
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there is sitch a hot contest '■and. in. which the hut iindoiihteclly lies. The tank 
is admittedly in Chisa’s, possession, and the pucea mad to tlie pucm ghat on tlie 
bank lies through this 5-cottah plot as shown in tlie ma|> ; fo tins is a further 
proof o! Ghisa Mia’s possession , . . . . The o\'ersoer’s evidence Is not the 
least part of the evidence for the prosecution. He m a thoroughly independent 
witness, and he corroborated Ghisa Mia’s statements regarding the pits. I 
myself saw that this place could have only been used for tlu'owing refuse on, 
and not for tethering cattl#. The hut is also too small for the purpose of 
keeping cattle in. 

Tlio Sessions Judge on appeal uplield llio findings of the 

Magistrate on the question of possession. His jiidgnicnt on 
the point was in the following terms 

I think that the Magistrate has correctly found tliat tlio lands were in the 
possession of the complainant’s party ..... The coinpiainant alleges that 
on the 5“Cottah plot there are a number of pits used for the deposit of refuse 
from the slaughter-house, and that his master has been in possession of it for 
some years. There is abundant evidence on the record that there are these pits 
on the land which are old, and have been used for some time as places in which 
to deposit refuse from the slaughter-house, and the Magistrate himself saw 
that^at least two of the pits were on the 5-cottaIi plot, and there is also evidence 
that Ghisa Mia erected this hut on the land . . . , . Tlie fact that the pits 
do exist there, taken with the oral and documentai'y evidence, proves that 

the land was really in the possession of Ghisa Mia As to the hut, the 

Magistrate says that it is too small to be used for cattle , . . . • lam 
inclined to think myself that it was built by Ghisa Mia , . . . • 

The Sessions Judge dismissed the appeal by his order dated 
the 16th September 1909, and the accused thereupon obtained 
the present Rule from the High Court on the grounds (i) that 
the trial was illegal and vitiated by the fact that the tryiiig 
Magistrate held a local inquiry and was influenced by certain 
things he saw there, and imported his knowledge of such 
matteis into his judgment in disposing of the case ; and (n) 
that the common object stated in the charge being different 
from that found by both Courts, the accused ought to have 
been acquitted. 

Mr. Monnier (with him Mr. Ghippendale), for the petitioner. 

The Deputy Legal Bememh-ancer (Mr. Orr.), for the Crown. 

The case was heard before Stephen and Woodroffe JJ., 
and their Lordships delivered the following dissentient judg- 
ments (on 23rd November 1909), 
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Stephen J. In this case a Rule has been granted calling 1910 
on the District Magistrate to show cause why a conviction of 
the petitioners of an offence of rioting under section 147 of the Sheik 
■ Indian Penal Code should not be set aside on two of the grounds Emeebob. 

mentioned in the petition. The first of these is that the try- J 

ing Magistrate held a local enquiry and was influenced by 
certain things he saw there, and imported his knowledge of 
what he had seen into his judgment in disposing of the case ; 
the second, that the common object stated in the charge 
was different from that found by both the lower Courts. 

The second objection may be very shortly dealt with. The 
common object charged was by means of criminal force to 
obtain possession of the Mllkliana lands belonging to one Ghisa 
Mia. The lands so referred to comprised a fifteen-cottah 
plot and a five-cottah plot ; the offence was found to have 
been committed to obtain possession of the five-cottah plot 
only. As the five-cottah plot was included in the IcillJchana 
lands, w^e have no hesitation in holding that this fact creates 
no such variance between the common object alleged and 
that proved as will invalidate the conviction. As far as this 
part of the Rule is concerned, it must, therefore, be dis- 
charged. 

The first ground, however, requires fuller consideration. 
iThe complainant alleged that his master was in possession of 
the five-cottah plot ; the accused contended that one of their 
number was. In support of his contention, the complainant 
alleged that the plot in dispute contained five pits which his 
master used for the disposal of refuse from slaughter-houses he 
had elsewhere, and also a hut erected for the accommodation 
of his master’s servants. Eor the defence, it seems that pos- 
sibly the existence of the pits, and certainly their use as alleged, 
w^as denied, and it w^as alleged that one of the petitioners had 
erected the hut as a cattle-shed. During the hearing of the 
ease, and apparently after both these points had been made, 
the trying Magistrate suggested that he had better see the land 
in question. No objection was made to this, and he accordingly 
saw the land in the presence of the complainant and the 
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accused. There is no doubt that ho mado uso of the impres- 
sion made on his mind by what he saw in deciding the ques- 
tions he had to consider. 

On behalf of the petitioners it is argued that the course 
the Magistrate adopted was illegal, and that ho had no right to 
take anything he saw on the land into consideration in adjudi- 
cating on the case. The arguments in support of this conten- 
tion are as follows. Admittedly, there is no provision in the 
Criminal Procedure Code expressly enabling a lilagistrate to 
view a place connected with a case before him. Sections 14S 
and 202 of the Criminal Procedure Code seem to be the only 
sections expressly enabling any one, except a jury or assessors, 
to view the place where the facts alleged to have taken place 
occurred, and they do not Justify what was done in this case. 
Section 566 deals only with the question of interest on the 
part of a Judge or Magistrate, and confers on liim no power 
that he did not possess before. I cannot regard this argument 
as sound. The Code is not exhaustive in dealing with the 
powers of a Magistrate, and it cannot, by omitting to ju.stify 
a certain course of action on his part, deprive him of powers 
which he otherwise possesses. Also, it is to bo observed that 
sections 148 and 202 enable a Magistrate to send some one 
else to see a place that he may inform him about it, and seem 
to take it for granted that the Magistrate may look at the 
place for his own information. This view seems to me to be 
supported by the contents of section 293, which make provision 
for a jury or assessors viewing a place where an offence is 
alleged to have been committed. It is true that a Magistrate 
sitting to decide questions of fact is not mentioned, but I think 
that this is because he is understood to have the power of 
inspection already. I think the section may fairly be read as 
having for its chief object the provision of conditions under 
which the jury and assessors are to take their view dessigned 
to prevent their hearing anything which might influence 
their minds. I am, therefore, of opinion that the Code does 
not prevent a Magistrate acting as the Magistrate in this 
case did. 


VOL. XXXVil.] galcMa series. 


8413 

Tliere remains the general question •whether, apart from 1010 
the Code, a Magistrate may visit the scene of an alleged offence Bab^n 
in order to test the evidence he has heard on a question of fact 
that has been raised before him. That he has such a power Embebob 
seems to me to be proved by what I believe has been a constant Stepan, j 
practice and also by considerations of what is reasonable. I 
have known this practice followed in civil cases, and see no 
reason to make any distinction in criminal cases. The prac- 
tice is really only to treat immoveable property as an exhibit, 
and for the Court to go to it as it cannot be brought to the 
Court. This seems to me a useful method of proceeding, and 
I have never known of its correctness being called in question. 

The authorities that have been quoted before us , to show that 
such a proceeding is not correct, do not seem to me to support 
the contention of the petitioners in any way. They are Girish 
Chunder GJiose v. Queen-Empress (1), Hari Kishore Mitra v. 

Abdul Bahi Miali (2), and Queen-Empress v. Manikam (3), and 
in all the cases the trying Magistrate visited the scene of the 
occurrence before he had heard anj^' evidence, and apparently 
in the absence of the accused. This seems to me to distinguish 
these cases completely from that now before us, and the obser- 
vations of Petheram, C.J., in the second of the cases (at page 
928) seem to me to go to support rather than to condemn what 
was done here. The Magistrate in that case had begun his 
connection with the case by such an investigation as is proper 
under section 202, and this was disapproved of ; but the Chief 
Justice recognises the fact that it may be desirable for a judi- 
cial oflScer to see the place which is the subject of the investi- 
gation before him, if certain precautions are observed, and he 
confines himself, as I understand the passage in question; to 
seeing what there is to be seen. It is true that the Chief Jus- 
tice limits the right of the judicial officer fo see a place to cases 
where he does so “ in order to enable I dm to understand the 
evidence that is laid before him, ” and it is on this passage that 
the petitioner’s argument is based that he is not to see the place 

(1) (1893) L L. B. 20 Cale. 857. (2) (1894) I. L. B. 21 Calc. 920. 

(3) (1896) I. L. B. 19 Mad. 263. 
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in order to test the evidence. This is not litos I understand the 
passage. If the petitioner’s view is lorn'et, the judicial (iilicor 
is only to see the place in eases where the l aiti^ .s an* agreed on 
the facts, so far as they concern the place, lad cannot convey 
their meaning to the judicial ofiiccr, nhieh 1 cannot think is 
what the Chief Justice intended. A diliicuHy vuidd arise if 
he saw something that was inconsistent vr itli uhat; ono of the 
parties alleged, which would, on the pctitioner’.s theory, lead 
to the necessity of a new trial. 1 understand the Chief Justice 
to mean that the judicial cfiieer may see the place to make up 
his mind on disputed points raised as to tcnietliing to l;e .seen 
there. In addition to these cases, we hare the decision of In 
re Lain (1), where Sir John Edge refused a transfer asked for 
on the ground that the trying Magistrate had visited the scene 
of an alleged offence, apparently mischief, after he had heard 
some evidence for the prosecution, and in the absemee of the 
accused, holding that he had not acted improperly. In the 
present case the Magistrate made his visit after it was settled 
what it was that he was to see, and what the issues were which 
he would decide from his insjjeotion. The accused and com- 
plainant seem both to have been present or represented. It 
is not suggested that he did more in the way of taking evidence 
than look at the pits and the hut. I consider that this was 
a correct proceeding, and that ho was justified in acting on the 
opinions he formed from what he had seen in adjudicating 
between the parties, as otherwise his visit would serve no 
purpose. I am, therefore, of opinion that the Rule should be 
discharged. 

WooDEOFFB J. In my opinion this Rule should be made 
absolute on the first of the grounds mentioned in the petition. 
Though there is no express'statutory provision in that respect, 
the case-law and the practice of the Courts appear to establish 
that a Magistrate may take a view in order to enable him to 
understand the evidence that is laid before him . This, I think 
was not seriously contested, though some reliance was placed 
(1) (1897) I L, R, 10 All. 302, 
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on the terms of my judgment in Nidani Mondal Y. Alahoxa 
Sirkar (1). My language there was not sufficiently guarded, 
and must be taken in connection with the facts showing the 
nature of the local investigation in that case. But though a 
view may be had for the purpose above mentioned, it must be, 
in my opinion, strictly limited to that. There are indeed 
Judges who are averse to taking local views at all on the groundi 
that they may be thus unduly influenced. In some cases, 
however, it may be difficult to appreciate the evidence without 
a complete model showing the property and its surroundings, 
or without local inspection. So far, however, as I am aware, 
there is no authority for holding that a Court may take a view 
for any purpose other than that of understanding the evidence. 
The question then is whether, on the facts of the present case, 
the Magistrate has done more than he is legally. entitled to do. 
The complamant stated, as part of his allegation of possession, 
that there were certain pits on the land in dispute. The accused 
denied it. The issue then was as to the existence or non-exist- 
ence of the pits. There is no question here of the Magistrate 
going to the land to understand what a pit was, or what it was 
like, so as to appreciate what had been said of such pits in the 
evidence. As the learned Deputy Legal Remembrancer has 
told us, what the Magistrate went to do was to see whether the 
pits existed in fact, and to see whether the complainant or the 
accused were speaking the truth on this point. This may 
perhaps be (speaking without the law) from some points of 
view, and under certain conditions, a convenient and practical 
course, and one which might in many cases tend to secure a 
just^decision. But the question is here whether it is permis- 
sible in a judicial system which gives to the Court only power 
to adjudge the existence of facts according as they are deposed 
to on the evidence before it. If it were, there appears to me 
to be in such a case no necessity for evidence at all as regards 
this particular fact. It would be sufficient that the complain- 
ant should allege that there were pits in existence. Then, 
without his oath to that effect, or evidence given on behalf of 

(1) (1905) 9 g. W. N, cesocii. 
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the accused, the Court might go itself and ascertain the truth 

or falsity of the alleged fact. Would it, for instance, be open 
to a Judge, however expert he might bo on the subject, to pro- 
nounce on the strength of his personal observation against the 
truth of an allegation that a room was dark or deprived of air ? 
I think not. Reference has been made to ceiiain cases where 
the observation of the Judge is properly part of his judgment. 
The law allows him to note the demeanour of witne.sses. He 
may also express his opinion on the age and appearance and the 
like of documents and other material exhibits. But this is 
because they are part of the evidence in the case, and thus form 
proper material for his adjudication. This appears to me to 
be a different thing from pronouncing on the existence of a 
disputed fact, the subject of observation out of Court 

The principle contended for by the Crown may be tested 
in another way. Where the Court limits its judgment strictly 
to the materials placed before it by the patties iit Court, then its 
judgment can be tested by the Court of appeal by reference to 
these same materials which are also before the Appellate Court. 
This i.3 not possible whore the lower Court’s judgment is based 
on personal observation out of Court. If the Court’s impar- 
tiality or accuracy of observation were by a party put in ques- 
tion, are we to say that in all such coses the, results of the 
Court’s obsei’vation must be accepted, even though it may be 
at Variance with the sworn testimony of mimerous n,nd 
reliable witnesses ? And if not, what means has the Apijellate 
Court in such a case of deciding the matter ? 

The next point taken on tliis subject is with reference to the 
hut on the land. The complainant alleged that it was used 
for dwelling-purposes. The accused said it was used for keep- 
ing cattle waiting to be slaughtered. The Magistrate says, as 
a matter of personal observation, that the hut was too small 
for the latter purpose. This is his opinion and it may be uTong, 
for he may be in my case and know nothing about the accom- 
modation which is required for cattle about to be slaixghtorod. 
This could only have been established by evidence which 
learned counsel informed us was wanting, Nexily, he did not 
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acquaint the parties with the opinion he had formed. Tt has 
always appeared to me to be a very objectionable practice that 
the Court should wthhold from a party affected an opinion t?. 
formed by it adverse to him. It seems to me to be', only just ■ 

that an opportunity should be given to such party of showing WoonRorrH' 
that such opinion was erroneous. In the present case, learned 
counsel for the accused" states that his client, had he known, 
the Magistrate’s opinion, was prepared to give evidence to 
show that it was ill-founded. It was next contended on behalf 
of the Crown that no objection was taken by the parties to the 
proposal (which emanated from the Magistrate himself) to 
inspect.. I do not see what objection could have been taken. 

It is not for litigapts to assume that the Court is going to do 
that which it is not 6ntitle4 to do. On the contrary, the ac« ■ 
cused may have, and in any case should have, assumed that 
the inspection was going to be held for purposes allowed by 
law only. When they discovered that this was not so, they 
took objection before the lower Appellate Court and made it 
one of the grounds of this Rule. 

It was lastly argued for the Crown that, apart from the 
Magistrate’s own observations, there is sufficient evidence on 
the record to support the conviction. In my opinion such an 
objection must fail, for it is a matter of entire speculation how 
far the Magistrate was influenced by what he saw, as distin- 
guished from what was deposed to. The matter in question 
was an important part of the case. It may be that the Magis- 
trate has allowed a predominant influence to what he himself 
saw. This is only natural. We cannot say what the result 
should have been without a retrial, which I think is necessary. 

[Owing to this difference of opinion, the case was referred 
by the learned Chief Justice, under section 429 of the Criminal 
Procedure Code, to Chatterjee, J.] 

Mr. Monnier (with him Mr. Chippendale), for the petition- 
ers. . Two questions arise for determination : first, ^lieihet a 
Magistrate has, during the trial of an offence, power to inspect 
the hem delkii in order to understand or follow the evidence ; 
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and secondly, whether lie has the power of inspection for the 
purpose of determining the credibility of the witnesses. The 
Code is silent on both points : the only provisions thereof relating 
to local inspection or inquiry being sections 148, 202 and 293, 
which do not apply to this ease. The Code is exhaustive ; 
see section (1), (2) and BanuSinghv. Em.'pcror (1). A criminal 
Code must be construed strictly in exclusion of rules of proce- 
dure not therein contained, though, if the dispute! rule is not 
inconsistent with any particular provision, or the general 
scheme, or the spirit of the Code, it may be admitted. In 
accordance with this view, I concede the power of inspection of 
the hcus in quo for the purpose of understanding the evidence. 
But the power of inspection to determine the credibility of 
evidence is contrary to the general scheme of the Code and to 
the provisions relating to inquiries and trials. In every inquiry 
conducted under the Code, it is contemplated that the adjudi- 
cation shall be on evidence taken in Court, and on such evi- 
dence alone (except under sections 148 and 202) : see sections 
117, 137(1), 146(4) and 488. Even in cases under section 148. it 
has been held that the local enquiry thereby authorized must 
belimitedtoaninspection of the local features of the case and 
to testing the evidence on that point only, and that the section 
does not permit a Magistrate to act on what he saw and inferred 
as to other matters in issue and capable of proof by evidence in 
Court: Lai Behari Saha v. Bejoy Sanlcar SiMar (2), In re 
Baihunt Kumar (3), The determination of the innocence or 
guilt of the accused must be on evidence taken in Court : see 
sections 241, 245, 251-257 ; and the introduction into the case 
of matters personally observed by the Magistrate, on inspection 
or inquiry, in order to test the accuracy of the prosecution or 
defence story, is quite foreign to these provisions. The 
Explavation to section 566 does ■ not confer a power not 
already existing, but merely saves the Magistrate’s com- 
petency to hold a trial. It does not confer on him a power of 
local inspection or inquiry, but precludes him, if he has held . 

(1) (1906) T.L.B. 33 Calc. 1363, 1367. (2) (19&6) 10 C. ,W. N. 181. 183 ' 

(3) (1878) 3 C. L. R. 134. 
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suclx inspection or inquiry, e. g., under sections 159 and 202, 
from becoming thereby incompetent to try ] the case. The 
“ inquiry ” therein referred to must be an inquiry allowed by 
the Code : see section 4 {h). Further, if a Magistrate is legally 
justified in holding a local inspection to test the credibility of 
witnesses, the necessity for holding any trial at all is not ap- 
parent, especially in cases of mischief, where the issues might 
be determined by his going over to the place of occurrence 
and seeing the damage done for himself. The Magistrate 
did not place on record the results of his observations, but 
sprung them on the accused for the first time in his judgment. 
'Again, the matters which he imported in his judgment are 
matters of inference and opinion, and the accuracy of his 
observations cannot be tested by the Appellate Court. The 
decided cases are mostly in my favour: see Oirish Chunder 
Ghose V. Queen-Empress (1), Hari Kishore Mitra v. Abdvi 
Bahi MiaJi (2), Queen-Empress Manikairn (3), Nidani Mondal 
V. Alabom Sirhar (4). The observations in Satri DvMi v. 
Empress (6) and In re Lalji (6) are against me ; but the latter 
confuses the two questions for determination here. Another 
difficulty arises if the Magistrate is empowered to hold a local 
inspection in order to test the evidence as to a prisoner’s guilt 
or innocence. It would be obviously unfair for the Magistrate 
to act on his personal observations without noting them on 
the record, but, if he does so, can the parties cross-examine 
him on his inspection note, and can he thereafter continue the 
trial himself ? A person who is the sole judge of law and fact 
cannot give evidence before himself and continue to act as 
Judge : Empress v. Donnelly (7), Swamirao v. Collector of 
Dhartmr (8), Oirish Chunder Ghose v. Queen-Emp’ess (1), Hari 
Kishore Mitra v. Abdul Bahi Miah (2),_ Queen-Empress x. 
Mahiham (3) and see Queen v. Mookta Singh (9). 

(1) (1893) LL.B. 20 Calc. 867, 865. (6) (1899) 3 0. W. ST. 607. 

(2) (1894) I. L. B. 21 Calc. 920, 928. (6) (1897) L L. B. 19 AJL 302. 

(3) (1896) I. L. B. 19 Mad. 263. (7) (1877) I. t. B. 2 Cala 406. 

(4) (1906) 9 C. W. N. ooxJdi. (8) (1892) L h. E. 17 Bom. 299, 303 

(9) (1870) 13 W B. Or: 60 
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The Deputy Legal Rmmmbraneer {Mr. Orr), for the Crown. 
The Magistrate has the power of inspectioti. ewn for the purpose 
of testing the evidence before him. llio law is now contained 
in the Explanation to section 556 ; see hi re Krishmppa 
Gomden (1) and In re Damraja Nayagar (2). Ho can do 
so provided he does not import into the judgment matters 
outside the record. Here there was ample oral evidence of 
the e-mtence of some of the pits on the disputed land and 
of the erection of the hut by the complainant’s master. Apart 
from the Magistrate’s pereonaJ observations, the conviction 
can, therefore, be sustained on the evidence in the case, 

Chatteejee J. The main question in this case, and that 
on which there has been a difference of opmion, is whether a 
Magistrate can hold a local inspection for the purpose of test- 
ing the credibility of the witnesses examined on either side. 

I shall first examine the provisions of the Criminal Procedure 
Code and see whether there is any provision which authorizes 
such an inspection. Section 148 provides that, incases under 
Chapter XII, the District Magistrate or the Sub-Divisional 
Magistrate may depute a Subordinate Magistrate to make a 
[ooal inquiry, and the report of such Magistrate will be read 
as evidence. This section has no bearing on the present case. 
Section 202 lays down that if the Chief Presidency Magistrate, 
or any other Presidency Magistrate authorized in that behalf 
by the Local Government, or a Magistrate of the first or second 
class, is not satisfied as to the truth of a complaint, he may 
order a local investigation by any officer subordinate to him- 
self, or a police officer or such other person as he thinks fit for 
the purpose of ascertaining the truth or falsehood of the com- 
plaint ; and section 203 provides that the result of the investi- 
gation shall be used for the purpose of seeing whether there is 
sufficient ground for proceeding with the ease. Only specially 
qualified Magistrates are, therefore, given this power of order- 
ing a local investigation, which may include an inspection of 
the locality where a crime has been committed. The r^ult of 

(3) (1000) 2 Weir 7S7. 


(2) (1003) 2 Weir 728. 


VOL. XXXVIL] OAI,OUrrA SERIES. 

the investigation is one factor only for determining whether 
the ease is to go on. The report is not evidence in the case 
tmless it is proved as such. To this limited extent only, there- 
fore, there is authority for a local inspection by a Magistrate 
under the Code. Section 293 provides that jurors or assessors 
in a sessions trial may be asked to view a place of occurrence or 
connected place, provided they are accompanied by an officer 
of the Court and hold no sort of communication with any 
party : they are to be conducted back to the Court, and they 
must not talk with anybody. Section 294 provides that it a 
juror or assessor is personally acquainted with any relevant 
fact, he must be examined and cross-examined as a witness. 
There is no provision, however, for the Sessions Judge himself 
joining in the inspection. In this state of the statutory pro- 
visions of law, it was held in the case of Qirish Chunder Ghose 
V. Queen-Empress (1) that when the Magistrate saw the locality 
and also apart, of the occurrence and referred in his judgment 
to matters which came under his personal observation, and 
which, if relevant, should have been deposed to on oath, the 
Magistrate was disqualified from trying the case. The learned 
Judges said “ the Magistrate cannot himseK be a witness in a 
case in which he is the sole judge of law and fact ...... The 

accused are entitled to have nothing stated against them in the 
judgment which was not stated on oath in their presence and 
which they had no opportunity of testing by cross-examination 
and of rebutting.” Then in the case of Hari Kishore Mitra v. 
Ahdul Balci Miah (2) it v/as laid down that the Magistrate can 
see the locality for the purpose of understanding the evidence, 
but if he gets any information by personal observation he is 
disqualified from trying the case. In the case of Queen-Empress 
V. ManiJcam (3), the Madras High Court held that by seeing the 
locus in quo the Magistrate made himself a witness in the case, 
and as he is the sole judge of law and fact, he should not try 
the case. The learned Judges say — “ Although the law makes 
no provision for a local inspection by a Magistrate of the hem 

(1) (1893) I. L. R. 20 Calc. 857. (2) (1894) I. L. B. 21 Cak. 920. 

(3) (1890) I. L. R. 19 Mad. 263. 
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in qm in a case being tried by himself, we do not go the length 
of saying that ender no circumstances may local inspection be 
made. Bub we are satisfied that such inspection should only 
be made for the purpose of enabling the Magistrate to under- 
stand the better the evidence which is laid before him, and it 
must be strictly confined to that.” In this state of the case- 
law the new Criminal Procedure Code was passed in 1898, and 
the Explanation to section 556 was amended by adding that 
a Magistrate shall not be disqualified from trying a case “ by 
reason only that he has viewed the place in which an occur- 
rence is alleged to have been committed, or .'>ny other place in 
which any other transaction material to the case is alleged to 
have occurred, and made an inquiry in the case.” This amend- 
ment, therefore, overruled those cases which bad held that 
merely by viewing the locus in quo the Magistrate made himself 
a witness in the case and could not try it. It did not directly 
authorise a Magistrate to make a local inspection, but it saved 
his jurisdiction to try a case, notwithstanding that he may 
have made a local inspection or investigation. It did not, 
however, go the length of doing away with the restrictions 
under which such investigations should be made as laid down 
in the case of Hari Kishore Mitra v. Ahdul Bahi MiaJi (1). It 
was, therefore, held in the case of Satri Dulali v. Empress (2) 
that the Magistrate can inspect the locus in quo to understand 
the features of the locality, but if he imports into the case any- 
thing else, he becomes a witness and cannot try the ease. In 
the case of Nidani Mondal v. Aldboxa Sirkar (3) , Mr. Justice 
Woodroffe said that “ there was ho authority in the Criminal 
Procedure Code for making any such local investigation as has 
taken place in this case. In my opinion, local investigation, 
except where expressly provided by law, is not advisable.” 
In this case the result of the local investigation, which was 
contrary to the evidence adduced by the accused, was not 
placed on the record. In the case of Lai Behari Saha v. Bejoy 
Sanhar SiMar (4), where the Magistrate discarded the evidence 

(1) (1894) I. L. B. 21 Calc, 920. (S) (1906) 9 C. W. N. ccxxii. 

(2) (1899) 3 a W, N. 607 (4) (1905) 10 C. W. N. 181, 
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on the record as unreliable and decided the case upoii what he 
saw, heard and inferred at. a local inquiry, the order was set 
aside on the ground that the Magistrate had erred materially in 
the exercise of his jurisdiction. The learned Judges say ^‘he 
did not, however, use the local inquiry for the purpose of mak- Chatter jee 
ing himself familiar with the local facts in order that he might 
test the evidence adduced by both sides at the trial.” Although 
this was a case under Chapter XII, the local investigation was 
made by the trying Magistrate himself, Mr. Justice Woodroffe 
in his Judgment in the present case does not refer to the above 
case, but says that what he said in the case of Nidani Mondal 
V, Alahom Sirkar (1), was not sufficiently guarded. The result 
to my mind of an examination of the statute and the case-law 
on the subject is that the Magistrate may inspect the locus in 
quo in cases where he cannot follow or understand the evidence 
without himself seeing the features of the land, and does not, 
merely by so doing, disqualify himself from trying the case. 

But can the Magistrate test the sworn testimony on the 
record by the light of his own observations ? The Allahabad 
High Court seems to be of opinion that he can. Sir John Edge, 

G.J., in the case of In re Lalji (2) said It appears to me that 
it never could have been the intention of the Legislature that 
in a criminal case, in which the evidence is conflicting or is 
difficult to understand by a person not acquainted with the 
locality, the Magistrate trying the case should not go and see 
tlie locality for himself. It is highly convenient that he should 

adopt such a course if the evidence is conflicting ” In 

the case of Lai Beliari Saha Y. Bejoy Sanlcar 8iMar {^), Pargiter 
and Woodroffe JJ. are reported to have said : “He (the Magis- 
trate) did not, however, use the local enquiry for the purpose 
of making himself familiar with he local facfs, in order that he 
might test the evidence adduced by both sides at the trial.” 

No doubt this was a case under section 145 of the Criminal 
Procedure Code, in which a local inquiry by some other Magis- 
trate is permitted by section 148 ; but it was, nevertheless, a 

(1) (1905) 9 C. W. N. ccxxii. (2) (1897) I. L. B. 19 All. 302. 

(3) (1905) 10 0. W. ISL 
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local enquiry by 'a -trying' Magistrate, whicli is not expressly 

provided for by the Act. 

If the Magistrate has seen a certain state of things, and if 
witnesses examined before him testify to the coiitroiy, it is 
natural that he should believe the testimony of his own senses 
and disbelieve the sworn testimony. It seems to be a j^syclio*- 
logical impossibility that he should do otherwise. If a Magis- 
trate is required to see a place and its environments for tlio 
purpose merely of understanding what the witnesses are s];eak- 
ing about, and to ignore what he has seen wlieii weighing ilie 
credibility of the witnesses who confirm or contradict his own 
senses, it would be asking him to do what no man in the ordi- 
nary course of human experience can be expected to do. As 
soon, therefore, as we admit that a local inspection is permis- 
sible, we must admit also that the Magistrate can use the 
testimony of his own senses for testing the veracity of the 
witnesses deposing before him as regards the features of the 
locality. There is no doubt that he may be wrong in his 
observation , and may, therefore, apply a wrong test which there 
is no means of controlling or checking, but that is a contingcmcy 
which is rendered possible by the Code as amended, but which 
may perhaps be guarded against by requiring him in every case 
in which he makes a local inspection to place at once on the 
record a report of what he sees, leaving it open to the parties 
to qualify or contradict the same by an application for a 
further inspection. If he does anything more, he will be doing 
what is neither directly nor indirectly authorised by the law. 

It is one of the most cherished and salutary principles of 
. English criminal jurisprudence that no man shall be convicted 
except upon evidence which he has had an opportunity of 
testing by cross-examination and contradicting by rebutting 
•'evidence. If the Magistrate, therefore, imports into the case 
any facts which he has himself observed, he would be introduc- 
ing into the case evidence which has not been subjected to 
these tests, and in regard to which he may have been misled by 
his senses or biassed in favour of either party. It is on this 
account that many Judges refuse to make a local iiispectiom 
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When the law, however, allows a view of the locality, and it 1910 
is in some cases not only convenient, but necessary, for the ends Babbon 
of justice, every possible precaution should be taken that such 
a view should be nothing but a view of the local features, and Empeeob. 
an immediate report of what is seen should be placed on the Ohattbrjbe 
record, and laid open to the scrutiny of the parties. 

In this case the learned Magistrate has done much more 
than viewing the place for the purpose of following or under- 
Btanding the evidence and testing it. He says : I myself saw 
that this place could have only been used for throwing of refuse 
and not for tethering cattle : the hut is also too small for the 
purpose of keeping cattle.” These are matters of opinion and 
inference based upon circumstances not on the record. The 
accused, if aware of the way in which the Magistrate was going 
to use his inspection, could have adduced evidence or shown 
by a further inspection that the Magistrate was wrong. To 
spring such opinions or inferences upon the accused at the time 
of pronouncing judgment is an error of procedure that may 
have materially prejudiced the accused, and they are quite 
justified in complaining that they have not had a proper trial. 

In the result, therefore, I agree with Mr. Justice Woodrofie 
in making the Rule absolute. 1 think there should be a retrial 
before another Magistrate with liberty to examine the Magis- 
trate, who made the local inspection, as a witness. 

Rule ahaolute. 
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Before Mr. Jiisiice IHeklier^^ 

, DeROZAPJO ' 

V. 

GULAB OHAND ANUNDJEE.* 

Malicious Prosecution — Cause of Aciion — Oornplaml Imd but no Process Issued. 

Where in a suit for malicious prosecution, ifcw'as averred tlail u cumpla'ud. 
had been laid by the defendant before a Magistrate who ilierenpon sent Iho 
case to the police for enquiry and report, but tliere was no avenneut tluii iho 
Magistrate had ever issued process : — 

Held, that the plaint disclosed no cause of action. 

Yates V. The Qiceen (1), followed. 

Clarke v. Postan (2) and Ahmedhhai v. Frainfi Eclidji (3) not followed. 

Thorpe v. Priesinall (4), referred to. 

Original Suit. 

This was a suit for maiieious yirosecutiou. The plaintil?, 
Charlotte DeRozario, who was a hoarding-houso keeper, was the 
tenant of oneMooljee Virjee atNo. 70, Eliiot Road in Calcutta. 
The defendant was a nephew and partner of Mooljee Virjee. 

It appears that certain disputes arose between the parties 
in respect of the tenancy, which culminated in the institution 
of a suit, which, how'ever, was subsequently compromised. 

The plaintiff’s case was that on the 16th June 1909 the 
defendant falsely and maliciously and without any reasonable 
and probable cause laid a complaint against her, under section 
"380 of the Indian Penal Code, before the Chief Presidency Mag- 
istrate of Calcutta, and also asked for a search warrant against 
her ; that the Magistrate sent the case to the police for enquiry 
and report ; that the defendant thereafter informed the Police 
Inspector that he did not desire the enquiry to be proceeded 
with nor the premises of the plaintiff searched ; that the 
defendant failed to appear when the case was called on before 

*Origmal Civil Suit No. 97 of 1909. 

(1) (1886) L. R. 14 Q. B. D. 648. (3) (1903) I. L. E. 28 Botu. 226. 
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the Magistrate, who thereupon dismissed the complaint ; that 
the defendant caused a fresh complaint under section 380 of the 
Indian Penal Code to be lodged against her, which complaint 
was also dismissed ; and that the plaintiff had thereby suffered 
damage which she estimated at Rs. 6,000. 

The pleas taken in defence were, first, that no cause of 
action had been disclosed in the plaint ; secondly, that the first 
complaint had been made bond fide, but that on further enquiry 
the defendant had abandoned the complaint before the issue 
of process ; and, thirdly, that the second complaint had not been 
laid at the instance of the defendant. The damages were also 
denied. 

It was admitted by both parties that the Magistrate had 
never issued process. The only step taken, after the complaint 
Itad been laid, was that the matter was sent to the Police for 
enquiry and report. 

Mr, N. Chatter jee (with him Mr, A, K. Chose), for the plain- 
tiff. The cause of action was complete. It wa<s not necessary, 
in order to maintain an action for malicious prosecution, to 
show that the charge was acted upon by the Magistrate, or that 
process had issued. The prosecution commenced when the 
complaint was made : Olarhe v. Postan (1), Imferalrix v. LaksJi- 
nia 7 i Sahharani, Vaman Hari and Balaji Krislma (2), Ahmedbhai 
V. Framji Edulji (3) ; Addison on Torts, 8th Edition, page 249. 

Mr, A. N. Chmidhuri (with him Mr. Sircar), for the 
defendant. The plaint did not disclose a cemse of action. To 
found an action for malicious prosecution, it was not enough 
that a complaint should have been laid before a Magistrate. 
It was essential that the defendant should have set the Magis- 
trate in motion and that process should have issued. Until the 
issue of a summons or warrant the prosecution could not be 
said to have commenced: Gregory Derby Tates r. The' 
Queen (5) ; Clerk and Lindsell on Torts, 3rd Edition, page 608, ■ 

■ (1) (1834) G C. & P, 423. ' (3) (19,03) I. L. B. 28 Bom. 226. 

(2) (1877) I. L. B. 2 Bom. 481. 487. (4) (1830) 8 C. & F. 749. 

(5) (1885) L. B. 14 Q. B. D.648, 661, 


359 


1910 

BeBozabio' 

V. 

Gtji.AB 

Ghand 

Anbndjbe. 





INDlAN 'liAW EEPORTS. [VOL, XXXVil 



DliiHoZAElO 


Gulab 

Chand 

Anundjjee, 


Fletcher J. 


The averment of issue of process is required under form No. 31, 
Appendix A, First Schedule, Code of Civil Procedure. 

Fletcher J. This is a suit for malicious ju'osccuiion. 

The plaintiff alleges in the plaint that on the 16th June 1909 
the defendant falsely, maliciously, and without any reasonahlc 
and proper cause, laid a complaint under section 380 of the 
Indian Penal Code against the plaintiff before the Chief Presi- 
dency Magistrate, and also asked for a search warrant against 
her. 

The 7th paragraph of the plaint alleges that the Magistrate 
sent the case to the Police for enquiry and report, but the de- 
fendant thereafter wrote to the Police Inspector stating that 
he did not want to proceed with the case or the house of the 
plaintiff to be searched. Paragraph 10 of the plaint alleges that 
a fresh complaint was made against the plaintiff through one 
Bissonath Dubay, but the said complaint was also dismissed. 

The point argued is whether, on these allegations, a suit for 
malicious prosecution can lie. Mr. Chatterjee admits that the 
evidence is not enough to carry the case higher, but says that 
the plaintiff can on these allegations maintain the suit for dam- 
ages for malicious prosecution. 

The case on which Mr. Chatterjee relies is the decision of 
Chandavarkar and Jacob JJ. ^ Ahmedbliai Y . Framji Ednlji (1), 
and there is no doubt that in that case the learned Judge did 
say that a prosecution commences when a complaint is made, 
and it is enough if the charge is made to the Magistrate. This 
statement is made on the authority of a statement taken 
from Addison on Torts, 8th edition, page 249. The case 
referred to in Addison is Clarice v. Postan (2), which has been 
considered by Lord Justice Cotton in the ease of Yates v. The 
Queen (3). 

The case of Clarke v. Postan (2) was a mere dictum of the 
Judge at Nisi Prius, and the case of Yates v. The Queen {Z) is 
a considered judgment of the Court of Appeal. 

(1) (1903) I. L. R. 28 Bom. 226. (2) (1834) 6 C. & P. 423. 

(3) (1886) L. E. 14 Q. B. D. 648, 661. 
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My opiaion m that the decision of Lord Esher and Lord 
Justice Cotton in Yates v. The Queen (1) is to be preferred on 
this point to the ruling in Clarke v. Postan (2). 

Looking to the provisions of the Criminal Procedure Code, 
it is obvious that process never issued at all. Section 200 is 
the first section in Chapter 16. Section 200 says what should 
be done on a complaint. In section 202 the marginal note 
is postponement of issue of process, and states what is to be 
done in a case when the Magistrate, instead of issuing process, 
sent the matter to the Police to enquire and report. Then 
comes Chapter XVII, and the first section of which has the 
marginal note ‘‘ Issue of Process, ” and the Chapter is headed 
The commencement of Proceedings.’’ 

In this case the Magistrate never issiied process. The 
plaintiff was not pio^ecuted. The only step taken was that 
the matter was sent to the Police for enquiry and report. 

I think that the case of Ahmedhhai v. Frarnjee Edulji (3), 

which relies on the statement in Addison on Torts, that the 
prosecution commences from the date of complaint, is suffi- 
ciently explained by the case of Thorne v. Priesinall (4). This 
case sho-ws that once summons is issued the commencement 
of prosecution relates back to the laying of the information or 
making of the complaint. It is to be noticed that the learned 
Judges in the Bombay High Court did not refer to the case 
of Y Cites V. The Queen (1), nor was such case cited to them 
in the course of the argument. 

In these circumstances, I prefer to follow the decision of 
Yates V. The Queen (1) rather than the decision of Ahmedhhai 
V. Framjie Edulji (3). I hold, therefore, that the plaint dis- 
closes no cause of action, and the suit must therefore be 
dismissed with costs on scale No. 2. 

Suit dismissed. 

Attorney for the plaintiff : if. N, Ganguly 

Attor^pys for the defendant : Manuel Agarwalla, 

J. c 
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(1) (1885) L. R. 14 Q. B. D. 648, 661. 

(2) (1834) 6 0. & P, 423. 


(3) (1903) J. L. R. 28 Bom. 226. 

(4) [1897] 1 Q. B. 159. 
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APPEAL FROiVI ORIGINAL CIVIL. 

Bpjore 8ir Lawrence E. Jenldns^ K.CKLE,^ Chief Justice^ and 
Mr, Justice Woodroffe* 

PURA SUNDARI DASI 
BIJRAJ NOPA¥L^ ' 

Vendor and Purchaser — Executor^ conveyance hy, as hemficial owmr-^ •Construc- 
tion — Inconsistency between recitals and operative pari — All-estate clause, 

effect of— Partition — Permanent Improvements — Enquiry. 

A Hinda, governed by the Bengal school of Hinda Law, died in 1SB6 leaving 
a will, whereby he devised certain immoveable property to hig daughter A, 
subject to certain charges by way of maintenance. Probate was granted to 
the executors B and others in 1887. A died in 1891 intestate, leaving her 
surviving five sons, B and four others, a married daughter, and two unmarried 
daughters, the plainti^ and another. In iOOD a conveyance of the property 
was executed by B and his surviving brothers in favour of the defondante. Phis 
deed proceeded on the assumption that B and his brothers were absolutely and 
beneficially entitled to the property ; they, however, purported to convey “all 
the estate, right, title, interest, claim and demand whatsoever of the vendors 
unto and upon the said property.'’ On a suit Institatod by tiie plaintiff for the 
declaration of her title to a moiety in the property and for p.artition : — 

Held, that inasmuch as on A’s death the property devolved as her stridhan 
property on her unmarried daughters, and as B did not purport to sell and 
convey as executor, the plaintiff was entitled to a moiety in the property as 
against the defendants, and that a decree for partition should be passed. 

Inasmuch as by a decree, dated the 10th December 1908, the defondants 
became absolutely entitled to the moiety which had devolved on piaintifit’s 
unmarried sister, and as the defendants had expended moneys in improving 
the property : — 

Eeldi that there must be an account of the money expended by the defen- 
dants in permanent improvements since the 10th December 1903, and an en- 
quiry as to the extent to wliich the present value of the property had been 
increased by the expenditure. 

Appeal by the plaintiff, Para Sandari Dassi, from the 
Judgment of Stephen J. 

Premchand Bysack, a Hindu governed by the Bengal school 
of Hindu Law, died in the year 1886, leaving a will whereby 

^Appeal from Original Civil, No. 17 of 1909, in Suit No. 404 of 1907, 
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he appointed as his executors his son-in-law, Shambhunath i9io 
Bysack, and the latter’s two sons, Hemendranath Bysack and :Sba 
R atanlal Bysaok. The testator devised No. 8 Sobharam By- 
sack’s Street in Calcutta to his daughter Sreemati Katyani bijb\t 

Ifesi and her heirs absolutely, subject to two charges of twenty Nopani. 

rupees a month each for maintenance in favour of his daughters- 
in-law, Sreemati Barada Sundari Dasi and Sreemati Sona- 
moni Dasi. Probate of the will was granted on the 12th July 
1887 to the three executors appointed by the will. 

Sreemati Katyani Dasi died intestate on the 8th April 
1891, leaving her surviving her husband, Shambhunath Bysack, 
five sons including Hemendranath Bysack, and three daughters, 

Maya Sundari Dasi who was then married, and Kanak Manjari 
Dasi and Pura Sundari Dasi who were then unmarried and 
minors. 

On the 12th December 1900 a conveyance of the property, 

No. 8 Sobharam Bysack’s Street, was executed by Hemendra 
Nath Bysack and his two surviving brothers in favour of the 
defendants Bijraj and Dowlatram. The deed proceeded on 
the assuiiiption that Hemendranath and his brothers, who are 
therein described as “vendors,” were absolutely and beneficially 
entitled to the property. The deed after reciting, inter alia^ 
the death and the will of the testator, the death of Katyani 
Dasi, the death of her husband and of several of her sons, con- 
tinued — “ And whereas the said Hemendranath Bysaok, the 
sole surviving executor of the said will, has since paid all the 

debts, liabilities and legacies mentioned in the said will 

and whereas the vendors have taken upon themselves the 

responsibility of satisfying the claim (if any) of their 

sisters the said Sreemati Maya Sundari Dasi and Kanak 
Manjari Dasi, who are both married, and of the infant Pura 
Sundari Dasi who is still unmarried (and the latter two of whom 
are precluded from succession being born after the death of the 

testator) ” The consideration-money , the sum of Rs. 

35,000, was expressed to be paid to the “ vendors.” The cove- 
nants for title were such as were appropriate to a conveyance 
by absolute owners, and the vendors further undertook “ to keep 

47 
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the purchasers, their heirs, represertatives and assigns harmless 
and indemnified against all actions, suits, proceedings, costs, 

damages, claims and demands or losses, and specially of 

the three sisters Maya Sundari Dasi, Kanak Manjari Dasi, ond 
Pura Sundari Dasi and their heirs respectively.” By an ‘all- 
estate clause’ the vendors purported to convoy to the purchasers 
“ all the estate, right, title, interest, claim and doiiiand whatso- 
ever of the vendors unto and upon ” the property. 

Of the two ladies, Barada Sundari Dasi and Sonamoni Dasi, 
in favour of each of whom there was a charge on the property 
by way of maintenance, the former joined in the conveyance, 
and the “vendors^’ undertook to satisfy the claim of the latter. 

In the month of February 1901, Kanak Manjari Dasi filed a 
suit, being suit No. 88 of 1901, against Hemendranath Bysack,: 
his surviving brothers, Sonamoni Dasi, Barada Sundari Dasi, 
the plaintiff, Pura Sundari Dasi, who was then a minor, the 
purchasers, Bijraj and Dowlatram, and others for the construc- 
tion of Premchand Bysack’s will, for the declaration of her 
right in respect of the property No. 8 Sobharam Bysack’s Street, 
and consequential relief. This suit was compromised between 
Kanak Manjari Dasi and the purchasers, the former receiving 
the sum of Rs. 4,000 in full satisfaction of her claim, and a decree 
was made accordingly without prejudice to the rights of Pura 
Sundari Dasi who was then a minor. 

The plaintiff attained her majority on the 13th November 
1906. The plaintiff claimed that, under the provisions of the 
will of Premchand Bysack, Katyani Dasi became absolutely 
entitled to the property No. 8 Sobharam Bysack’s Street as 
her stridhan, subject to the two cha^rges mentioned above, and 
that on the death of the latter the property devolved on Kanak 
Manjari Dasi and herself as the maiden daughters, and as such 
the heiresses of Katyani Dasi under the Bengal school of Hindu 
Law to the exclusion of the sons and the married daughter. 
The plaintiff demanded possession from the defendants of an 
equal undivided half share in the property, but her title was 
denied. Thereupon, she instituted this suit for a declaration 
pf her title, for partition and for consequential relief. 


?0L. KKKVll] ' 
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■ It .was pleaded in. defence that the sale and conYevance of 
the property on the 12tli December 1900 was necessary for the 
liquidation of various debts,- costs and charges for which the 
estate of Premchand. Bysack was then liable, and that the 
puroliase-moiiey had been applied in due course of administra- 
tion of the estate. It was contended that although Heniendra- 
nath Bysaok was not expressly described in the conveyance as 
executor of the will of Premchand Bysack, the rights of the 
defendants as purchasers were not affected thereby, and that 
they acquired a good title to the property. It was alleged that 
the purchasers believing in good faith that they had acquired 
a good title, had the old dilapidated buildings standing on 
the premises pulled down, and a new three-storied building 
erected on the site at a cost of about Rs. 60,000. The defend- 
ants submitted that in any event they wore entitled to com- 
pcmsation for this improvement. 

Stephen J. being of opinion that Hemendranath Bysack 
must be taken to have acted as executor, and that the terms of 
the conveyance passed his interest as such, held that the plain- 
tiff was not entitled to relief against the purchasers and dis- 
missed the suit. After setting out the facts, his Lordship 
continued :~— 
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Tbe defendants do not allege that the conveyance can have had any effect 
unless it passed the estate held by the executor, and the question I have to 
decide is therefore whether it had this effect. Before dealing with this question 
generally, I will, however, notice the jDoint made by the plaintiff that the will 
contained an implied restriction on sale of the house in question, as if it did, 
leave of the Court was necessary to give title, and this has not been obtained. 
There is not much in support of this contention to be found in the actual temis 
of the will Provision is made for the payment of -funeral and sradh ©xpeiiseB 
out of the proceeds of the sale of Government Promissory Notes and for the 
payment of the costs of probate, arrears of wages, certain bills and other debts, 
if any, out of the rents and profits of the house in question which, as I have said,’ 
is also made liable to the charges in favour of the testator’s daughters -in-law. 
It is not, however, easy to see how this can amount to a restriction, and the 
plaintiff bases his argument chiefly on the fact that a specific legacy is in itself 
an implied restriction, since by irection 108 of the Probate and Administration 
Act, 1881, the thing specified is to be ‘‘ delivered to the legatee without any 
abatement.” This enactment, however, only regulates the rights of the legatees 
among themselves, and the governing words of the section “ where the assets 
are sufficient for the payment of debts” prevent the concluding words which I 
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have quoted from actmg ais a restriction. The decirlon In Shri IkhariUilji 
v.Bai Bajhai (]) is relied on by the plamtiff, but has no I'earing on the present 
case, as thero were in Premchand’s Will no restricted |io\vcr of sale nor any 
particular indication tliat the property to bo refained as thero verc in th('. 
case referred to. A stronger point made by tlio plaintitT is tluit as set out in 
paragraph 5 of the plaint. Hemendra applied to this (.'ourt for lea\'c to sell 
this property, and or tho 4th September 1000 an order was made directing an 
enquiry as to whether there was any necessity for the sale, and whether the sale 
would be for tho benefit of the infant daughters of tlic deceased Kaiy.ani, 
namely, Kanak Manjari and the plaintiff. Accounts were filed and tho refer- 
ence seems to have been kept on foot till the ensuing Apiil, but noliiing was 
ever done in it, as Hemendra informed his attoriK'y tliat. he was going to sell 
the property without leave before the matter could be proceeded with, '.rhis 
incident throws light on the view of tho situation taken by tlic \ciidors and 
purchasers at the time of the conveyance, but 1 cannot take it , in s]tiie of tbo 
inferences that may he drawm from the order of tin's Court, as a guide to tho 
construction of the will, 

I hold, therefore, that there is no implied restriction on alienation in the 
will, and the question then becomc.S', must Hcir.eudra 1 e taken to lia\c aeled 
in the sale to Bijraj and Dowlatrani as executor, and did the purchasers take 
anything by this conveyance ? 

There are certain matters of fact in relation to this question which must 
be considered before the legal question can be determined. 

In the first place it appears that at the time of the conveyaneG Hemendra 
had not paid off a mortgage that he and his co-exceutors had entered into to 
cover tho cost of probate. The cost had been iiicrcased by an unsuccessful 
opposition to the grant of iDrobate, and to meet them the executors mortgaged 
the premises in suit for Bs. 3,950 to Dwarkanath Duti, their attorney, Katyani 
joining in the mortgage deed. 

Dwarkanath’s representatives brought a gbit on the mortgage which was 
settled by a reconveyance by Hemendra as tho survi\ ing executor dated the 
12tli December 1900, the date of tho conveyance to the purchasers, in consi- 
deration of the payment of Bs. 5,529. As far as Hemendra is concerned the 
reconveyance must be taken to be a consecj^uence of tho conveyance, as it ivS 
plain that the purchase-money payable under the conveyance was used to pay 
off the mortgage, and the matter is made more certain by the fact that prac- 
tically ail the notes ^ which formed the consideration for the payment of the 
mortgage were received as consideration for the conveyance. In the recon- 
veyance Hemendra is expressly treated as executor, and as the le-conveyance 
is necessarily subsequent to the other transaction, it is difficult to see how it can 
be said that Hemendra was not then an executor. 

On the other hand other claims on the testator’s estate iverc dealt with 
at the time of the conveyance in a way that tends to show^ that Hemendra w^as 
not an executor. So by the deed itself provision is made for a retention of ten 
thousand rupees by the purchasers to provide twenty ru]ices u mviiih to meet 
^oiiamoni’s charge, for which a suit was then pending, and payment of a lump 

(1) (1898) L L, B. 23 Bom. 342. 
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Slim to Bara da vr(xs provided for on her becoining party to the deed. These 
matters, however, were a part of the disposition created by the deed and add 
nothing to the assertion by tho vendors of their absolute title to the property. 

Under the circumstances, I have to consider wh other there is anything in 
this case to prev ent the application of the general rule summarised in Norton 
on Deeds (1906 Edn.)? page 271, “A conveyance * * ^ 

of all the estate, right, title or interest of the grantor in in’operty to a 
purchaser for v^alne passes ev^ery interest of the grantor, althongh not vested 
in him in the character in which he is made a party to the conveyance. ” 
The case of D^'ew v. The Earl of Norbury (1) is authority for the pro- 
position that “when a person having several estates and interest in a denomi- 
nation of land joins in conveying all his estate or interest in the lands to a 
purchaser, every estate or interest vested in him will pass by that conveyance, 
although not v^ested in him, in the character in which he hecame a party 
to the conveyance. ” The case of Taylor v. London and County Banking Com- 
pany (2) goes to show that d fortiori the same rule must be applied where the 
vendor had only one estate or interest in the property in question, and made 
out that he was entitled to a larger interest than he was entitled to in the con- 
veyance to the purchaser. In Hooper v. Harrison (?) the application of the 
rule to persons holding in autre droit is considered, and the opinion of the 
Court was expressed that an exception to the general rule occurred in the case 
of persons holding estates per autre droit, and that an assignment by a person 
of ail his goods and chattels would not pass those he held as executor unless 
he had none of his own, a limitation on the excejjtion to the general rule that 
seems applicable to the pres ent case, if we substitute for all his goods and 
chattels his right, title and interest in the premises affected. The facts 
before the Court w^ere the converse of those in the present ease, the con- 
veyance being by executors and the question being whether this included the 
estate which one of them held for his own purposes and in his own right ; but 
this does not seem to affect the application of the principle on which the 
opinion of the Court was expressed. 

It has been argued before me that the general rule is not applicable to the 
present case because the vendor purports to act as absolute heir and the con- 
veyance contains recitals vv^hich constitute a denial of his character as executor. 
In the cases I have mentioned, however, I find nothing to support this conten- 
tion. The vendors made out a title as did the vendors in the present case, but 
that did not prevent their being considered to have exercised rights which were 
not disclosed. In this case it is true that the title they acted on is inconsistent 
with that under which it is sought to enforce their action, and which is in fact 
denied ; but the question cannot bo decided on their representations made in 
the recitals, but on the rights which they must in fact be held to have exercised. 
If the evidence showed that the purchasers were in any way cognizant of the 
existence of the mortgage, which I have taken as evidence of the continuance 
of the executorship, I might be able to treat the conveyance as a collusive act. 
But the only evidence of this is the close connection between the conveyance 
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(1) (1846) 3 3. & L. 267. (2) [1901] 2 Oh. 231. 

(3) (1856) 2 K. & J. 86, 112. 
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and the mortgage, and though this is suspicious,! cannot take it as conclusive, 
it may be argued that in the present case the vendor docs not make out a good 
title because the facts recited disclose the absolute rights of the plaintiff to 
what she claims. The covenant to protect tlie purchasers against the claim 
of the plaintifi also goes to show that the purchasers wore aw'are of a defect in 
the title put forw^ard. But the fact that the purchasers weve content with a 
defective title does not of itself affect the question of tlie capacity in whicli the 
vendors acted. 

The plaintiff finally argues that the vendors in the conveyance of December 
1900 had such an interest in the demised premises as to bring the case within 
the general exception expressed in Hooper v. Harriso7i{l) ^ for the plaintiff and lier 
family being governed by the Bengal school of Law ; the plaintiff, if she took at 
all, would take only as a limited owner and on her decease without disposition 
of the property, the vendors would take by inheritance from their mother. 
They had thus a contingent interest in the property which tliey could assign 
in equity. The question as to the devolution of the property in question was 
not fully argued before me, as the plaintiff only raised the point in reply. But 
from a passage in Banerji’sLaw of Marriage and Stridiian, at page 292, it cer- 
tainly seems that the property in the plaintiff’s hand would not be stridhajit 
though how far she would take a limited estate is not clear. But, liowover that 
may be, I find nothing in the opinion expressed in Hooper v. Harrison (1), 
where the interest that was not that of an executor was vested to suggest that 
the vendors held any other estate than one in autre droiL 

If this interest of the vendors cannot be used as the plaintiff asks to use 
it, its remote and contingent character serves in some degree to emphasise the 
difference between the present case and such cases as the £’an/i; of Bombay v. 
Suleman Somji (2) and the cases, there cited, of In re QueaMs M state (3) and 
Graham V. Drummond (4), whatever its application to the present case may be. 
For in these cases the question was one of the effect of a conveyance from one 
who was in fact a legatee as well as an executory whereas her© none of the 
vendors were legatees, though it may be argued that they purported to act as 
such. The result is that I must hold that at the time of the couvoyanco 
Heniendra was an executor, and that the terms of the conveyaneo passed his 
interest as such, and that the plaintiff is not entitled to relief against the 
purchasers. 

Judgment for the defendant with costs.” 


* From this judgment the plaintiff appealed. 

Mr. B. GJiahravarii (with him Mr. H. D. Bose), for the ap- 
pellant. The learned Judge proceeded on the presumption that 
where one of the parties purporting to convey had the power 
to convey, the title of the purchasers was perfected by the in- 
sertion of the “ all-estate ” clause. The rule of construction 
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wiiicli has now been codified by the Conveyancing and Law 
of Property Act of 1881, 44 and 45 Viet,, C. 41, section, 63, 
was established by judicial decision: Johnson v. Webster (1), 
where it is laid down that “ prima facie, when a person conveys 
an estate, he means to include in the conveyance every interest 
which he can part with and which he does not except.” The 
deed itself must be looked to, to gather its purport. Here, the 
purchasers knew of the twofold character of the vendors and 
expressed their willingness to accept only their beneficial interest 
in the property. It was most significant that an indemnity 
should have been given. How then could any equitable pre- 
sumption arise in the present case ? The interest qua executor 
was excepted, and the purchasers took an indemnity in case of 
ouster: Carter v. Garter (2). Rooper v. Harrison (3) is an 
authority in my favour. The passage in Norton on Deeds, 
page 271, relied on by the learned Judge, read with the passage 
at page 273, ^clearly shows that the rule applies only in the case 
of a deed wherein no exception is made. The deed must be 
construed as a whole : the operative part may be controlled by 
the recitals : Ex parte Daives, In re Afoon (4), Francis v. Minton 
(5), Norton on Deeds, pages 276, 278, To construe the deed 
as giving a good title to the purchasers would be in denial of 
the fiduciary position of the vendors. The learned Judge relied 
on Taylor v- London and County Banking Company (6). 

[Jenkii^s O.J. I do not think these authorities very profit- 
able. The question is purely one of construction of the deed : 
Dart on Vendors and Purchasers, 7th edition, VoL I, page 565, 
Transfer of Property Act, section 8.] 

Mr. B. G. MiUer (with him Mr. Sircar), for the respondents. 
Where an intention is expressed in the operative part of a 
conveyance that the purchaser will become absolute owner, 
the purchaser will be considered to have acquired that interest, 
if the conveying party had power to pass that interest, inde- 
pendently of the character of the conveying party. The 
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(1) (1854.) 4 De. G. & M. 0. 474, 488. (4) (1886) L. B. 17 Q. B. D. 275. 

(2) (1857) 3 K. & J. 617. (5) (1867) L. B. 2 C. R 543. 

(3) (1855) 2 K. & J. 86, (6) [1901} 2 Ch. 231, 
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1910 existence of recitals in a deed of a contrary tendency will not 

PuBA control the effect of the dispositive clause. [ Jenkhsts C.J. 

You do not suggest that the deed is to be construed without 
Bijr 4 j lc)oking at the recitals ?] The recitals may be considered, but 

Nopani, they must not be taken to override the operative part of the 

deed, if there is no ambiguity there. Hemendranath must be 
presumed to have acted as executor : In re Venn and Ftmels 
Contract (1). The failure to describe himself as such did not 
affect the sale : Preonath Karar v. Sufja Coomur Goswami {2). 
Roofer v. Harrison (3) is an authority entirely in my favour. 
Ex 'parte Daives, In re Moon (4) has no application. 

[Jexkins C.J. That case was decided on the construction 
of that particular deed. In the present case the purchase 
money should have been paid to the executor, if he was acting 
as such : In re Cooper and Alienas Contract for sale to Harlech (5). 
You are attempting to set up a sale which was a breach of 
trust, and to give an extended meaning to a deed involving 
a breach of trust.] 

The purchasers who believed in good faith that they were 
absolutely entitled to the property and expended a large sum 
of money on improvements, are entitled to an account of the 
moneys vspent by them. Moreover, the suit being for partition, 
the purchasers are also entitled as tenants in common : In re 
Jones, Farrington v. Forrester (6), Williams y. Williams (7), 
Diirgozi Row v. Falceer Sahib (8) ; Seton on Decrees, Vol. II, 
page I860 ; Transfer of Property Act, s. 61. 

Mr. Ghakravarti, in reply. Section 51 of the Transfer of 
Property Act had no application. 

[Jenkins O.J. This case does not come .strictly within 
section 51, as there is no question of eviction.] 

On the question of tenancy in common, it was importiant 
to notice that the purchase was effected on the 12th Deceraher, 
1900, in defiance of the rights of both tho maiden daughters ; 


(1) [189i] 2 Ch. 101. 

(2) (1891) I. L. R. 19 Oalo. 20. 

(3) (1855) 2 K. & J. 80. 

(4) (1886) L. R. 17 Q. B. D. 27 i. 


(5) (1870) L. R. 4 Ch. D. 802. 
(0) [189,3] 2 Ch. 401. 

(7) (1899) 81 L. T. R. 162. 

(8) (1900) I. I,. R. 30 Mad. 197, 
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in the month of February 1901 Kanak Manjari brought her 
suit in which a decree was passed on the 10th December 1903 : 
so that for three years the respondents were oh the land as 
trespassers. All the authorities cited were based on the doctrine 
of acquiescence, where tiie co-tenancy \ra3 admitted. 

Mr. Mitter. Acquiescence may be one ground for obtain- 
ing the value of an improvement. The real principle is that 
one cannot be allowed to profit by an improvement without 
paying for it. [Jenkins C.J. You limit your claim to the 
improvements made subsequent to the decree of 1903?] Yes. 

C^lr. adv. vrdt. 

Jenkins C.J. There is no dispute as to the facts in this 
case : the question is, whether the conveyance under which the 
defendants claim, displaced the title the plaintiff would other- 
wise have possessed. 

The plaintiff claims a moiety of the property in suit subject 
to a charge of Rs. 20 a month, and her title is made out as 
follows : — Premchand Bysaok died on the 23rd of June 1886 
leaving a will, whereby he leftliis house. No. 8 Sobharam By- 
sack’s street, to his daughter Sreemati Katyani Dasi absolutely, 
subject to two charges of Rs. 20 each. Probate of this will was 
granted on the 12th of July 1887 to the executors Shambhunath 
Bysack, Hemendranath Bysack, and Ratan Lai Bysack. 
Sreemati Katyani Dasi died on the 8th of April 1891, leaving 
her surviving five sons, including Hemendra Nath Bysack, and 
three daughters, Maya Suhdari Dasi, who was then married, 
and Kanak Manjari Dasi and the plaintiff, who were then un- 
married and minors. 

On the 6th of October 1888 ShambhuNath Bysack, Hem- 
endra Nath Bysack and Ratan Lai Bysack, as the executors 
of Premchand Bysack’s will, mortgaged the property in suit 
to Dwarka Nath Dutt, but on the 12th of December 1900 
a. re-conveyance was executed in favour of Hemendra Nath, 
the sole surviving executor. 

On the same 12th of December a conveyance was executed 
by Hemendra Nath and his surviving brothers in favour of the 
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defendants Bijraj and Dowlatram. The deed proceeded on 
the assumption that Hemendra Nath and Ms brothers were 
absolutely entitled to the property : it is, however, now ad- 
mitted that this was not so, but that on Katyani’s death it 
devolved,as her property, on the unmarried daughters, 
so that the present plaintiff became eirtitled to the moiety she 
now claims in this suit. It is , however, urged by way of defence 
to her claim that Hemendra Nath, as the surviving executor of 
Premehand’s will, was in that capacity enabled to create a 
title that would defeat the plaintiff’s, and in this connection 
special reliance was placed on the general words whereby 
the vendors purported to convey all their estate, right, title, 
interest, claim and demand in the property. Cases were cited 
to us in support of this contention, but the law is clear ; it 
is the true interpretation of the deed that has to be ascer- 
tained. Hemendra Nath is not expressed to be a party to the 
deed as executor ; on the contrary, he was made a party of 
the first part together with his surviving brothers, and they 
were together described as vendors, and the recitals point to 
the theory that he and his brothers were regarded as together 
absolutely and beneficially entitled to the property. Then the 
consideration money is expressed to be paid not to him alone, 
as would have been the case had he been selling as executor, 
but to him and his co-vendors. And, finally, not only are the 
covenants for title such as are appropriate to a conveyance by 
absolute owners, but the vendors undertook to keep the pur- 
chasers and their heirs indemnified against all claims and de- 
mands by Sonamoni as annuitant under the will, or by their 
sisters, of whom the present plaintiff was one. This all goes 
to show that Hemendra Nath and his brothers joined in the 
transfer as beneficial owners. But matters do not rest there, 
for there are indications in the deed which go to negative the 
theory that Hemendra Nath was conveying as executor. Thus 
it is recited that all debts and legacies mentioned in the will had 
been j)aid, and, as I have already said, the consideration money 
is expressed to be paid to the three vendors. If Hemendra 
Nath was selling as executor, his hand alone should have received 
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the piirciiase money, a^nd it was the purchasers’ duty to have 1910 
paid it to him and him alone. And this is more than a techiii- Puka 
cal objection, for the money having been paid, as it was, to the 
three vendors as though it was their own, it is not unreason- 
able to assume that they dealt with it as such, and what has Nopa^x. 

now become of it does not appear. Certainly there is nothing jenkiks 

to suggest the inference that any part of it has reached the 
plaintiff, so that it might be a serious detriment to her to regard 
the transaction as one carried out by Hemendra Nath as exe- 
cutor. 

It comes then to this, that not only is the defendants’ con- 
tention opposed to the natural meaning of the document, but 
it involves a payment of the purchase- money in a mode not 
^'sanctioned by the relationship that this contention assumes. 

It in no way helps the solution of this case to cite decisions in 
which it has been held that by virtue of general words an inter- 
est may pass that is not specifically mentioned in a deed, as 
they merely proceed on the principle that a document should 
be so interpreted as to carry into effect the intention of the 
parties. But from a general consideration of the present con- 
veyance, it is to my miud clear that Hemendra Nath did not 
intend to join, and did not in fact join, in it as an executor. 

It follows from this that the defendants’ title cannot prevail 
against the plaintiff, and that her suit. should not have been 
dismissed. 

Though the suit, as originally framed, was for recovery of 
possession, it was subsequently so amended as to include a 
prayer for partition, and, in the circumstances, there must be 
a decree for partition. There must be an account of rents and 
profits by the defendants and their predecessors in title, and also 
of the money expended by them in permanent improvements 
since the 10th of December 1903, the date of the decree passed 
in suit No. 88 of 1901. There must also be an inquiry as to 
the extent to which the present value of the property has been 
■ increased by the expenditure. Further consideration wiU bo 
reserved, and there will bo liberty to apply. This is very ne- 
cessary in the circumstances of this case, as the result of the 
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account and onquiry may make it nceesaary to obtain further 
directions from the Court. 

Each party will bear his or her owi costs up to the I8th of 
January 1909" From the 18th of Jaiiuary the d(>fendants must 
bear the plaintiff’s costs including the costs of this ap[->eal, 
except the costs of the 17th of Januaiy last. I’he defendants 
are entitled to the costs of the 17th of Januaiy, and those costs 
ivill be sot oft against those directed to be paid liy tl>c defendants 
respondents. 

WooDROFFE J. I agree. 

j Appeal allowed. 

Attorney for the appellant : R. L. Bymh. 

Attorney for the respondents : K. N. Ganguli. 

APPELLATE CIVIL. 


Before Mr, Justice Holmwood and Mr, J ustice Chatterfee, 

CHAIRaUN, MUNICIPAL BOARD, GHAPEA, 

V, ■ ' ■ ■ 

BASUDEO NARAIN SINCIIL* 

Mmikipal Act {Beng, HI of UU), CJoxm, 

furisdiciion of — Ultra vires. 

Under s, 116 of tlio Uongui Municipal Acb, tho decision of the Objection 
Committee in rnattcra regarding tho amount of assessment m final, and the 
Civil Court has no juri84ictiou to interfere in such matters. B cm only 
interfere when the a^ae^sinent is ultra vires. 

Manessar Doss v. The Collector and Mifnicipal Commissioners of Ohapra 
(1) referred to. 

Namiip Chandra Pal v. Purmnanda $ahq. (2) and Katneshimr Ferehad v. 
ithe Chairtnan of the Bhabaa Manicipalitp (3) distinguished* 

.* Appeal from Appellate Decree, No. 733 of 1908, against the decree of 
Bar84^ Pra^a4 Bose, Subordinate Judge of . Ohapra, dated Dee. 17, 1907, 
verspg the decree of Bhupendra Nath ^.lopkwjee, Munsif of Chapia, dated 
April 30, 1907. ' ’ 

U) fl870> I. L. B. 1 Gala 409. (2) (1898) 3 C. W. N. 73. 

^ . (3) (1900) T. L. E. 27 Cslc. 8i9. 
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yKCOND Appeal by the defendant, the Chairman of the. 
Municipal Board, Ohapra. 

This appeal arose out of an action brought by the plaintiff 
for a declaration that the assessment made by the Municipality 
was ultra vires and not binding on him. 

The plaintiff alleged that the previous assessment of his 
holding was Rs. bandannas 8 only, and that in June 1906 the 
Municipality assessed it at Rs. 18 ; that the said assessment 
was not in accordaiioe with the provisions oi the Municipal law, 
inasmuch as no alteration or improvement was made on the 
holding since the previous assessment ; that the assessor who 
made the assessment did not personally inspect the house, but 
relied on the report of the Tax Daroga. 

The defence, inter alia, was that section 116 of the Bengal 
Municipal Act was a bar to the suit, and that the assessment 
was not bad in law or ultra vires. 

The Court of first instance dismissed the plaintiff’s suit on the 
ground that the assessment was not illegal or unfair. But, on 
appeal, the learned Subordinate Judge of Chapra reversed the 
decision of the first Court. 

Against that decision the defendant appealed to the Higli 
Court. 

Babu Bam Oharan Mitra, for the appellant. 

Baba Umakali Muhherjee. and Baba Ahskery Kumar Banerji, 
for the respondent. 

Cur. adv. vult. 

Holmwood and Chatteejee JJ. This is a second appeal 
from the judgment and decree of the Subordinate Judge of 
Chapra, who, reversing the decision of the Munsif in a suit by 
a rate-payer to have his municipal assessment reduced as illegal 
md ultra vires, held that the tax had not been assessed on the 
proper valuation of the holding, and that therefore the plaintiff 
was entitled to a deerpe. ’ 

This finding is obviously untenable. The Civil Courts have 
nothing to do with the correotne.ss or otherwise of the valuation ; 
they can only interfere when the assessment is xdLra vires. 
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It is urged before us that it is ultra vinrs, hc.iuuiso lli<;ro is 
nothing to show that the assessor aetiially did inspe<jt the 
premises, and because the record of the procaxslings beloro tlie 
Objection Committee would lead to the inferemas tiiat the ap- 
pellant had.no proper hearing. On a consideration of the 
authorities, we think we have no lurisdictionlo intmlere with 
the assessment. The ruling in Manessur Dass v. The Col- 
lector and Municifdl Commissioners of Chapra (1) appears to 
bind us. 

The jurisdiction to interfere in matters regarding the amount 
of assessment has been withdrawn by express h^gislation, and 
section 116 makes the decision of the Objection ( 'oninuilTO final. 
The cases of Navadip Chandra Pal v. Piirmtmnida Saha (2) 
and Kameshwar Pershadv.TheCMiriii(j)i of the Hhabuu Mmn- 
cipality (3) do not affect this general principle and are clearly 
distinguishable. But where the Municipality have the power 
to make a fresh assessment as they have every three years, and 
merely raise the valuation, the Civil Court has no power to 
revise the valuation, but is bound to accept it as conclusive. 

As a matter of fact there is iro positive evidence in this case 
that the valuation was excessive. The Comts were merely 
asked to draw an inference from the absence of evidence of 
increase m value in the five years previous to suit. W e are, 
therefore, obliged to hold that the Civil Corut had no jurisdic- 
tion in this case, and that the learned Munsif in the Court of 
first instance was right in dismissing the suit. We accordirrgly 
decree the appeal, and direct that the judgment and decree of 
the Subordinate Judge be set aside and the jrlamf iil’s suit 
dismissed with costs in all Courts. 

Appeal allowed. 

s. a Q. 

(1) (1870) I. L. B. 1 Calc. 409, (2) (1898) 3 C. IV. N. 73. 

(3) (1900) 1. r.. B. 27 Calc. 849. 
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APPELLATE CIVIL. 

Before Mr. Justice Mooherjee and Mr. Jmtice Teimoyi. 

KISHORJLAL ROY CHOWDHIIRY 

V. 

KRISHNA-KAMINI CHOWDHRANI.* 

Landlord and Tenant — Building and Residential Lease — Heritahility — Trans- 
jerdbility — Transfer of Property Act (IF of 1882), s. 108 {/). 

Where there is a lease for building and residential purposes, in the absence 
of any intention to the contrary, indicated either in the terms of the grant or in 
the nature of the tenancy, the leasehold interest is heritable, and the tenancy 
does not determine by the death of the lessee, but vests in his legal personal 
representatives who are entitled to give or receive the usual notice to quit. 

Biieh a tenancy, in the absence of any custom or contract to the contrary, is 
governed by the provisions of the Transfer of Property Act, and is consequently 
primd /acfe transferable under s. 108 (/) of that Act. 

Second Appeal by the defendant No. 1, Kishorilal Roy 
Chowdhury. 

The facts are briefly as follows. The plaintiff, Sreemati 
Krishna-Kamini Chowdlirani, and the defendants Nos. 1, 3 
and 4 were the owners of a certain talnq in which the land, 
which formed the subject-matter of dispute in this suit, w^as 
situate. This land had been held under the owners thereof by 
one Rajani Kumar Dey as his homestead land from about 1889. 
After the death of Rajani Kumar Dey, which occurred about 
1897, his heirs sold the said land on the 25tli February 1901 to 
Ghanesyam Pandey, the defendant No. 4, who in turn sold it 
on the 1st June 1901 to Kishorilal Roy Chowdhury, the 
defendant No. 1, in the name of the latter’s servant, one Nil 
Madhab Chowdhury, the defendant No, 2. Kishorilal Roy 
Chowdhury, after his purchase, erected some buildings on the 
land purchased. On the 8th August 1905 the plaintiff filed the 
present suit for recovery of Mas possession of a half-share of 
the land purchased by the defendant No. 1. 

* Appeal from Appellate Decree, No. 440 of 1907, against the decree of H. 
Walmsley, District Judge of Dacca, dated Dec. 11, 1906, reversing the decree 
of Mobim Chandra Ohakravarti, Mtipsif of Naramganj, dated April 30, 1906, 
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The Court of first instanco decreed the suit in a modified 
form. The plaintiff thereupon appealed to the District Judge, 
and a cross-appeal was filed by the defendant No. 1. Tlie 
learned Judge decreed the appeal and dismissed the cross- 
ap])eal. The defendant No. 1 now app<saled to the High Court. 

JJabu, Dwarhi Nath Chakmmrti (with him Bahn Tamh Nath 
Ghahravarti) , for the appellant. The title of the apjwdlant to 
the dis^tuted land, which arises out of the .sale of the same to 
him by its tenant, is a valid one, inasmuch as the leasehold 
interest being an interest in land is heritable and as such is 
transferable ; Tij Chwnd v. Sri Kanth Ghoec (1). Furthennore, 
the appellant, in his right as copcarccner, is in possession. 
He has made certain improvements by building structures 
on the land, and the respondents have suffered no loss. 

Dr. RasMehary Ohose {with him Bahti Harendra Narain 
Mitkr and Bahti U'pendra Lai Roy), for the respondents. The 
respondents as co-owners are entitled to a share in the dis- 
puted land. A leasehold interest is not necessarily heritable, 
and to be such it must be clearly indicated eitluT in the terms 
of the grant or by tha very nature of the interest : Vaman 
Shripad v. 3Iahi (2), Rajaramy. Narasinya (3), Narsingh Dyal 
Baku v. Ram Narain Singh (4), KaUash Chandra Pal v. Hari 
Mohan Das (5). Further, the tenancy is not transferable, 
and the appellant’s title to the land is consequently not valid. 

Bahu DwarJea Nath Chakravarti, in reply, referred to Amha 
Dehya v. Jrmnoda8%indari(^)wxAThi Shamnugger Jt/fe Factory 
Co., TM. V. Bam Narain Chatter jec (7). 

Cnr. culv. rndt. 

Mookeejee and Teunon JJ. This is an appeal on behalf 
of the first defendant in an action for recovery of posses,sion of 
land. The plaintiff and the first, third and foiirth defendants 
are owners of the tahih in which the disputed land is situated. 

(1) (1844) 3 Moo. I. A." 261. 


(4) (1903) I. L. E. 30 Calc. 883. 
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The land has been used, according to one of the witnesses for 
the plaintiff , as homestead land for about half a century, and 
it has been in the occupation of tenants from time to time. 
About 1889 the land was let out to one Rajani Kumar Dey who 
raised structures thereon and occupied them till his death in or 
about the year 1897. He left a widow, Susila Sundari, and 
three infant sons who remained in^^occupation of the land and 
buildings after his death. On the 25th Eebruary 1901, Susila 
Sundari, as the guardian of her infant sons, conveyed the pre- 
mises to one Ghanesyam Pandey, who on the 1st June 1901 
sold the property to the first defendant, one of the superior 
landlords, in the name of his officer, the second defendant. 
Shortly after, the plaintiff commenced an action against her 
co-sharer for recovery of joint possession, on the ground that 
the defendant had acquired no valid title by his purchase. This 
suit was withdrawn, and liberty was reserved to the plaintiff to 
bring a fresh suit on the same cause of action. On the 8th 
August 1905, the plaintiff commenced the present action for 
joint possession of the land, substantially on the ground that 
the tenancy was non-transferable, that the defendant had 
acquired no valid title to the land, and that the plaintiff as co- 
owner to the extent of a half share was entitled to joint pos- 
session. No suggestion appears to have been made in the 
plaint that the leasehold interest was not heritable by custom 
or otherwise. The defendant resisted the claim substantially 
on the ground that the leasehold interest was transferable ; that 
he had acquired a valid title to the land ; and that, even if it was 
assumed that his purchase was not valid, he was entitled as 
joint owner to continue in sole occupation of the land which he 
had improved at considerable expense. The Court of first 
instance held that, as the tenancy had been created after 
the Transfer of Property Act, it was prima facie transferable ; 
that the plaintiff had not proved any custom or contract to the 
contrary ; but that it was not heritable, as section 108 of the 
Transfer of Property Act did not make tenancies heritable. In 
this view, the Court held that the defendant had not acquired 
any title by his purchase. The Court, however, declined to 
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make any decree for ejectment, on the ground that the defendant 
had improved the land and erected f^truclnn's on it, and aa the 
plaintiff had acquiesced in the acils of the (ieff'iidant, she was 
entitled to get only fair and efpiitahh* rent, plaintiti then 
appealed against this decision, and tlu' defendant ]»referred a 
cross appeal. The District Judge held the I tht' tenancy was 
not heritable and did not express any ojanion u]io]i the question 
whether the plaintiff had proved that tlu' tenancy was not 
transferahle by custom or contract. lie then went tm to liold 
that the doctrine of aequieseencH* had no application, and tliat 
there were no equitable grounds to just ily tlu- sole oceupatif)n of 
the land by the defendant as co-owner. In t li is vi(w lie allowed 
the appeal of the plaintiff, dismissed the (.‘ross-ap])eal , and 
made a decree for ejectment. Tlie first defendant has now 
appealed to this Court, and on his behalf the decree of the 
District Judge has been assailed on three grounds, namely, 
first, that the holding was heritable ; sLcamlly, that it was 
transferable ; and, thirdly, that there was no ouster of the plain- 
tiff and the defendant was entitled to continue in occupation. 

In support of the first ground , relianct' has been placed upon 
the case of Tej Chuntl v. Sri Kanlh Ghost (1), and it has been 
broadly contended that a leasehold interest is an interest in 
land and is consequently heritable. In reply, it has been eon- 
tended that a leasehold interest in tliis country is not neces- 
sarily heritable, and in illustration of this statement reference 
has been made to the cases of Vaman Shripad v. Mahi (2), 
Bajaram v. Narasinga (3) and Naningh Dyal SaJiu v. Bern 
Narain Singh (4). In our opinion the proposition that a lease- 
hold interest must be heritable, because it is an interest in land, 
is too broad and requires to be qualified. In the case, of Tej 
Chund V. Sri Kanih Ghost (1), it was ruled by tlie Judicial Com- 
mittee that a lease for a fixed term is not terminated by the 
death of the lessee. -To the same effect is the decision in Bnr- 
dalcanth Boy v. Aluh Munjooree Dasiah (5). These cases, as 
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pointed out in Badrimth v. BJiajan Lai (1), are autlioritios 
for the principle that in the absence of words to the contrary, 
a lease for a fixed term of years does not terminate before the 
expiry of the stipulated term by the mere fact of the death of 
either the lessor or the lessee. The sameaview was expressly 
recognised by the Judicial Committee in Gohind Lai Boy v. 
Hemmdra Narain Boy Choiodhry (2). On the other hand, the 
terms of the grant or the na^ture of the interest created may 
plainly indicate that the tenancy is not intended to continue 
beyond the lifetime of the grantee. To this class belong the 
three decisions upon which reliance is placed by the respondents. 
The true test to apply is, as stated by Mr. Justice Woods in 
AIsu 27 V. Banks (3), to determine from the terms of the grant, 
or from the nature of the tenancy, whether the parties intended 
that the execution of the contract was to be contingent upon 
the continued existence of both or either of them. In the case 
before us, the lease was clearly for building and residential 
purposes. It cannot be supposed to have occurred to the 
parties that such a lease would terminate upon the death of 
the lessee, who would have to spend considerable sums for the 
improvement of the land and for the erection of a suitable 
residence thereon. The lease, therefore, in such a case, cannot 
reasonably be assumed to fall within the small class of purely 
personal contracts contemplated by section 37 of the Indian 
Contract Act. As observed by Mr, Justice Willes in Farrow v. 
Wilso7i (4), generally speaking contracts bind the executor or 
administrator though not named; where, however, personal 
considerations are of bhe foundation of the contract, as in cases 
of principal and agent and master and servant, the death of 
either party puts an end to the relation ; and in respect of service 
after the death, the contract is dissolved unless there be a sti- 
pulation, express or implied, to the contrary. It is not neces- 
sary for us to consider how far the covenants in a lease, when 
there is a devolution by the death of the original lessee, is 
binding upon the representatives of the latter : Woodfall on 

, (1) (1882) T. L. R. 5 All. 19L (3) (1891) 68 Miss. 064 ; 9 South. 985 

(2) (ls889) I. L. R. 17 Calc. 686. (4) (1869) L. R. 4 C. P. 744, 
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Landlord and Tenant, Chapter YH, Section K! (h). It in 
sufficient for us to hold that in the cas(^ of a t^aiunc.y of tlu^ des- 

cription now before us, the leasehold iuleivsi is li<-riliible, and 

we are fortified in this view by the <^ii'euins(un(!<' that in the 
plaint no suggestion was made that the l<aianey tonniuated 
upon the death of the original tenant. Jleliof uas asked oJi 
the ground that the tenancy was not f ransfVrabie, and it was 
not till the case came on for trial in the (.otiri of first instance 
that the suggestion was made that the tenancy was not herit- 
able. This view was founded on the ground that section H*8 of 
the Transfer of Property Act does not make Ic-asebold iutciM'sts 
heritable. This reasoning is manifestly la llacioiis. Jhe Jransicr 
of Property Act merely defanes and ana'iids eeitain p<irlH of 
the law relating to the Transfer of ProjioHy by act of parties, 
and even in these respects it does not purj:c>rt to be a complete 
code, much less does it deal with cases of succession. The 
inference, therefore, follows that the lenancy in this case was 
heritable, and we may add that this view is supjporied by the 
rule of English Law that a tenancy does not determine by th(’ 

death of the lessee, but vests in his legal personal representatives 

who are entitled to give or rec^eive the usual notice to quit. 
Thus in Farkerv. Constable (1), which was treated in Wilhnson 
V. Calvert (2) as a case of great authority, it uas ruled that hali 
an year’s notice must be given to a tenant-at-will or his executor 
to quit, or ejectment does not lie. To tlic same efieet are f ho 
decisions in Mackay v. Mackreth (3), Doe v. Porter (■I), Doe v. 
Wood (5), which were all cases of tenants from year to year: 
see also the observations of Lord Eldon L. 0., in James y. Dean 
(6). We need hardly add that we are not in this case concerned 
with agricultural tenancies which in this country stand on an 
entirely different footing : Lukhan Narwin Das v. Jainath 
Panday (7). The first ground urged on behalf of the apijellant 
must therefore prevail. 


(1) (1769) 3 Wilson 26. 

(2) (1 878) 3 C. P. D. 360. 

(3) (1786) 4 Douglas 213. 

(4) (1789) 3 T. E. 13 ; 1 E. E. 626. 


(6) (1845) 14 M. & W. 6S2 ; 

69 R. E.. 781. 

(6) (180,6) 11 Ves. 383 ; 8 B. E. 178. 

(7) (1907) I. L. E. 34 Calc. ,616. 
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The second ground urged on behali of the appellant raises 
the question of transferability. As the tenancy is iioii-agri- 
cultural and was created after the Transfer of Property Act, 
it is governed by the provisions of that Act, and is consequently 
’primd facie transferable under section 108, clause (;). The sole 
question is whether the plaintiff has established any custom or 
contract to the contrary. The Court of first instance found 
upon this question against the plaintiff. The Appellate Court 
lias not come to any determination thereon. It is open to this 
Court, however, under section 103 of the Code of 1908, to deter- 
mine this issue of fact upon the evidence on the record ; we have 
accordingly examined the evidence, and we are satisfied that 
the conclusion of the Court of first instance is correct. It 
follows, therefore, that upon the death of Rajani Kumar, the 
tenancy devolved upon his infant sons, and upon transfer by 
their guardian on their behalf, the defendant became the holder 
of the tenancy on the 25th February 1901. He cannot obviously 
be treated as a trespasser. It is needless to determine precisely 
the incidents of the tenancy, for whether it is permanent or 
terminable, there is no suggestion that it has been terminated. 
In this view, the second ground must be answered in favour of 
the appellant, and the third ground does not, therefore, require 
consideration. 

The result is that this appeal is allowed, the decrees of both 
the Courts below discharged, and the suit dismissed with costs 
in all the Courts. 
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SABAT CHANJ31U 
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THE OOBPOBATION OE CAL(Jl7ri\\/^ 

Cakutla Mimicipal Act {^Bcn<j. Ill of lsy9)fSs, dtl (1), tdu (:\), .3/,/ (*;), — 

Notice to remove fixture — Disobedience of requisition — J pidkution ioj (U nernl 
Commitlce to Magistrate for removal of fh:inrv.--(tritnmnl proswAUUm for 
offence not instituted — JAmitation of lime for Criminal pi'osecuiion.. 

Section G31 of the Calcutta Munh'ipal Act applic.^ only to a (Tiiuiiial pro» 
sedition instituted against a person under s. 571 (c) for unu-oonipIiHut'O with 
a requisition under s. 341 (1) in the regular wiiy, tiiat is. on coinpkiut as 
defined in s. 4 of tho Criminal T’roeedure Codoj lusd ikjI io a pnK't'.eding taken 
under s. 450 (3) by tho Magistrato on the application of the Cencral Com- 
mittee in respect of such non-complianco. 

The petitioner waH the owner of the preinisfts 1:57 On'pora- 
tion Street, Calcutta, in front of which tln'i'e was a slriji of laud, 
about 72 feet long and 2 feet G inches broad, claimed by iiim as 
his own, and by tho Corporation as ap])ertainijig to the pultlic 
street. It appeared that in IIJOS he erected on this land a 
masonry platform attached to the building so as to form part 
of it. In January 1907 a written notice under section J41 (1) 
of the Calcutta Municipal Act was issued by the Gcuieral Com- 
mittee against him directing tho removal, within tlte {;eriod 
fixed, of the platform, on the ground of its being an encroach- 
ment on the public road. Tho petitioner not having cfmipiied 
with the requisition contained in the notice, a proceeding 
under section 450 (3) was, on the application of the General 
Committee, instituted by the Municipal Magistrate against 
him in October 1907, but it was subsequently stayed at the 
instance of the Corporation, and not heard before August 1909. 
On the 30tb October the Magistrate holding tliat the jJatform 

*Ci-imiaal lU^vision, No. U70 of 1900, against the order of Anirita Lai 
Mukerjee, Municipal Magistrate of Calcutta, dated Oct, 80, 1909. 


VOL. XXXVII.] CALCUTTA SERIES. 


385 


was an encroachment on the public street, ordered its demoli- 
tion. The petitioner, thereupon, obtained the present Rule. 

Bahu Manmatlia Nath Mooherjee^ for the petitioner. 

3ir. StoJces and Bahu Dehendra Chandra Mallich, for the 
Corporationt 


1910 

■; '"'SABAT ■' 

Ceandba 

Mitkeejee 

V. 

The CorfO" 

RATION OF 

Calcutta. 


Stephen and Oabndhee JJ. This case arises under the 
Calcutta Municipal Act, 1899, and the effect of the sections of 
that Act that we are concerned with is as follows. 

By section 341 (1), where any fixture has been attached to 
a building and causes an encroachment over any public street, 
the General Committee may require the owner or occupier to 
remove it. By section 450 (3) if, within the time prescribed in 
the notice, the fixture is not duly removed, the General Com- 
mittee may apply to a Magistrate, and he may make an order 
directing that the fixture be demolished by the Chairman at 
the expense of the owner. By section 574 (3), whoever fails 
to comply with any requisition lawfully made upon him under 
section 341, among others, ‘‘shall be punished with a fine which 
may extend to two hundred rupees.” 

By section 631 no person shall be liable to punishment for 
any offence against this Act . . . unless complaint of such 

offence is made before a Magistrate within three months. . . 
next after the commission of such offence.” 

What happened in this case is as follows. In January, 1907, 
a notice under section 341 was served upon the petitioner calling 
on him to remove a fixture which was alleged to be an encroach- 
ment on a public street. In October, 1907, proceedings were 
instituted against the petitioner under section 450. On the 
30th October, 1909, the Municipal Magistrate found that a fix- 
ture had been attached to the petitioner’s house so as to cause 
an encroachment on a public street, and under section 450 (6) 
he directed that the fixture should be demolished by the Chair- 
man at the expense of the owner, that is the petitioner. 

We have granted a Rule on the Magistrate to show cause 
why the order should not be set aside on the ground that the 
proceeding was barred by section 63J, 
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The point that the has sought to establish is that 

he has been made liable to punishment for an offence against 
the Act. His argument is as follows. The petitioner failed 
to comply with a requisition lawfully made on him under 
section 341 of the Act, within the meaning of section 574; and 
thereby made himseH liable to a penalty of two hundred rupees. 
The application under section 450 was a complaint, and the 
Magistrate could either have punished him under section 574 
which he did not, or made an order under section 450 which he 
did. But, as he was liable to punishment, the proceeding was 
subject to the limitation provided in section 631. This argu- 
ment is not one to which we can assent. Section 574 may 
make non-compliance with a requisition under section 341 (1) 
an offence ; but, if it does, the offence must be tried according 
to law in the regular way, that is on a complaint, which in this 
case would be such a complaint as is mentioned in section 4 of 
the Criminal Procedure Code. No steps were taken to this end 
in the present case, and, therefore, section 631 has no applica- 
tion. What was done was that the special remedy provided by 
section 450 was applied ; but there is no necessary connection 
between that remedy and the punishment of an offence. The 
two things are quite distinct, and are so from the beginning ; the 
limitation in section 631 applies to the one and not to the other. 
The result is that this Rule is discharged. 

Buie discharged, 

E. H. M 
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APPEAL FROM ORIGINAL OIVIU 


Before Sir Laurence H. Jenkins, K.G.I.B,, Chief Justice, and 
Mr. Justice Woodroffe. 

OFFICIAL TRUSTEE OF BENGAL i9io 

J an 24. 

KUMUDINI DASI/^ 


Probate — Testamentary and Intestate Jurisdiction — Bevocation- -Probate and 
Administration Act {VI of ISSl) s. 50 — Official Trustee of Bengal — Official 
Trustee's Act {X.VII of 1864). 

Where a Judge exercising the original testamentary and intestate jurisdic- 
tion of the High Court granted probate to the Official Trustee of Bengal, the 
probate being expressed to be granted to the Official Trustee of Bengal for the 
time being, assuming the order to have been erroneous, it cannot be said that 
the Judge acted without jurisdiction so as to bring the matter \uthm the scope 
of section 60 of the Probate and Administration Act. 


Appeal by the Official Trustee of Bengal from an order of 
Fletcher J. 

On the 12th September 1907, Manick Lai Seal, a Hindu 
governed by the Bengal school of Hindu Law, died, leaving him 
surviving his sole widow, Sreemati Kumudini Dasi, and an 
infant son, Monohur Lai Seal, aged four years, and possessed 
of considerable properties, moveable and immoveable, situate 
both within and without the jurisdiction of the High Court. 

On the 7th June 1907, Manick Lai Seal had made and 
published his last will giving various directions for the benefit 
of his wife, his son who was to be the residuary legatee, and 
others, and establishing various trusts, charitable and other- 
wise. The material portions of his will, so far as the present 
matter is concerned, were as follows : ‘‘I desire that the 
Court of Wards should take charge of my estate, and it is my 
respectful prayer to Government that the Court of Wards may 
be empowered to take charge of my estate . . . , 

I desire that the funds for all the charities above named remain 
with the Official Trustee . . • I desire, as I have already 

♦Appeal from Original order, No. 4 of 1010. 
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stated, that the Court of Wards should take charge of my estate 
Ofkciai, and carry out the provisions of my will. If it does not, and 
TKcsTEE , not, then I desire that the Official Trusteo of 

OS' oENGATj . , V , .j , , . . ' 

; -■ Bengal shall do so. And I appoint the said Official Trusteo 
Ktototoi oj. failing him the Administrator 

General of Bengal.” 

On the death of the testator the Court of Wards was re- 
quested by the widow to assume charge of the estate, but it 
was doubtful whether the Court of Wards would constant to 
do so. 

On the 1st October 1907 Mr. C. E. Grey, who was at the 
time officiating as Official Trustee of Bengal, and had been so 
officiating for some time previous to the death of the testator, 
expressed his intention of renouncing probate. Thereupon, 
the Administrator General of Bengal applied to the High Court 
in its Testamentary and Intestate Jurisdiction for grant of 
probate. The wddow, Kumudini Dasi, entered a caveat. 

The application of the Administrator General of Bengal 
came on for hearing before Chitty J. on the 4th October 1907, 
when Mr. C. E. Grey, officiating Official Trustee of Bengal, 
withdrew his renunciedion. The matter was adjoumod till 
the 28th October, on which date an applieatioji wa,s made by 
the Official Trustee of Bengal for grant of probate, the petition 
being verified by Mr. Grey. 

The matter was again adjourned till the ISth November 
1907, when it ca,me on for hearing before Chitty J. The Official 
Trustee’s application was consented to by the Court of Ward,s, 
and by the widow, the latter expressing her willingness to with- 
draw her caveat, if grant of probate were made to the Official 
Trustee. The application was resisted by the Administrator 
General of Bengal, who claimed that the grant should be made 
to him. On the 18th November 1907, Chitty J. made an order 
directing that the petition of the Administrator General, 
dated the 4th October 1907, pi*aying for grant of probate bo 
withdrawn, and that probate of the will of Manick Lai Seal 
be granted to the Official Trustee of Bengal (1). 

(1) (1907) I. L. R. 35 Calc. 150. 
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Probate was a-ccordingly issued on the 6th December 1907 
to the OfBcial Trustee of Bengal by the name of his offico : it 
was expressed to be granted to the Official Trustee of Bengal 
for the time being. Between the date of Chitty J.’s order of 
the 18th November 1907 and the actual issue of probate on the 
6th December, Mr. A. B. Miller, the permanent incumbent of 
the office of Official Trustee of Bengal returned to duty and 
resumed charge of the office. 

By virtue of the grant of probate, the Official Trustee took 
possession of and administered the estate of the testator as 
executor under the will. In the month of March 1909, Mr. 
Miller again proceeded on leave, returning to duty early in 
December of the same year. During his absence Mr. Grey 
again officiated for him as Official Trustee, and a-s such took 
possession of and administered the estate of the testator. 

On the 27th July 1909, Kumudini Dasi presented her peth 
tion praying for the revocation or annulment of the grant of 
probate to the Official Trustee of Bengal, and for the issue of 
letters of administration with copy of the will annexed to 
herself during the minority of her infant son. She contended 
that the appointment of the Official Trustee of Bengal as 
executor under the will of the testator was not warranted by 
law, that the Official Trustee of Bengal wus not authorised 
by law to accept probate, and that the grant of probate to 
the Official Trustee of Bengal was entirely without juris- 
diction. 

In an affidavit filed on the 12th August 1909, and made by 
Mr, Grey, it was alleged that the Official Trustee had long since 
realised the outstandings of the testator and paid all his debts 
so far as they had been ascertained. It was admitted, however, 
that there were two suits stiil pending : one, an administration 
suit by the widow. Kiumidini Dasi, against the Official Trustee, 
instituted on the 8th December 1908, and the other a suit by 
the Official Trustee against Kuniudini Dasi for the recovery 
of the sum of Rs. 1,00,000 which she was alleged to have 
appropriated from the estate and which she claimed as a gift 
^ made by her husband before his death. 
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The widow’s applicatioE for relocation or annulment of 
the grant of probate was directed to stand over till, the return 
of Mr. Miller. 

The application was heard on the 17th Decemlicr 1900 by 
Fletcher J., who directed that the grant of probate of the will 
of Manick Lai Seal to the Official Trustee be revoked, and that 
the grant of probate issued to the Official Trustee of Bengal 
for the time being be brought into the Registry of the High 
Court. The judgment of his Lordship was as follows : — 

Feetchee J. This is an application by a lady of the name of Kiinnidini 
Dasi, widow of one Manick Lai Seal, calling upon the Official Trustee of 
Bengal to show cause why grant of probate of the will of Manick Lai Seal 
should not bo revoked or cancelled, and why letters of administration should 
not be granted to her. 

The facts stated shortly are as follows : 

Manick Lai Seal died on the 12th September 1907. By his will, dated the ' 
7th June 1907, he desired in the first place that the Court of Wards should 
take charge of his estate and carry out the provisions of his will, and if it did 
not do so, and only in that case, he desired that the Officiai Trustee of Bengal 
should do so, and he appointed the Official Trustee of Bengal executor of his 
will, failing him the Administrator General of Bengal. 

An application ”was made to the Court after the death of Manick Lai Seal, 
which occurred, as I have already said, on the 12th September 1007 for grant 
of probate of the will to the Official Trustee of Bengal. The petition to the 
Court was presented by Mr. Grey, the petitioner being stated to bo the Official 
Trustee of Bengal. The veriffcation of the petition shows that the apfffication 
was presented by Mr. Grey, who wes then officiating as Official Trustee whilst 
Mr. Miller was on leave. 

The matter came on before Mr. Justice Cliitty in Chambers on the 18th 
November 1907. Mr. O’ustice Chitty directed that probeto sisould isstie to 
the Official Trustee of Bengal for the time being as prayed in the petition. 

The probate of the will was accordingly issued to the Offkfial Trustee for 
the time being. The probate annexed to the certified copy of the will shoves 
in fact that a grant was so made. 

The present application is by the widow to have the probate revoked oii 
the ground that the Court had no jurisdiction to make that grant. Under 
the Official Trustee’s Act (Act XVil of 1864) which regulates, if it does not 
constitute, the office of the Official Trustee, the duties of the Official Trustee 
are limited and defined. I cannot on reading the sections of the Act have 
any doubt as to what the duties conferred by the statute are. 

Section 8 provides that the Official Trustee may be appointed as an original 
Trustee of any deed to which he had been so appointed with his consent in the 
words of that section. Section 10 provides that where the property is already 
subject to a trust (not where the property is about to be made the subject of a 
trust), and where there is no trustee willing to act or capable of acting in the 
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trust thereof, the Official Trustee may be appointed in the room of such trus- 
tees or trustee. Those words are familiar to any one who has had to do with 
the appointment of new trustees, and they occur in every English Trustee 
Act from 1850. 

It is obvious to my mind that section 10 applies to a case where there is a 
desire to appoint the Official Trustee in the place of an original trustee. It 
matters not whether the trust arises by deed or will. 

These, in my opinion , are the only trusts whi ch the Official Trustee is entitled 
to accept gwa Official Trustee. An attempt was made to rely upon the subse- 
quent sections of the Act relating to the investment of trust funds, and re- 
transfer of trust funds to the original or subsequently appointed trustee. Mr. 
Hill has argued that these sections show that the Official Trustee had power to 
act as original trustee of a will, and that being so, he has power to accept an 
executorship. To neither of these propositions of Mr. Hill’s am I able to assent. 
In my opinion there is nothing in the Act to authorise the Official Trustee to 
be appointed an original trustee of a will and with regard to executorships, not 
only is there nothing to authorise the Official Trustee to accept such offices, but 
the legislature has thought fit to constitute a special officer to accei^t such duties. 

Mr. Justice Chitty considered that as there was no provision in the Official 
Trustee’s Act prohibiting him from accepting an executorship he was at liberty 
to do so. With the greatest respect for the learned Judge, I arn wholly unable 
to agree with his decision on this point. 

The decision of the learned Judge on this point is contrary to a whole string 
of decisions commencing with Ashbury Railway Carriage and Iron Company v. 
Riche (1), which expressly laid down that where a body is created by statute, 
that body has only the powers given to it by statute and cannot exercise any 
other power, although not expressly prohibited from doing so. Under the 
Official Trustee’s Act the Official Trustee has power only to accept the trustee- 
ships authorized by sections 8 and 10 of the Act only. These two sections do 
not authorise the Official Trustee to accept an executorship. 

The only point that has been at all seriously argued before me is whether 
this matter having been dealt with by Mr. Justice Chitty, the probate is cap- 
able of being revoked under section 50 of the Probate and Administration Act. 

The decision of the learned Judge in granting the probate being a judgment 
in rem is binding and can only be revoked for what is defined as “ just cause ” 
in section 50 of the Probate and Administration Act. Unless it can be shown 
that there is ‘‘ jas,t cause,’' the grant is binding, however mnoh one may 
disagree with the reasons upon which the learned J udge founded his decision. 

Just cause” is defined in section 50 as including the case where the pro- 
ceedings to obthin the grant of probate are defective in substance, and the first 
illustration to the section sho\vs that, where the Court has no jurisdiction, 
probate can be revoked. It w^as argued by Mr. Mitter on behalf of the Official 
Trustee that this applies only to the case where the Court has either no local 
or territorial jurisdiction. In my opinion the section cannot be limited in 
that way. In going through the Probate and Administration Act, it will be 
noticed that the Act places certain limits on the powers of the Court. 
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(1) (1876) L. R. 7 H. L, 653. 
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Tho first of such limits is in section 0, which provides that |)mbatG can bo 
[granted only to an executor named in the vrill. That clearly irn|)lies that tho 
Court has no jurisdiction to grant probate to a person otl'cr than an executor 
named in the will. An executor is defined in section 3 as a- person fo whom 
the execution of the last will is committed l*y tho tostfitor. 

The Court must also pay attention to statutory ])ro visions coniainod in 
other Acts, and if the Official Trustee qua Ofilcial Trustoo acc'.^|)t an csxecai- 
torship, the Court cannot give itself jurisdiction to appoint tlic Ofiicia! Trustee 
qua Official Trustee executor. 

T think, therefore, the learned Judge had no jurisdietion to grant tiio })ro“ 
bate now sought to be revoked on two grounds ; Firsts that tho Official Trustee 
is not capable of being appointed executor ; and, second, that the learned Judge 
had no jurisdiction in so far as he directed the grant to issue to the Official 
Trustee for the time being. The will having appointed the Offiu.'ial d’rustou 
to be the executor, I know of no authority for making a grant in tho terms in 
which the present grant was made, and the grant is eloaiiy not to thrs person 
named in the will as executor. 

On both these grounds I am of opinion that the Court had no jurisdiction 
to make the grant to the Official Trustee for the time being. I’liori it has been 
argued that the widow is bound by accjuiescence on her part, fait no cjousent 
on her part could give the Court jurisdiction to make a grant of probate which 
the Court had no jurisdiction to make. I am, therefore, of opinion that she is 
not estopped from applying that the probate grant^xi should bo rtnmked. 
There only remains the question of costs to be dealt witli. I liavo no jurisdic- 
tion sitting here as a Judge of a Probate Court t o order the costs to come 
out of the estate. I, therefore, make no order as to costs. 

On the second part of the application, asking that the vidow may have 
granted to her letters of administration with a copy of the will annexed, I 
make no order. 

From this order the Official Trustee of Bengal appealed. 

Mr. B. e. (with him Mr. Ptip/i) > for the appellant. 

Assuming that Fletcher J. was right in his contention that tho 
Official Trustee of Bengal was not capable of being appointed 
executor, and, secondly, that grant of probate cannot be issued 
to the Official Trustee for the time being, still Fletcher J. w^as 
not competent to set aside as a nullity an order granting pro- 
bate passed by Chitty J., a judge exercising co-ordinate juris- 
diction. Fletcher J. relied on section 60, illustration {a), of 
the Piobate and Administration Act, and came to tho conclu- 
sion that Chitty J. had no jurisdiction to make the grant. 
Now an illustration caimot be relied on to militate against the 
words of a section. The Sth clause shows what is tho meaning 
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of section 50. In Craster Y. Thoinas {l)^ Neville J. pointed out ioio 
that it was clear from the 5th clause that the grant was valid Officjal 
until recalled. My main contention is that no question of juris- o J i^engal 
diction arises. Chitty J. decided on an issue raised, that the 
Official Trustee was a “person” within the meaning of the Bast. 
Probate and Administration Act. It was not a question of 
want of jurisdiction: if anything, the order was erroneous : 

Sardarmal v. Aranvayal Sabhapathy (2). The order was valid 
and binding on all Courts of co-ordinate jurisdiction. 

[Jee'KINS C.J. You rely on the proposition that every 
Court has jurisdiction to decide a case erroneously.] Yes. 

[WooDROFFE J. The question is, whether the Court had 
jurisdiction over the subject matter of the application.] Yes. 

Chitty J. presiding over an original Court of testamentary and 
intestate jurisdiction clearly had such jurisdiction. 

[Jenkins C.J. What would you say of a grant of probate to 
a lunatic or a minor ?] 

If the Court adjudicated on the point and made a grant, the 
order would be valid. 

[Jenkins C.J. The authorities lay dowm^ that an erroneous 
assumption of jurisdiction does not give a Court jurisdiction ; 
but I do not see how the present matter involves a question of 
jurisdiction at all.] 

On the second point, the grant of probate was made to the 
Official Trustee ; the order, as drawn up, was in favour of the 
Official Trustee for the time being. 

[Jenkins C.J. A grant of probate to a corporation solo 
enures only for the benefit of the person to whom the grant 
was made. Moreover, how can the Official Trustee bo i>re- 
sumed to be a corporation sole ?] 

If the Official Trustee is entitled to apply, and did so 
apply, the Court will not consider who was the particular officer 
who applied or to whom grant was made : In the goods of 
Willimn Haynes^ (3). The executor will be the Official Trustee 
for the time being. 

(2) (mOG) I. L. R. 21 Bom. 205, 2IL 
(3) (IS42) 3 Curt. 75. 


(1) [1909] 2 Ch. 34S. 
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Mr. Pugh (following). It was decided in In the goods of 
William Eaj/mcs (1) that probate may be granted to a corpora- 
tion sole. Now, in his judgment Cbitty J. held that the Official 
Trustee was in the position of a corporation sole as under the 
old Common Law. The proper remedy of the widow lay by 
way of appeal. The revocation of the grant to the Official 
Trustee would cause great inconvenience to the estate : for a 
space of three years the estate had been administered by the 
Official Trustee. 

Mr. Sircar (with him Mr. C. C. Ohose), for the respondent. 
The Official Trustee is not a “person” within the meaning of 
the Probate and Administration Act. He cannot be appointed 
executor or obtain grant of probate. If the Official Trustee 
is a corporation sole at all, he is such a corporation regulated 
by, and his powers are hmited by, the Official Trustee’s Act : 
Baroness Wenlock v. River Dee Company (2) , The Conservators of 
the River Tone v. Ash (3). The Official Trustee’s Act does not 
empower the Official Trustee to act as executor ; if he does, he 
does so outside the Act, and then he ceases to be a corpora- 
tion. 

[Jenkins C.J. The Official Trustee’s Act seems to consti- 
tute an office rather than a corporation.} 

It is submitted that inasmuch as the Official Trustee is not 
entitled in law to obtain grant of probate, Chitty J. had no 
jurisdiction to make the grant. A Court can pass judgment 
only upon a matter which it has authority to decide : Sukh Lai 
Sheikh V. Tara Chand Ta (4), Nusserwanjee Pestonjee v. Meer 
Mynoodeen ‘■Khan (5). The way to invoke the jurisdiction of 
the Court to obtain a grant of probate was on the application 
of a “person.” 

The test, whether a proceeding is an irregularity or a nullity, 
IS to see whether the party can waive the objection : Ashutosh 
Sikdar v. Behari Lai Kirtania (6). Here the proceedings were 
in rem and the widow could not waive the objection. They 

(1) (1842) 3 Curt. 75. (4) (1905) I. L. R. 33 Calo. 08, 71. 

(2) (1887) L. R. 36 Cli. D. 674, 685u (6) (18.55) 6 Moo. I. A. 134, 1.55. 

(3) (1820) 10 B. & 0. 349, 383. (fi) (1907) I. L R. 35 CuJo. 61, 73. 
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were a nullity:: Allan v. Dumlas (1) and Prosser v. '(S) 

were also referred to. 

Mr. B,C. MiUer, in reply, cited Malkarjun y. Narhari ( 

Jenkins C.J. This is an appeal from the Original Side of 
this Court in the Testamentary and Intestate Jurisdiction, the 
judgment complained of being one passed by Mr. Justice 
Fletcher, who directed that the grant of probate of the will of 
oneManick Lai Seal, deceased, to the Official Trustee be revok- 
ed, and that the grant of probate issued to the Official Trustee of 
Bengal for the time being be brought into the Registry of this 
Court. There is no dispute as to the facts, and the only ques- 
tion is whether this is a case where the Court , under section 50 
of the Probate and Administration Act, ought to revoke the 
probate that has been granted. This probate was granted by 
Mr. Justice Chitty on the 18th of November 1907, his order 
being that jirobate of the will be granted to the Official Trustee 
of Bengal : the probate actually granted was expressed to the 
Official Trustee of Bengal for the time being. At the time when 
the application was made Mr. Grey was Official Trustee, but he 
was merely officiating temporarily in the place of Mr. Miller 
the permanent incumbent. The ground on which Mr. Jus- 
tice Fletcher has revoked this grant of probate was that Mr. 
Justice Chitty had no jurisdiction to grant the probate now 
sought to be revoked : first, because the Official Trustee is not 
capable of being appointed executor ; and, secondly, because 
the learned Judge had no jurisdiction, in so far as he directed 
the grant to issue to the Official Trustee for the time being. 

It has not been contended before us that Mr. Justice 
Fletcher’s view of the law is not correct, and, speaking for 
myself, I am glad that he has raised this point. I think, how- 
ever, the appeal must succeed on the ground that, although Mr. 
Justice Chitty’s order may have been erroneous on the ground 
stated, it cannot be said that he had no jurisdiction to make 
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(1) (17S9) a T. R. 125, ^3) (1900) 1. L. B. 25 Bom. 337 i 

(2) {1855) X C?. B. K. S. 289. U. R. 27 I A. 216. 
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the order. It has become a commonplace that it is within 
tlie jurisdiction and competency of the Court to decide wrongly 
as well as to decide rightly, so that, even if it be assumed for the 
purpose of this case that Sir. Justice Chitty took an erroneous 
view of the position of the Official Trustee under the Official 
Trustee’s Act, it cannot, in my opinion, be said that he made 
an order as to which he had no jurisdiction. Beading the 
judgment of Mr. Justice Chitty, I have little doubt that he 
regarded the Official Trustee as a corporation sole ^ represented 
by the incumbent for the time being. H'e therefore regarded 
the Official Trustee as a person who could be appointed as 
executor within the meaning of the Pi'obate and Administra - 
tion Act. Further than that, he obviously was of opinion that 
there was nothing in the Official Trustee’s Act which precluded 
his becoming an executor of a will. However erroneous that 
decision may have been — and it is assumed for the present pur- 
pose that it is erroneous — still it was a decision to which the 
learned Judge was entitled to come. He was the Judge at 
that time exercising the testamentary jurisdiction of the Court 
’ in its Original Side, and the subject matter then before him w'as 
clearly one with which he was in every way competent to deal 
There 'was, therefore, no defect in respect of subject matter, or 
parties, or the nature of the proceeding, so that I am of opinion 
that the case does not fall mtliin section 50 of the Probate and. 
Administration Act. Further, I think this is not a case v’liei'e it 
would be convenient to exercise the power of revocation and 
annulment given by section 50 of the Probate and Administra- 
tion Act to -the Court, The evstate is one of very considerable 
value : probate was granted as far back as November 1907, 
and we are told, and it is not disputed, that during the three 
years that have elapsed since the grant of probate in an y trans- 
actions have taken place, so that serious questions might pos- 
sibly arise, notwithstanding the saving provision of soction 84 
of the Act, were the grant now to be cancelled. 

The result then is that, even assuming the order of Mr. Jus- 
tice Chitty to have been erroneous, I still think that the order 
lor revocation should be set aside. 


VOL. ' 

' I iK)tiee' tliat' Mi\ Justice eoiirso of his juclg- 

inent ill In the Goods of Mmiick Lai Seal (1), points out that if 
the Official Trustee takes up the executorship, he will receive 
no reniuiieration for that portion of the duties, but only under 
the Official Trustee’s Act, for his management as trustee : and 
it lias l)cen stated before us that no remuneration is claimed, 
or will be claimed , in respect of the executorship. I must 
point out that it was not competent for the learned Judge to 
express any opinion as to the right of the Official Trustee to 
remuneration — as trustee — for that was obviously not a matter 
before him. My reason for alluding to that remark is to safe- 
guard myself against being supposed to have assented to the 
view that this Court in its testamentary jurisdiction can come 
to any decision as to the right of the Official Trustee to remu- 
neration as a trustee, or even as to his capacity to take up the 
trusteeship. 

The appeal must therefore succeed. The order of Mr. Jus- 
tice Fletcher must be set aside. The respondent must pay the 
appellant’s costs lioth in this Court and in the Court of first 
instance without jirejudice to the right of the latter to have the 
costs to be paid out of the estate. We direct tliat probate be 
re-issued. 
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WooBROFFE J. T agree that the order of the learned Judge 
should be set aside. In this case the Official Trustee applied 
for probate as being a person appointed by the ivill of the testa- 
tor, and the application was made to a Court having probate 
jurisdiction. It is admitted that the Court had jurisdiction 
over the subject-matter, that is the grant of probate. The 
question then to be decided was whether the Official Trustee 
was a person entitled to apply for such probate. This was not 
a question of jurisdiction, but was one of the questions which a 
Court possessing probate jurisdiction had to determine during 
the course of its exercise. If Mr. Justice Chitty had not juris- 
diction to decide this point, what Court had ? There was no 
defect, therefore, in the proceedings within the meaning of 


(1) (1907) I. L. K. 35 Ode, 150, 
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section' 50 of the Probate and Administration Act. Whetber 
tlie decision on the question as to the right of the Official 
Trustee ' to obtain ■ probate was a' right or a wrong decision 
does not concern us, but having been given, it was binding 
on a court of co-ordinate jurisdiction. Further, the Court 
has discretion under section 50 of the Probate and Adminis- 
tration Act to revoke or annul the grant of probate. No doubt 
there are cases where a Court which is given a discretion by the 
statute is hound under the circumstances of the case to exer- 
cise that discretion in the applicant’s favour ; but this is not the 
case here. This is a case where revocation was likely to cause 
the greatest inconvenience, for we are informed that the ad- 
ministration having gone (»n for several years has nearly come to 
an end. It would, therefore, be disastrous at such a stage to re- 
open all that had been meanwhile done under an order to which 
the present respondent was a consenting party. Such consent 
may not give jurisdiction : but it is a circumstance which 
may be, and should be, considered on the question whether 
the Court should exercise its discretion at the instance of such 
party and declare that there had been no jurisdiction. 

Appeal allowed. 

j, o. 

Attorneys for the appellant : B. N. Basu db' Go. 

Attorney for the respondent : N, C. Oupta. 
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Before Mr. Justice Mookerjee and Mr, Justice Teimon. 

GHHAYEMANNESSA BIBI 

V. 

BASIRAR RAHMAN.^ 

Power-of -attorney — Omission of name of mukhiiar in the power, by mistake— 
Amendment of mistake by Court by allowing fresh power to he filed— Inherent 
jurisdiction of Court to allow amendment of mistake— Effect of amendment 
as to limitation — Civil Procedure Code {V of 1908) ss. 36, 37— Mules and 
Circular Orders, Ch. XI, Art. 34. 


Where there is no doubt as to the fact that the mukJitiar who tiled an appli- 
cation for execution had in fact authority from the decree-holder to do so, and 
that his name was omitted by mistake from the power-of -attorney, the Court 
may, in its discretion, allow the power to be amended, upon proper application 
by the decree-holder for the insertion of the name of the attorney. 

If such amendment is allowed, it takes effect from the date when the power- 
of-attorney was originally tiled. 

Second Appeal by the decree-holder. 

This appeal arose out of an application for execution of a 
decree. The application was made on the 29th June 1908. 
It was presented hy a muihtiar, Gopi Nath. The mukhtiar- 
norrt«, however, had not in its body, by mistake, the name of 
the mukhtiar who signed at the back. This formal defect was 
allowed to he rectified by the Subordinate Judge, and a 
properly executed mukhtiarnama was filed on the 10th Septem- 
ber 1908. The judgment-debtor ohiected that the application 
for execution was barred by Umitation, as the date of the appli- 
cation mixst be taken to be the date when the properly executed 
m/ukUiarnama was filed. The Subordinate Judge overruled 
this objection. Meanwhile, the pleader, who appeared for the 
decree-holder in the original suit, also accepted the power filed 

♦Appeal from Appellate Order No. 306 of 1909, against the order of W. N. 
Delevingne, District Judge of Hooghly, dated April 19, 1909,:reversing the order 
of Surendra Nath Mitra, Subordinate Judge of Hooghly, dated Jan. 2, 1909, 
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lOio l)V (lopi Xnth. He signed Ihc a])prjean(.*n for execuf ioip 
))y orrlerof Court, on tlie 2nd January 1000, tlu^ date rni which 
the application was granted hy the Subordinate Jndg'c. 'ri.ie 
iiidgmcnl -debtors annealed to the District Judge. He dccrc^dl 

Basirar \ ^ . r 

Rahmak. the appeal. According to him, the application ior c^\<.‘cntioii 

being filed by a muhlitiar who had no authority to apj^ear for 
the decree-holder, and the properly exeented power presented 
being dearly out of time, the application was barred. He alsi) 
held that the subsequent acceptance of the pow’cr and applica- 
tion by the pleader wdio appeared for the decree-holder in the 
original suit could not validate the proceedings. 

The decree-liolder thereupon preferred this second appeal. 

Bobu Jadunath Kan'jilal^ for the appellant. The original 
mukhtiarnama ^vas allowed to be amended by the Court by fresh 
power. The Court has inherent jurisdiction to allow^ amend- 
ment of mistakes. The application of 10th September should 
be held to date back to 29th June, or the latter application re- 
garded an application for amendment. The judgment-debtor, 
moreover, never objected in the Court of first instance on this 
ground : see Civil Procedure Code, sections 36, 37 and 39 on 
the rules of procedure for powers and mukMiars, See also 
Panchanan Singha Roy v. Dwarka Nath Roy (1), Enhim Chand 
Bold V. Kamnlamnd Singh (2) on the inherent pow^’ers of Courts 
to amend mistakes, and also Dliawpat Singh v. Lilanand' Singh 
(3), Autoo MisrfiA v. BidJioomookhee Dabee (4), aiid Mtirari Led 
V. IJmrao Singh (5). On the retrospective effect of amendments, 
see Skinner Y, Orde (6), Fiizloor Riihnan v, AMa:f (7) and 

Maegregor v. Tarini Churn Sircar (8). 

Babii Nagendranath Mitra, for the respondent, eontonded 
that where rules of procedure have been laid down by the Court , 
they must be strictly adhered to. 

. Cur. adv, viiU, 

(1) (1905) 3 C. L. J. 29. (5) (1901) I. L. R. 23 Ail. 490. 

(2) (1905) L L, K. 33 Gale. 927. (6) (1879) I. L. R. 2 Ail. 241. 

(3) (1869) 2 B. L. R. App. 18 . (7) (1884) L L. R. 10 Calc. 541. 

(4) , (1878) I. L. R, 4 Cale.:605. (8) (1886) I L. R. 14 Calc. 124 , 
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Mookebjee AND Teunon JJ. We are invited ill this i9io 

a])}.)eal to reverse an order of the District Judge hy wliich he Chhaye- 

lias dismissed an application for execution of a decree avS barred 

1>v limitation. ^ 

. Basieak 

The appellant obtained the decree on the 5th July 1905. Rahmak. 
On the 29th Juno 1908 she applied for execution. This appli- 
caticii was presented by a mukhtia7\ Gopi Nath, who signed 
on the back of the mukhtianimna which was attached to the 
application. Asa matter of fact, the body of the mukhtiar- 
7%mim did not contain the name of this miiklitim\ and the case 
of the appellant throughout has been that the name was omit- 
ted by the mistake of the miter who drew up the power-of- 
attorney. The Officer of the Court who examined the appli- 
cation overlooked this defect, though he found out that the 
application was not in order, as the properties sought to be 
attached had been imperfectly described. On the 2nd July 
1908, the application was returned to the ‘‘ filing pleader ” 
for amendment within seven days. The application was 
amended, and refiled on the 6th July following. It was there- 
upon registered, and notices were directed to be issued on the 
judgment-debtor under section 248 of the Civil Procedure Code. 

On the 5th August the judgment-debtor filed his objections. 

One of these was that the application was barred hj limitation ; 
another was that the person who had verified the aj^plication 
was not the duly authorised agent of the decree-holder : but no 
objection appears to have been expresslj’^ taken that the nmkh- 
Urn' had not been duly em])owered to file tlie application. It 
is not clear how the mistalve ^vas first discovered ; but on the 
lOtli September the decree-holder filed an application, in 
which it was stated that by ah oversight the name of the 
mukhtiar had been omitted from the power-of-attorney, and 
along with it a properly executed inukhUaryiuma in favour of 
Gopi Nath was filed. The Court directed this ^mikJitiamama 
to be placed on the record. 

At the hearing, it was objected that there was no application 
in accordance with law till the 10th September 1908, and that 
it was consequently barred by limitation* ; but the Subordinate 
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i9io Judge overruled this objection. It may be ineiitioned that the 
Chh.vye- decree-holder anticipating the objection had, on. the 19th Sep- 
tember, got Dasarathi Ghosh, who iiad appeared in the original 
BASi RAE appeal, to accept the power tiled at first by Gopi Nath ; 

Rahman, and ou the 2nd January 1909 Dasarathi also signed the appli- 
cation for execution. The Subordinate Judge thought that 
this was sufficient to validate the proceedings and allowed 
execution to proceed. On appeal, the District Judge held that 
the proceedings were illegal ; the application for execution 
which had been originally signed by Gopi Nath was inopera- 
tive, because it was not tiU the 10th September that Gopi Nath 
had written authority to appear on behalf of the decree-holder, 
and the application treated as made on that day was obviously 
barred by limitation ; on the other hand, the application could 
not be validated by the subsequent signature of the pleader 
who had appeared in the original suit. In other words, accord- 
ing to the District Judge the application was inoperative, 
because it had been signed and presented by a miikliUar who 
had no written authority at the time, and had not been signed 
by the pleader who might, at that time, have filed iL In this 
view the District Judge allowed the appeal and dismissed the 
application for execution. 

The decree-holder has now appealed to this Court, and on 
her behalf it has been contended that in the events wiiich had 
happened, the application ought to have been treated as within 
time ; that although the original mnhhtiurnama did not contain 
the name of the mukhtiar who accepted it, it was open to the 
Court to allow the mukhtiarmma to be subsequently amended ; 
and that the application of the 10th September 1908 might, in 
substance, be treated as an application for such amendment. 
It has further been argued that as objection was not taken on 
this ground by the judgment-debtor, he must be taken to have 
waived it, and that in any event the Court had inherent power 
so to amend the proceedings as to do justice between the parties. 
These positions have been controverted on behalf of the respon- 
dent, and it has been broadly argued that the parties ought to 
■ be made strictly to adhere to the rales ;of procedure on the ■ 
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subject. The question raised for our decision is one of some i9io 
novelty, and is not altogether free from difficulty. But after ch^tb- 
careful consideration of the arguments addressed to us on both 

sides, we are of opinion that the contention of the appellant 

. ' Basibab 

snoiild prevail. Eahman. 

Section 30 of the Civil Procedure Code of 1882 provides 
that any application or act required or authorised by law to 
be made or done by a party to a suit, may be made or done by 
his recognised agent or by a pleader duly appointed to act on 
his behalf. Section 39 provides that the appointment of a 
pleader shall be in writing, and such appointment shall be filed 
in Court.. Section 37, which deals with recognised agents, 
specifies the classes of persons by whom appearances, applica- 
tions. and acts may be made or done on behalf of the parties. 

The second clause of the section deals with certificated muhJir 
tiars, who, when holding special powers-of -attorney authorising 
them to do on behalf of their principals such acts as may legally 
be done by nmkhtiars, may appear or act. Under the rules of 
this Court, a certificated mukMiar is authorised to file an 
application for execution (Rules and Circular Orders, Chapter 
XI, Article 34). Section 37 of the Code, however, does not 
define a po wer-of -attorney , nor is any definition given elsewhere 
in the Civil Procedure Code, or in the General Clauses Act. 

A question might, perhaps, therefore arise as to whether a 
pow’-er-of-attorney, for purposes of section 37, must always be 
in writing; in other words, whether authority to act, when 
conferred upon a certificated mukMiar^ must be by a written 
instrument. 

In England, it appears to have been ruled that written 
authority is not absolutely necessary, and that parol authority 
is sufficient : Lord v, Kellet (1). The case of W right v, Castle (2) 
shows that an attorney \7ho acts without a written authority 
may find himself in trouble if his client denies that he had 
authority to institute the proceedings ; and Lord Eldon observed 
that a solicitor must furnish himself with an authority in writr 
ing (Street on Equity Procedure, Volume I, sections 570 and 641 1 
(1) (1835) 2 Myi. & K. 1. (2) (1817) 3 Mer. 12 ; 36 E. B. 12. 
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Gibson on Suits in Chancery, section 1174; Animal Practice, 
1910, Volume II, page 436). In this country, it is uiidonbtodly 
the practice for miikhtiars to file mulchtairnamas^ and as it 
has not been argued that a power-of- attorney under section 37 
may be by parol, we shall assume that it must be in writing ; 
that is, that a power-of-attorney is an instrument by which 
the authority of an attorney in fact is set forth; This view 
receives some support from the case of Walker v. Memmetf {!), '[ 
If , therefore, written authority is essential, the question arises 
whether an application made by an attorney, whose name has 
by mistake been omitted from the power, can be validated by 
a subsequent amendment. In our opinion there is no reason- 
able doubt that the Court has inherent power to allow such 
amendment to be made, and that the amended power takes 
effect from the date when it was originally filed. 

In the first place, it is clear upon the authorities that a 
Court has inherent power, in any particular case, to adopt such 
procedure as may be necessary to enable it to do that justice 
for the administration of which alone it exists : Panclianan 
Sirigha Roy v. Dwarka Nath Roy (2), Hukum Ohand Bold v. 
Kamalanand Singh (3). As Mr. Justice Mahmood observed in 
Narsingh Dasr, Mangal Duhey (4), ‘ the Courts are not to act 
upon the principle that every procedure is to be taken as pro- 
hibited unless it is expressly provided for by the Code, but on 
the converse principle that every procedure is to be understood 
as permissible till it is shown to be prohibited by the law^’ This 
is of course subject to the qualification that, in the exercise of 
its inherent power, the Court must be careful to see that its 
decision is based on sound general principles, and is not in 
conflict with them or the intentions of the Legislature. A 
similar view was emphasised by Lord Penzance in Kendall v. 
HamiUon{5), where he observed that procedure is the machinery 
of the law after all, the channel and means whereby law is 
administered and justice reached ; it sorangely departs from its 

(!) (1846) 2 a B. 850 ; 69 K. R. 625. (3) (1905) I L. R. 33 Calc.. 927. 

(2) (1905) 3 a n X 29. ' (4) (1882) I. h. R 5 All 163. . 

(5) (1879) 4 App. Ca«. 504. 525 
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proper office, when, in place of facilitating, it is permitted to 
obstruct and even extinguish legal rights, and is thus made to 
govern where it ought to subserve. Now there can be no room 
for controversy that the Code of Civil Procedure allows amend- 
ments to be made in judicial proceedings under various circum- 
stances. No comprehensive formrda can be framed to define 
precisely the power of a Court to allow such amendments to be 
made, but this much may be laid down as the cardinal rule, thcat 
the allowance of amendments must, in every stage of the ease, 
rest with the discretion of the Court, and that discretion must 
depend largely on the special circumstances of each case. If 
a hmitjp.. amendments may. he laid,down,.it is this ; that they 
'must not be allowed to preju di ce the substantial rights, of the 
party in favour of whose opponent the amendment is allowed, 
hut observing due caution in that regard, the time and extent 
of each amendment are in the judicial discretion of the Court : 
Hardin V. Boyd (1), Codington v. Maff (2). 

In a case like the present, where there is no doubt as to the 
fact that the mukhtiar who filed the application for execution 
had in fact authority from the decree-holder, and that his name 
was omitted by mistake from the power-of-attorney , it is, in our 
opinion, reasonable to hold that the Court may in its discretion 
allow the power to be amended upon ijroper application by 
the decree-holder for the insertion of the name of the attorney. 

The view we take is supported by the case of Pinde v. Norton 
(3) .where a mistake of a name in a warrant-of -attorney to suffer a 
common recovery was allowed to be amended : see also Comyn’s 
Digest, 5th Edition, Volume 1, page 7 4(5, tit. Attorney, 
and Bacon’s Abridgment, 7th Edition, Volume I, page 404, 
tit. Attorney. The same view is borne out, to some extent, 
by the decisions in Dlianpai Singh v. Lilanand Singh (i). An too 
hlisree v. Bidhoomoolckee Dabee (5) and Lakhmi Das v. Gobind 
Ram, (G), where want of authority in the person who presented 
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(1) (1884:) 113 U. S. 756. 

(2) (1862) U N. J. Eq. 430 ; 

, 82 Am. Dec. 258. 

(3) (1554) Dyer, I05a, 


(4) (1869) 2 B. L. R. App. 18* 

(5) (1878) I. L. R. 4 Cale. 005. 

(6) (1882) Piinj. Record 105^ 
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an application for execution was treated as a mere irregularity 
which could be waived, a view not inconsistent with that taken 
in Miirari Lai v. Umrao Singh (1). 

In the second place, it is reasonably clear that if such 
amendment is allowed, it takes effect from the date when the 
power-of-attorney was originally filed. It is not practicable 
to lay down any rule of universal application on the subject of 
the retro-active effect of amendments. There are cases, 
however, in which amendments have been allowed with retro- 
active effect ; for instance, when a plaint has been filed upon 
insufficient court fees, upon payment of deficit court fees, the 
suit must be taken to have been instituted on the day when, 
the plaint was originally filed : Skinner v. Orde (2). In other 
cases of amendments also, for instance, amendments of appli- 
cations for execution of decrees, the amended application has 
been treated, for purposes of limitation, as if it had been pre- 
sented in its amended form on the original date : Fnzioor Btihman 
V. Altaf Hossen (3), MacgfegoTv, Tarmi Churn Sircar (4), Jiuxit 
Dube V. Kali Charan Bam (5), Shama Prasad Chose v. Tahi 
Mullih (6), which were not referred to in Baghunaiha Thaha 
Chariar v. Venkatesa Tawker (7), where a different view was 
taken. In fact, when an amendment has been properly made, 
and the cause of action is not altered, the amended pleading 
may "properly be regarded , as a .continuation of the original 
pleading apd takes effect asof the date when the latter was filed. 
On these principles, we must hold that it was competent to the 
Court of first instance to allow the omission in the original 
power-of-attorney to be supplied, and that as soon as the defect 
was removed, the proceeding was validated from its inception. 

The result, therefore, is that this appeal must be allowed, 
the order of the District Judge set aside, and that of the Court 
of first instance restored with costs throughout. 

. AffeaLalhwecL'' 

fi, M. 

(1) (1001) I. L. B. 23 All. 499. (1) (1886) 1. L. B. 14 Cale. 124, 

(2) (1879) T. L. B. 2 All, 241 ; (5} (1806) L L. B. 20 AH. 478. 

I.. B. 6 T. A. 126. (6) (1901) o C. W. X. 810. 

(3) (1884) T. L. R. 10 Calc 641. (7) (1902) T. L. R. 26 Mad. lOI. 
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Before Mr. Juatice Brrti and Mr. Jiiatice Sharfnddm. 

RAJRANT DASSI 

V. 

GANESHPRASAD SRICHANDAN MAHAPATRA.* 

Sale for Arrears of Revenue — Irregtdarity — Suhaiantial Loss — Sale NoH fixation. 

imorrect entry in — Notice-— Beng, Act VII of ISOS. as. S. Il—Beng. Act XI 

of 1859, 8. 3S. 

An incorrect entry in a sale notification, resulting in mi.sleading intending 
bidders, is an irregularity such as is contemplated by s. 33 of Bang. Act XI of 
1859. 

Deonandan Singh v. Manhodh Singh (1) discussed. 

Though s. 8 of Beng. x\ct Vllof 1808 prevents a plaintiff from proving any 
ikTegularity in the service of notice required by s. 11, yet it would not prevent 
him from proving that a notice in contravention of the provisions of that Act 
was served in a wrong inehal which in itself and by its service supported the 
conclusion that the mis-statement in the sale notification constituted a serious 
irregularity. 

Appeal by the defendants, Sreemati Rajrani Dassi and others. 

This appeal arose out of a suit instituted by the plaintiffs, 
Ganeshprasad Srichandan Mahapatra and others, under sec- 
tion 33 of Act XI of 1859, for setting aside the sale of a taluq 
called Pachitira, held for arrears of Government revenue, on the 
6th February 1905. The plaintiffs were defaulting proprietors 
of the taluq sold. They applied to the Commissioner of Orissa 
to have the sale set aside, but their appeal -was rejected on the 
3rd July 1905. 

The plaintiffs based their case on the following grounds, viz., 
(i) that by the notice issued before sale under section 6 of 
Act XI of 1859, the name of the proprietor of a different taluq 
was set forth as the owner of the taluq sold ; (ii) that the notice 
issued under section 7 of the Act was never published in any 
village of the taluq sold, but published at Bhagra, comprised 

* Appeal from Original Decree, No. 394 of 1907* against tlie decree of 
Jogendm Nath Mukerjee, Subordinate Judge of Cuttack, dated Aug. 5, 3907. 

(1) (1004) I. L. R. n Calc. 111. 
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1910 in the taluq held by the proprietor whose name was wrongly 
BAJBAsrr marked in the office notice as the owner of the taluq sold ; 

(iii) that the value of the taluq sold was Rs. 6,000, but the price 
Ganesh- obtained at the sale was only Rs. 1 ,000 : and they contended 

Sbiohandan- that they had suffered substantial injury by reason of that 
. ’ irregularity. Tlietaluq was purchased by the sixth defendant. 

Ram Prasad Jena, who was the agent of the fifth defendant, 
Raja Baikuntha Nath Dey Bahadur, but eventually it was 
purchased by the defendants (the appellantvs) who bad their 
names registered under Act VII of 1876. 

The Subordinate Judge, on the 5tb August 1907 , decreed the 
plaintiffs’ suit and set aside the sale of the taluq, holding that 
the sale in question was held contrary to the provisions of tlie 
Revenue-sale Law, and that in consequence the plaintiffs 
had sustained substantial loss by reason of such sale. From 
this order the defendants appealed to the High Court. 

Bobu Pravash Chandra Mittra and Tarit Mohan Das y for the 
appellants. 

Bahu Shih Chandra Palit.ioT 

Brett and Shareuddin JJ. This is an appeal against an 
order of the lower Court setting aside a sale held for arrears 
of Government revenue. It appears from the judgment of the 
lower Court that a takiq called Pachitira, bearing No. 160 on the 
Collectorate roll of Balasore, was sold for arrears of Government 
revenue for the November kist of 1904, amounting to Rs. 24. 
The property was sold on the 6th February 1905 for Rs. 1,000 
and purchased by the appellants, and the sale was confirmed on 
the 1st August of the same year. There was an appeal to the 
Commissioner by the respondents, the original proprietors, 
which was rejected on the 3rd July 1905. The present suit 
was instituted on the 3rd July 1906 under section 33 of Act XI 
' of 1859. . 

The grounds which were put forward for setting aside the 
sale were two : First, that in the 6th column of the sale pro- 
' ■ . clapiation, under section Oof Act XI of 1859, the name of the 
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jjroprietor was wron.gly stated. The name given was Bhajaii 
Rant of Jesatikri, It seems that there is on the Colectorate 
roll of the Cuttack District a mehal bearing Towzi number lOO, 
and that the proprietor of that mehal is Bhajan Raut. Rent 
for this mehal is paid into the Balasore Collectorate. The case Sriohand an 
for the plaintiffs was that, owing to that mis-statement in the 
sale notification, intending bidders were misled ; that there 
was doubt as to the estate which was actually being sold, and 
that, in consequence, the mehal, the proper value of which was 
Rs. 6,000, was sold for Rs. 1,000 only. 

The second point taken was that the notice required by sec- 
tion 7 of Act XI of 1859 was served, not in mehal Pacliitira, 
which is estate No. 160 on the Balasore Collectorate, but in 
mehal Bhagra, which is estate No. 160 on the CoUectorate roll 
of the Cuttack District, and of which the proprietor is Bhajan 
Raut. It was contended that this constituted a serious irre- 
gularity, and that, these two irregularities having resulted in a 
substantial loss to the proprietor of the mehal, the sale should 
be set aside. The lower Court has come to the conclusion that 
these mistakes in the proceedings loading up to the sale con- 
stituted irregularities. It has also come to the conclusion that 
the property was sold for a very inadequate price, that the 
proprietors suffered substantial loss, and that the loss was 
consequent on the irregularities. 

It has been contended before us that, under the rulings of 
this Court, the view taken by the lower Court cannot be sup- 
ported. It has been argued, on the authority of the case of 
Deonmidan Singh v. ManhodJi Singh (1), that it must be held 
that the mis-statement of the name of the prof)rietor in the 
sale notification did not constitute an irregularity, because the 
provisions of section 6 of Act XI of 1859 do not require that the 
name of the proprietor should be entered in the sale notification. 

It has also been contended that the service of the notice under 
section 7 of Act XI of 1859 in. the wrong village cannot be 
regarded as an irregularity, which, coupled with substantial 
loss, would have the effect of vitiating the sale, because, under 

{!) (1004) r. h R. n Cfkh ni. 
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the provisions of section 8 of Act VII (B.C.) of 1868, the sale 
certificate itself must be taken to be conclusive evidence in 
favour of the purchaser that the notices had been duly served 
and posted. In our opinion, the facts of the present case are 
peculiar, and the ruling on which the learned pleader for the 
appellants has relied cannot be taken to afford sufficient 
authority for holding that the view taken by the lower Court 
is incorrect. In the present case, we have it as a fact that 
there are two estates bearing the same number-one on the 
Cuttack Collect orate roll, and the other on the Balasore Collec- 
torate roll ; that the estate which was sold, belonging to Ganesli 
Prasad and others, was numbered 160 of the Balasore Collec- 
torate, and the estate bearing number 160 on the Coilectorate 
roll of Cuttack is the property of Bhajan Raut. The description 
given in the 6th column of the sale notification was certainly 
one which was calculated to create confusion, and in itself would 
appear to indicate that the Coilectorate authorities were of 
opinion that the estate which was about to be sold was estate 
No. 160 on the Cuttack Coilectorate. Evidence has been 
given to prove that in this case persons came to the sale intend* 
ing to buy the estate on the Cuttack Coilectorate, which they 
thought was about to be sold, but that, when they arrived, 
they found that there was some confusion, as the tahiq was 
described as Pachitira and not Bhagra, and, therefore, they 
went away without making any bids. One of the witnesses 
says that if the name of the owner of Pachitira had been entered 
in the sale notification he might have bid at the sale. The lower 
Court has come to the conclusion that the mis-statement in 
the sale notification had the effect of misleading intending 
bidders, and that therefore it was an irregularity. The case 
on which the learned pleader for the appellants has relied in 
support of the present appeal does not go so far as to say that, 
where there has been a mis-statement which has misled intend- 
ing bidders, it would not constitute an irregularity, but 
what was decided in that case was that the statement of 
the name of a deceased proprietor was not an illegality wliich 
would render the sale void, because, under the terms of the Act, 
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it was not necessary to enter the name of the proprietor at all. i9io 
The mere fact that the law does not require the name of the Rajbani 

proprietor to be entered is very different from what has been 
alleged to have occurred in the present case, namely, that the Ganksh- 

name of a wrong proprietor was entered, and that, in conse- Sriohandait 
quenoe of that mis-statement, intending bidders were misled. 

In our opinion such an incorrect entry resulting in misleading 
intending bidders must be held to be an irregularity such as is 
contemplated by section 33 of Act XI of 1859. It has been 
suggested that this irregularity is not contrary to the provisions 
of the Act. In our opinion it is such a departure from the 
provisions of the Act as to constitute an act contrary to the 
provisions of the law. The ^object of the provisions of the Act 
is to give to the intending purchasers correct information as to 
the property to be sold, and when, as in this case, wrong in- 
formation has been given, and intending bidders have been 
misled or involved in doubt as to the property to be sold, that 
is an act contrary to the intention of the Act, We are, there- 
fore, of opinion that in the present case the lower Court was 
perfectly right in holding that the mis-statement contained in 
the sale notification constituted a substantial irregularity. 

So far as the second point is concerned, we are of opinion 
that though the provisions of section 8 of Act VII (B. 0.) of 
1868 would prevent the plaintiffs from proving that there was 
any irregularity in the service or posting of the notice required 
by the provisions of section 11 of the Act, still it would not 
prevent them from proving, as in the present case, that a notice 
in contravention of the provision of that Act had been served 
in a wrong mehal, which in itself and by its service supported 
the conclusion that the mis-statement in the sale notification 
constituted a serious irregularity, because it led to mistakes in 
the service of the notice with the result of deterring intending 
purchasers from bidding at the sale. 

We think, therefore, that the judgment and decree of the 
lower Court are not open to objection. We accordingly con- 
firm them and dismiss the appeal with costs. 

■ Appeal dismissed. 

53 
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CRIMINAL REVISION. 


Before Mr, Jiistke Stephen and Mr. Justice Carndnff, 

EMPEROR 

V. 

SOURINDRA MOHAN CHUCKERBTJTTY.* 

Bail — High Court, jurisdiction, of, to grant hail — Grounds of hail — Sufficient cause 
for further inquiry into guilt of accused — Undue delay — Talcing cognizance — 
Application of special procedure to the case — Power of the Lieutenant-Gov- 
ernor — Criminal Procedure Code {Act V of 1898) ss. 190, 497, 498 — 
Criminal Law Awmdment Act (XIV of 1908) es. 2, 12 14 (i). 

The power of the High Court to grant bail any case*" under s. 498 of th© 
C^riminal Procedure Code is not affected by Act XIV of 1908, but th© Court 
ought, in th© exercise of its discretion, to take into consideration th© limitation 
imposed by s. 12 of the latter. 

Th© High Court refused bail where it appeared from the record and the 
Magistrate’s explanation that there was cause for further inquiry into the case 
against the petitioner, and that there had been till then no undue delay in the 
proceedings. 

Where a police report of a dacoity was submitted to the Sub-Divisional 
Officer of Diamond Harbour on the 24th April 1909, the date of the dacoity, 
and the case was subsequently withdrawn by the District Magistrate to his 
own file, and on the 20th January 1910 an order %vas made by the Lieutenant- 
Governor in terms of s. 2 of Act XIV of 1908, applying the provisions of 
Part I to the case : — 

Held, that the latter Magistrate had taken cognizance, and that th^i.Lioute- 
nant-Governor had power to make the order. 

The petitioner is the son of Babn Mohini Mohnn Chucker- 
butty, a vakil of the High Court, residing at 31, Sitaram Ghose’s 
Street in the town of Calcutta. The facts of the case appear to 
be that on the 24th April 1909 a dacoity took place at Nettra, 
and on the same day the police sent up a report of the occur- 
rence to the Sub“divisional Officer of Diamond Harbour. On 
the 2nd September Lalit Mohan Chuckerbutty, one of the 
accused concerned, was arrested, and made a confession on the 
18th October. The case was subsequently transferred by the 
District Magistrate of Alipore to his own file, and, on the 20th 

*Crimina] Miscellaneous No. 29 of 1910, against the order of F. R. Roe, 
Sessions Judge of Alipore, dated Feb. 17, 1910. 
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January 1910, an order under section 2 of Act XIV of 1908 was 
issued in the following terms : — 

“ Whereas the District Magistrate of the 24-Parganas has taken cognizance 
of offences tinder ss. 395 and 397, I. P. 0., alleged to have been committed by 
the persons accused in the ease of Emperor v. Lalit Mohan ChuclcerbuUy and 
others, known as the Nettra dacoity case, . . . .and whereas it appears to the 
Lieutenant-Governor of Bengal that . . . .the provisions of Part I of the Indian 
Criminal Law Amendment Act should be made to apply to the proceedings in 
respect of the said offences, now, therefore, the Lieutenant-Governor, with 

the sanction of the Governor-General in Council, hereby directs that 

the provisions of the said Part shall apply to the said case. 

By order of the Lieutenant-Governor of Bengal, 
(Sd.) F. W. Ddkb, 

20th Jan. 1910. Chief Secretary to the Government of BengaV^ 

On the same day the house of the petitioner’s father was 
searched, but nothing incriminating found. By arrangement 
with the Commissioner of Police the petitioner surrendered on 
the 24th, and was arrested by the police and put up before the 
Joint Magistrate of Alipore, who remanded him to jail. An 
application for bail was then made on the 28th to the District 
Magistrate, who passed an order as follows : — “ I know nothing 
about the accused. Let the record be put up to morrow at 
my room.” On the next day he refused bail stating “ He was 
only arrested on the 24th January, and I, therefore, refuse bail.” 
Another application made to him on the 5th February was also 
rejected on the ground that it was a case under special proce- 
dure, and that it was perfectly useless to ask for bail. The 
Sessions Judge was next unsuccessfully moved for bail under 
section 498 of the Criminal Procedure Code on the 17th. 
The petitioner then obtained a Rule from the High Court on 
the 23rd, calling upon the District Magistrate to show cause 
why bail should not be granted on the grounds that no order 
had been made applying Act XIV of 1908, and that there did 
not appear any sufficient cause for further inquiry into the guilt 
of the petitioner. 

The Magistrate submitted the following explanation 
“ This accused has so far been in custody for one month. The police inquiry 
is not being conducted under my orders, but the record shows that the accused 
has a full confession. It is also within my knowledge that other evidence 
of a similar nature is in the possession of the police. There are 17 accused 
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under arrest, and I do not think the time has yet come when I would insist on 
the police placing before me the evidence which implicates each of them. I 
further Vjeg to inform you that Sourindra Mohan Chuckerbutty is in custody on 
a warrant issued under s. 400, 1. P. C., by the District Magistrate of Howrah.’’ 

It appeared that when the Rule came on for hearing the 
final police report in the case had not been submitted, nor had 
any magisterial inquiry under Act XIV of 1908 commenced, 
nor was any evidence recorded against the petitioner. 


The Advocate-General {The Hon^ble Mr, Kenrick^ K,G,,) and 
The Deputy Legal Bemembrancer {Mr, Orr), for the Crown. A 
police report of the dacoity was sent in on the 24th April 1909, 
and the case was pending before the District Magistrate on the 
20th January 1910, when the order of the Local Government 
under section 2 of Act XIV of 1908 was passed. It cannot be said 
that the Magistrate has not taken cognizance when the above 
order has been made and the accused are in custody under his 
directions. As to the jurisdiction of the High Court, section 12 
of the new Act must be read with section 14(1), and it is clear 
that these sections are the antithesis of sections 497 and 498 of 
the Code. The High Court has no power under section 498 
to grant bail in cases to which the Act has been applied, as 
in exercising it the Court would be giving effect to a section of 
the Code inconsistent with the scope of the Act. The object of 
the recent Act is to secure a speedy trial, and the release of an 
accused on bail was not intended. Section 498 has, by impli- 
cation, been repealed by the Act. The accused was arrested 
only on the 24th January, and the police investigation is still 
pending. It cannot now be determined that there is no 
ground for further inquiry into his guilt. 

Bahu Sarat Chandra Boy Chowdhry (with him Babu Dasha* 
rathi Sanyal), for the petitioners. Act XIV of 1908 does not 
apply to the case of the present accused. There is nothing to 
show that the petitioner was arrested as an accused in the case 
to which the Government order of the 20th January refers. The 
Act can only be applied after a Magistrate has already taken 
cognizance. There is nothing to indicate that cognizance has 
been taken of any case against the present accused. The 



VOL. XXXVII. ] CALCUTTA SEBIE 


415 


Magistrate’s explanation shows that cognizance has not yet 
been taken. The final police report has not; yet been sent in, 
and there is no suggestion that cognizance could be taken in 
any other way under section 190 of the Code ; Lee v. Adhi- 
hary (1). Further, the Magistrate cannot be said to have 
taken cognizance, as under section 3 of Act XIV of 1908 the 
inquiry next follows, and no police investigation, as is now 
pending, can intervene between the taking of cognizance and 
the inquiry. As to the jurisdiction of the High Court under 
section 498 of the Code, the new Act does not afiecb it. Section 
12 thereof only curtails the power of the Magistrates under 
section 497 of the Code, and the provisions of section 498 of 
the latter are not inconsistent with any procedure prescribed 
by the Act. The power of the High Court under section 498 
cannot be taken away by implication: see Maxwell on Inter- 
pretation of Statutes, 4th edition, pp. 122, 193 and 233. This 
a fit case for bail. The accused has been in custody for over 
a month without evidence against him being recorded. The 
police have had ample time since his arrest to procure evidence, 
but it does not appear that they have any incriminating evid- 
ence against him : Jamini Mullick v. Emperor (2). 
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Stephen and Caendupe JJ. A rule has been granted in 
this case on the District Magistrate of the 24-Parganas to show 
cause why bail should not be granted on the ground that no 
order has been made applying the Indian Criminal Law Amend- 
ment Act, 1908, to the case ; and on the further ground that 
there does not appear to be any sufficient cause for further 
inquiry into the guilt of the accused. 

The facts relating to this matter are as follows. A dacoity, 
commonly referred to as the Nettra dacoity, took place on the 
24th April 1909. On the 20th January 1910, the Local Gov- 
ernment made an order under section 2 of the Criminal Law 
Amendment Act, 1908, purporting to apply the provisions of 
Part I of that Act to the offence. On the 24th January 1910 
the petitioner was arrested on suspicion of being concerned in it, 


(i) (1909) I. L. R. S7 Calc. 49. (2) {1908) r. L. R. 36 Calc. 174, 
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and so having committed offences under sections 395 (dacoity) 
and 397 (dacoity with attempt to cause death or grievous hurt) 
of the Indian Penal Code. On the 28th January he applied to 
the District Magistrate to be released on bail, which was refused, 
and a similar application was afterwards made on the 5th Feb- 
ruary and likewise refused. On the 17th February he made a 
third application to the Sessions Judge, and this also was 
refused. On this rule two points have been taken : the first is 
that the Local Government had no power to make the order of 
the 20th January ; and the second, that we ought to admit the 
petitioner to bail on the merits of the case. 

The first point rests on the assertion that a Magistrate 
had not taken cognizance of the Nettra dacoity on the 20th 
January. The appellant’s advocate has laboured under the 
disadvantage of not having seen the record in the case, as the 
magisterial inquiry was, according to section 4: of the Act, 
ex parte, and we have not thought it right to allow him access to 
it. He had, therefore, a right to make any suppositions as to 
the facts appearing on the record, asking us to verify them 
afterwards. On looking at the record, we find that a police 
report was made to the Sub-divisional officer of Diamond 
Harbour on the 24th April, the day when the dacoity is alleged 
to have taken place, and that the case was afterwards trans- 
ferred to head-quarters. Cognizance had, therefore, been 
taken of the offence on the 20th January 1910, as recited in 
the order of the Local Government of that date; for taking 
cognizance does not involve any formal action, or indeed action 
of any kind, but occurs as soon as a Magistrate, as such, applies 
his mind to the suspected commission of an offence. 

On the second point, as to whether we should grant bail in 
this case, we must first consider the point whether we have 
Jurisdiction to do so. As to this the law seems to us quite clear. 
As the High Court, which we are for present purposes, our 
power to grant bail ^‘in any case,’’ as given by section 498 of 
the Criminal Procedure Code, is quite unfettered, though we 
consider that in exercising our discretion we ought to take into 
consideration the limitations on the power of other authorities 
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to grant bail imposed by section 497. The question then arises 
whether any restriction has been placed on our power by the 
Criminal Law Amendment Act, 1908, and we are of opinion that 
it has not. By section 12 of that Act the powers of releasing on 
bail, given by section 497 of the Criminal Procedure Code, have 
been made subject to the provision that no person remanded 
to custody in the course of proceedings under the Act shall be 
released on bail if there appear to be sufficient grounds for 
inquiry into his guilt. The former section does not in terms apply 
to section 498 of the Code, but we are of opinion that we ought 
to take its provisions into consideration in the same way as we 
think we ought to take into consideration those of section 497. 
We have then to consider whether there is anything in section 
498 of the Code, as to the granting of bail by the High Court, 
which is inconsistent with the special procedure prescribed by 
Part I of the Act of 1908, and is, therefore, abrogated by force 
of section 14 (1) of that Act. We must hold that there is not. 
In the first place section 498 of the Code is not referred to in 
section 12 of the Act, and, primd facie, the provisions of the 
former are left intact. Secondly, as a prominent feature of 
the special procedure before a Magistrate under the Act is the 
absence of the accused during the magisterial enquiry, it is 
difficult to see how the grant of bail by proper authority can 
be called in question. And, thirdly, as the scheme of the Act 
is commitment by the Magistrate direct to the High Court, 
there is nothing in the intervention of the High Court which 
is inconsistent with that special procedure. We hold, then, 
that it is open to us to exercise the po wer of the High Court 
under section 498 of the Code. 

We then come to the real question before us, which is 
whether we ought to admit the petitioner to bail in this case. 
On reading the record and the Magistrate’s explanation, we are 
of opinion that there is cause for further inquiry into the case 
against the petitioner, and that there has not so far been 
undue delay in the proceedings. The rule is, therefore, dis- 
charged. 
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Bide discharged. 
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OFFICIAL ASSIGNEE, BOMBAY, 

V. 

REGISTRAR, SMALL CAUSE COURT, AMRITSAR. 

[On appeal irom the Chief Court of the Punjab, at Lahore.] 

Lmolvency — Punjah Laws Act (IV of 1872) s. 27 — Order of Insolvent Estates 
Court at Amritsar deelariny debtors insolvents and appointing a Receiver-^ 
Subsequent order of High Court, Bombay, under 11 and 12 Viet (Indian 
Insolvent Act) declaring some debtors imolvent and vesting their property in 
Official Assignee^ Bombay, 

By the provisions of the Punjab Laws Act (IV of 1872) as to the property 
in the Punjab of debtors who have, by an order under the Act, been declared 
insolvents, the Court is entrusted (by section 27) with merely administrative 
powers with regard to it, and no transfer of the property tabes place; 

Held, therefore, by the Judicial Committee (reversing the decision of the 
Chief Court), that where such an order had been made by the Insolvent Estates 
Court at Amritsar in respect of certain debtors carrying on business at (amongst 
other places) Amritsar and Bombay, and a Receiver of their property had been 
appointed by the Court, a subsequent order of the High Court of Bombay in 
its Insolvency Jurisdiction, made under the Indian Insolvent Act (11 and 12 
Viet , G. 21), declaring the same debtors insolvents and vesting their property 
in the Official Assignee of Bombay, had the effect, notwithstanding that it 
w-as of later date than the order of the Punjab Court, of vesting all the propertj^ 
of the debtors, including that in the Punjab, in the Official Assignee of Bombay. 

The High Court had rightly held that the Insolvent-debtor sections of the 
Civil Procedure Code (Act XIV of 1882) were not applicable to the case. 

Appeal from a judgment and decree (5th May 1908) of the 
Chief Court of the Punjab, which affirmed a decision (17th 
June 1907) of the Insolvent Estates Court, Amriiaar. 

The petitioner in the Amritsar Court was the appellant to 
His Majesty in Council. 

The proceedings out of which this appeal arose were com- 
menced by a petition to the Insolvent Estates Court at Amritsar 
by the appellant, the Official Assignee of Bombay (who in that 

♦ Lobd Macnaghten, Lore Collins, Lobp Shaw and Sir 

Arthur Wilson. 
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capacity was assignee under the InsolTenfc Debtors’ Act 11 and 
12 Vict.j C. 21, and a vesting order, dated SlsfcMay 1907, made 
by the High Court at Bombay in its Insolvency Jurisdiction, 
of the estate and effects of Ganesh Das and others) for an order 
that the respondents should deliver to him cerlain property 
in the jurisdiction of the Amritsar Court as forming part of such 
estate and effects. 

that the insolvents had carried on business 
together at Amritsar, Benares, and Bombay up to the end of 
November 1906. On 3rd December 1906 certain of their 
creditors applied under the Punjab Laws Act (IV of 1872) to 
the Insolvent Estates Court, Amritsar, for an order, which was 
granted by the Court, calling on the debtors to show cause, on 
12th December, why they should not be declared insolvent : 
and on that day four of the debtors appeared and wore, with 
their o\vn consent, declared insolvent, and the Registrar of 
the Small Cause Court, Amritsar, (now the first respondent), 
was appointed Receiver of their estate and effects. 

On 31st May 1907 the abovementioned orders were made 
by the High Court at Bombay adjudicating the debtors insol- 
vent under 11 and 12 Viet., 0. 21, and vesting their estate and 
effects in the appellant as Official Assignee, Bombay, and 
intimation of those orders was sent to the Judge of the Small 
Cause Court, Amritsar. 

On 101 h June 1907 the first respondent being about to pro- 
ceed on leave, the second respondent was appointed Receiver 
in his place, and he proceeded to take steps for the realiza- 
tion of certain property belonging to the debtors. The present 
appellant thereupon applied to the High Court at Bombay in 
its Insolvency Jurisdiction for, and on 13th June 1907 obtained, 
an order that the first respondent should hold and retain the 
property in question, and show cause why it should not be 
delivered over to the appellant for the benefit of the general 
body of creditors of the insolvent debtors. Further proceedings 
in Bombay will be found reported in I. L. R. 32 Bom. 198. 

On 15th June 1907 the appellant preferred the petition 
above mentioned, and another one, to the Insolvent Estates 
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Court, Amritsar, praying in the latter that the intended realiza- 
tion of property should not take place, and in the former 
that all the property of the debtors should be handed over to 
him.' 'These petitions were disposed of by the eJiidge of the' 
Insolvent Estates Court, Amritsar, on 17th June 1907, and 
were rejected on the ground that, “from the date of the ap- 
pointment (12th Dacomber 1906) all the insolvents^ property 
in the Punjab vested in the Receiver under section 354 of the 
Civil Procedure Code, and that there were, therefore, no rights 
in the property subsisting in the insolvents on 31st May 1907, 
when the Bombay High Court passed the vesting order.” 

On an application by the Official Assignee, Bombay, to the 
Chief Court for revision of that decision, Sir W. Clark, Chief 
Judge, and Mr. W. Chevis, Judge, came to the same concluvsion 
as tlie Amritsar Court, but for different reasons. The material 
portion of their judgment was as follows : — 

“ The Judge has held that the Beceiver was appointed under section 35L 
Civil Procedure Code, aitd that, under section 354, Civil Frocodure Code, all tlie 
insolvents’ property vested in the Receiver on the day he was appointed. 

“ We are unable to accept this view. 

“The Judge of the Small Cause Court has jurisdiction in insoR'erioy rnaiters, 
both under Act IV of 1872 and as District Judge under the Civil Procedure 
Code, but the two jmisdictions cannot be mixed up. 

“ The present proceedings were conducted under Act IV of 1872, and coiih! 
not have been taken under the Civil Procedure Code, as the conditioiw noees- 
sary for institution of insolvency proceedings under the Code did not exist. 
Ail the proceedings in this case, therefore, niust bo held to bo under Act IV 
of 1872, and sections 351 and 354 of the Civil Procedure Code cannot bo applied. 

“Though we are unable to maintain the Judge’s decision on the grounds 
on which he based his decision, we think it is right on other grounds. 

In our opinion it is an essential element of a declaration of insolvency that 
the insolvent’s property should cease to be the property of tlio insolvent and 
become the property of the Court, or of some one appointed by tlio Court, for 
the benefit of the creditors. We find that is what happens under the Insolvent 
Debtors in India Act (1848), 11 and 12 Viet., C. 21, section 7. Tim game 
happens under the English Law of Bankruptcy, 1883 i see Baldwin’s Lmv of 
Bankruptcy, 9th edition, page 204. < The Court is to adjudge tlio c!^d>tor 
banlu'upt ; and thereupon the property of the bankrupt vdll become divisible 
among his creditors and vest in a trustee.’ The Civil Procedure Code,, 
sections 351 and 354, lays down the same law, and so does the New' Frovirudal 
Insolvency Act (III of 1907) sections 16 and 23. 

Ibis true that Act TV of 1872 does not in so many words say that the 
property of the insolven t vests in the Court, but on a careful coiHidemtion ue 
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thiok that that is hat is provided by the Act. Section 24 lays down what 1910 
constitutes an insolvent, and then section 27 Isys down — ‘ The property of the 
insolvent shall be sold or administered, under the direction of the Court, either 
through the agency of its own officers or of assignees to be appointed by the Bombay ’ 
Court in the manner most conducive to the interests of the creditors, and the 
proceeds shall be divided rateably amongst them.* Reois^ab, 

We think that the substantial meaning of this section is that the property Cause 

was to be treated as if it had vested in the Court for the benefit of the creditors, Couet, 

and provided for its being sold, or otherwise administered, by the Court. A mutts ab. 


“ Objection has be^n taken to the order of the 12th December 1906, making 
the declaration of insolvency, and undoubtedly the order is defective, in that 
it did not pass an order exempting the person and property of the debtor from 
further legal process, s. 24 (5), which order attaches to itself the consequence 
of being deemed an insolvent. The order, however, was passed vith the con- 
sent of the debtors; and complied with the provisions of section 24 as regards 
furnishing of security, and requiring the debtors to make a statement of their 
assets and liabilities, and it wound up by appointing the Registrar of the local 
Small Cause Court, Receiver. 

We have no hesitation in holding that this order, though irregular and 
incomplete, did in fact make the debtors insolvents from the date it was 
passed, and that the consequences of being insolvent attached to that order, 
one of which was that the property of the debtors vested in the Court. 

“ We have referred to the rules mode under section 31 of the Act, but they 
do not help us in interpreting the wording of the Act on the point before us. 
Punjab Record No. 46 of 187 i has also been referred to, but it only lays down 
with reference to the necessity of the Official Assignee being impleaded in a 
suit against the insolvent that the law casts no representative cTiaracter upon 
him, and the Act and rules throw the duty on the Court of taking charge of the 
Estate. The decision does not help in any wa.y towards the elucidation of th« 
point before m 

**Th0 rulings quoted to show that prior attachment confers no title 
[Peacooh v. Madan Gopal (1), and Kristnasaiomy Mudaliar- v. Official Assigmt 
of Madrm (2)], have no relevancy in our view of the case that the property of 
the insoR^ents was vested in the Court, and there was no property of the insol- 
vents left on wlxich the order of the Bombay High Court could operate. 

“ The insolvents’ place of business was Amritsar. The great bulk of their 
creditors. live there or in other parts of the Punjab; they were by conwni 
^declared. insolvents in the Amritsar Court on 12th .December 1006, .and then 
they, or a, few of their creditors, endeavour, by an order of 31st .May 1007 o.f, 
the Bombay High Court, to have the insolvency conducted in the Bombay ., 
High Court. The case seems somewhat similar to that of' In re Arammyai 
Sahhapathy Moodliar (3). 

We think that the Judge rightly dismissed the application of theOfficiid.' 
Assignee, Bombay, and' we , dismiss the .revision with coats.” 

{P (1902) I. L. E. 29 .Calc. 42S. (2) (1903) I. L a 26 Mad. 673. 

(3) (1897) h L R. 21 Bora. 297. 
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1910 On tliis appeal, which was heard ex parie, 

Oitficial W. 0. Danckweris, K.O.,md Kemvorthy Brotvn^ for the ap* 

"^omAY,* pollant, contended that the order of 12th December 1906 and 
the subsequent proceedings did not operate to divest the 

.BlSGISmAB, ■ ' ^ ^ ® ^ . ■ 

Smalxi debtors of their property in the Punjab, nor to vest the pro- 
OouRT, perty either in the Receiver thereby appointed, or in the Court ; 
Ameitsj^b. property of the debtors, including the property in 

the Punjab, became vested in the appellant as Official Assignee 
under the order of the High Court at Bombay in its Insolvency 
Jurisdiction on 31st May 1907, the jurisdiction of the latter 
Coiirt overriding that of the Insolvent Estates Court, Amritsar. 
Reference was made to the Indian Insolvent Act (11 and 12 
Viet., C. 21), sections 2, 7, 8, 9, 13, 21, 20 ; The Punjab Laws 
Act {IV of 1872), sections 22, 24-27, 30,. 31 ; Punjab Record 
for 1874, case No. 46, page 176 ; Rules under the Punjab Laws 
Act, Nos. 2, 4-7, 9-11, 14, 15, 17, 26 and 38; and the Insol- 
vency Act (III of 1907), section 1, sub-section 3, and sections 
16 and 23. The Civil Procedure Code (XT V of 1882), it was 
submitted, was not applicable, sections 351 and 354 being 
referred to. As to the effect of attachment as only preventing 
alienation and not giving title, reference was made to Iloii Lai 
. V. Karrahuldin (1). In any event, if only as a matter of con- 
venience, the appellant’s application should have been granted, 
and the debtors’ property in the Punjab made over to him to 
be dealt with. 

^ The judgment of their Lordships was delivered by 

Sir Arthur Wilson, This is' an appeal against a judg- 
ment of the Chief Court of the Punjab, wliieh affirmed that of 
the Insolvent Estates Court, Amritsar. The controversy 
involved in the appeal relates to an alleged conflict of Jurisdic- 
tion between two Courts, both having ' Insolvency Jiiriadictioii, 
but jurisdiction created' by different legislative authority and 
different in its local extent. 

of Parliament, 11 and 12 Vict.^ C. 

M (1) (1897)'' IX. R, 25Calc. !79;I.. R, 24 I A. 170 
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21, relating to insolvency proceedings before wliat are now tlie 
High Courts in the Presidency towns in India, jurisdiction is 
conferred upon those Courts extending, for the present purpose, 
over the whole of India, and for many purposes over much 
wider limits. 

Under the Punjab Laws (Act IV of 1872), in a series of 
sections beginning with section 22, the Clover nor- General in 
Council has created a system of insolvency of its own, but 
of course such an Act can he effective only within the ambit 
prescribed by the Act. These are the two syst ems of Insolvent 
administration which have to be considered in disposing of the 
present appeal, and have, if possible, to be rocoiiciled. 

There is, indeed, a third system in India, ernbodied in 
Chapter XX of the Civil Procedure Code. Tliis last-mentioned 
system need not be further alluded to, for their Lordships 
are of opinion that the learned Judges of the Cliief Court 
were right in considering that it had no application to the 
circumstances of the present case. 

The facts of' the present case are simple. . The debtors were 
a firm of traders who carried on busim ss at Amritsar a/nd other 
places in the Punjab, and also at Bombay and elsewliere. On 
the Srd December* 1906, the Amritsar Insolvency Court, on 
the application of a creditor, ordered a notice to issue codling 
uj)on the debtors to show cause why tliey shoiild not bc' do 
elared insolvent and attaching their propeHy in llu^ Puojah. 
On the 12th December, in tlie presence of four ouv of tlii^ five 
members of the debtor jirni, anoth.er order w^as made de(*laring 
them insolvent, and requiring them to furnish security and to 
put in lists of property, creditors and debtors. 

On the 31st, Blay. 1907, certain other creditors applied to 
the High Court at Bombay, in its Insolvency jurisdiction, 
against ' all the members of the debtor firm, praying that they 
,might''be adjudicated insolvent under 11 au'd 12 Viet., C. 21. 
An o.rder ivas made accordingly, and at the same lime a vesting 
order, vesting the. property of the debtors in the Official Assignee 
of "'Bombay. . 
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The Official Assignee, who is the appellant here, applied to 
the Insolvent Court at Amritsar to abstain from realizing the 
property of the debtors, and asked that that property should 
be made over to him. The Amritsar Court refused the appli- 
cation, holding that the property of the debtors in the Punjab 
had vested in a Receiver appointed by the Court, and that, 
therefore, there was no property of the debtors in the Punjab 
upon which the subsequent vesting order made by the Bombay 
Court could take effect. 

Against this refusal there was an appeal to the Chief Court, 
and that Court held that the Amritsar Court was wrong in 
saying that the property in the Punjab was vested in the 
Receiver, but held further that the order appealed against was 
right, on the ground that the property in question was by law 
vested in the Court, and, therefore, could not pass under the 
subsequent vesting order of the Bombay Court. 

The facts which have been stated are those which appear 
to their Lordships material for the present appeal, which is 
brought against the order of the Chief Court. 

It is clear that under the insolvency system established by 
the Imperial Act, the High Court of Bombay, if unimpeded by 
any other Court, can effectually administer the estate of an 
Insolvent in such a case as the present. 

The question raised upon this appeal is, whether proceedings 
under the Punjab Laws Act control the powers of the Bombay 
Court. 

It would be matter for regret if the powers of one Court to 
administer an estate completely were restrained by those of 
another Court which can only do so locally and partially. But 
it appears to their Lordships that no such inconvenience 
necessarily arises. 

Under the Imperial Act, 11 and 12 Viet., C. 21, when an 
adjudication is made by the Court which is now the High 
Court of Bombay, the estate of the debtor vests in the Official 
Assignee, and he is to administer it. What has been held by 
the Chief Court is that in the present case that law did not 
apply to property in the Punjab which had belonged to the 
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debtors concerned, because that property had, before the date 
of the vesting order of the Bombay Court, been transferred 
imderthe Punjab Laws Act, already referred to, to the Punjab 
Court. The question therefore is, whether the Chief Court 
was right in holding that the property in the Punjab had 
vested in that. Court, so as to exclude the operation of the 
Bombay vesting order. 

Their Lordships are unable to agree with the learned Judges 
of the Chief Court. 

The section of the Punjab Laws Act on which the power of 
the Punjab Court depends for the present purposes is as 
follows ; — 

Section 27 says ; 

“ The property of the Insolvent shall be sold or adininistered under the 
direction of the Court, either through the agency of its own. officers or of 
assignees to be appointed by the Court, in the manner most conducive to the 
interest of the creditors, and the proceeds shall be divided rateably amongst 
them.” 
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It appears to their Lordships to be clear that under the 
Punjab Laws Act, what is entrusted to the Punjab Court is 
merely administration, and that under that Act no transfer 
of property takes place. 

Their I^ordships regret that they have to deal with this 
question in an appeal heard ex parte. The difficulty thus 
arising is diminished, however, by the fact that the ciuestion 
is purely one of law. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, and the judgments of the 
Chief Court of the Punjab and of the Insolvent Estates Court, 
Amritsar, set aside with costs in both Courts, and in lieu thereof 
it should be declared that the property of. the insolvents in the 
Punjab is vested in the Official Assignee, Bombay. 

The costs of this appeal are to bo taxed as between solicitor 
and client and paid out of the insolvents’ estate. 

Appeal allowed. 

Solicitors for the appellant : Robinsort 

<1? Milroy. 
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PRiVY COUNCIL. 

KANHYA LAL 

V. 

THE NATIONAL BANK OF INDIA. 

[On appeal ironi the Chief Court of the Punjah, at Lahore.] 


Appeal — Appeal, from order dismissing suit under s. 102, Oivil Procedure Code 
(Ac( XIV of IS 82) — Suit m which two distinct claims were made—Olaim to 
rscomr moneAj paid to release attachment disallowed — Claim for damages for 
wrongful attachment withdrawn — Non-appearance of plaintiff^Improper 
procedure in dismissing suit for defavU^Bemand. 



T!ie plaintiS (appellaat) made fcwo claim^i, one for money paid into Court 
to release from attachment property wliich he alleged he had purchased, but 
which had been attached as belonging to the Delhi Cotton Mills Company 
against which the defendant (respondent) held a decree ; and the other for 
clamages for the wrongful attachment. As to the former claim, the District 
Judge ruled “that the payment was entirely voluntary and for plaintiff’s own 
interests, and that his remedy is under sections 69 and 70 of the Contract Act 
against the Delhi Cotton Mills, and I dismiss the case for recovery with costs. 
The ease will proceed on the question of damages for illegal attachment.” 
Evidence was proceeded with on the claim for damages, and after uiisuceess- 
fully petitioning that a decree might be drawn up in respect of the dismissal of 
his claim to the money paid into Court, and for leave to withdraw his claim 
for damages under section 373 of the Civil Proeedm’e Cod© (Act XIV of 1882), 
with liberty to bring a fresh suit, the plaintiff unconditionally withdrew from 
the claim for damages, but not from the claim to the recovery of the money 
paid. Subsequently, the defendant proceeded to give evidence upon the 
issues raised in the case, and eventually, the plaintiff not appearing, the 
District Judge dismissed the whole case for default under section 102 of 
the Code. On appeal to the Chief Court, the majority of a Full Bench of that 
Court decided that no appeal lay from an order dismissing a suit under section 
103, and the appeal was consequently dismissed ; 

Held, by the Judicial Committee, that after the decision of the District 
Judge adverse to the plaintiff on the claim to recover the money paid, which 
left no question as to that claim open in the Court of first instance, and the 
abandonment by the plaintiff of the claim to damages, there remained nothing 
in substance to be tried ; and that the case was one not proper to be dealt with 
under section 102. Without deciding (as being, therefore, unnecessary) the 
question whether an appeal would lie against a dismissal regularly made 
under that section, their Lordships remanded the case to the Chief Court to 
decide the appeal on its merite. 

Lobd Macb'aghtejn', Lord Collins and Sib Abthub Wilson, 
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xtp PEAL from a judgment and decree (16th March 1907) of 
the Chief Court of the Punjab, which affirmed an order and 
decree (26th May 1903) of the District Judge of Delhi. 

The plaintiff was appellant to His Majesty in Council. 

The facts out of which this appeal arose w'ere that on 21st 
April 1902, ill a suit of the National Bank of India v. The Delhi 
Cotton Mills Oonipany , the Chief Court of the Punjab on appeal 
made a money decree in favour of the Bank for Rs. 97,506-12-2 
with interest thereon at the rate of 6 per cent, per annum from 
the date of suit till payment. On 25th June 1902 the premises 
and Mills of tlie Delhi Cotton Mills Company were purchased 
as a going concern by the present appellant at public auction 
f<jr Rs. 5,02,000, On 15th August 1902 the Bank, in execution 
of their decree, applied to the Court of the District Judge, 
Delhi, for and obtained a wariunt of attachment of the pre- 
mises of the Cotton Mills Company (purchased as above men'- 
tioned by the appellant) and in compliance with the warrant, 
the bailiff accompanied by the Manager of the Bank, notwith- 
standing the objections and protests of the appellant’s servants, 
entered upon and took possession of the said premises and mills 
on or about the 20th August 1902. 

On 27th August 1902 the appellant filed a petition in the 
District Court, Delhi, setting out that he was the owner of 
the premises and mills attached, that that attachment was 
wrongful, that by such attachment he had been prevented 
from making the necessary arrangements for working the mills, 
and that such attachment “has caused him, and is likely to 
cause him, considerable loss which he will be quite unable to 
prove to its full OxXtent, and is compelled to pay the balance of 
the decree of the Bank against the Delhi Cotton Mills Company, 
and he hereby produces the money for such purpose under 
protest.” Tile appellant thereupon paid the money, Rs. 83,005, 
into C,k)urt , obta.ining at the same time an order from the District; 
Judge releasing the property from attachment. 

On the next day, the 28th August 1902, the appellant 
instituted i he suit out of which the present appeal arose against 
the Ihuik. \ n the plaint , after setting out the facts, the plaintiff 

55 


1910 

Kanhya 

Lal 


The 

National 
Bank of 
India. 


1010 

Kanhya 

LAL 

V. 

Tiit^ 

N ationat 
Bank of 
India. 


INDIAN LAW REPORTS. [VOL. XXXVIJ. 

prayed for a decree (») for the retur^^ the siiiii of Ks. 83,005 
he had paid into Court, together with Rs. 27-8-3 iiitiTcst for 
one day at 12 per cent., in all Rs. 83,032-8-3 with interest 
thereon at the same rate till realization from the Bank , and (h) 
for Rs. 10,000 damages for trespass and wTongfiil atta<'h;!ne!il . 

The defendant Bank filed preliminary and fiirtlier pleas 
the effect tliat the suit as framed would not lie ; that the plaint 
disclosed no cause of action against the Bank ; that the plaint 
disclosed no coercion in respect of the payment of the amount 
alleged; and that, if the suit eould proceed, tin: ColO»o 
Company ought to be joined as a party. The Bank ih cl 
tliat the ])laintitf was the pi'oprietor of the premises at taaiu^d, 
or iluit lie w'as so to the Bank’s knowledge ; they denied tliat 
tlio attachment was wrongful, and also that at the time of tin* 
attachment the Bank kne^v that the Cotton Mills (kmpiany iiad 
no rigid; to the premises, the fact being that the Bank, bciieved 
tluit the Comjiany had a good title thereto. Tlie Ba;nk fiutiier 
denied that tlie plaintijff had suffered any damage in conse-* 
(pience of tlie action of the Bank, or that, if be had, the Bank 
was lialile therefor, or that be had been compelled to fjoy any 
sum clue to the Bank, the fact being that if he did make such 
payment lie did so on behalf of the Cotton Mills Company 
and for his own convenience and advantage; and, finally, it 
wns denied that the plaintiff wns entitled to the remedies be 
claimed. 

Thereupon thc^ following preliminary issues w ere framed : 

1. will Ih© suit an framed i)ot lie ? 

2. Is il^ero no such privity between the plnijitilT and the defendant as to 
give tlie former a f;aiise of action against the defendant ? 

S. Does the payment, accepting tlie statement that, as a matter of faet, 
Ihe payment was made by the plamtih to protect his o\iri property, amouui 
at since the |.»ayinent was ii> an execution of a dc‘ciee. to a payment on 
iteiudf of tlie .jndgment-deblor, and if so, has the plaint ill no remedy agaitisi 
tlie defendant ? 

I. ■]>) the circianstaiiees oinhc payic.eiit, accej.^t ing the pia.iMiiir.v siytc' 
menl as; true, not entitle tlie plaintiff to reccis er ? 

o. Is there jiilsj(.an(ier ot causes oi action in the cl a in) 1 a> recover money 
and dnniaiecs ? 

Aflei- lu-Mrijig argnmt-nl- ou lliene issues and consideriiig tin- 
iaw on the sn)>jeet,the Distriet Judge, on the IHili Xovenibef 
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lield. as lo the plaint right to ro(iOYor the nionoy pai 1 i^nci 
to satwty the Bank’s decree, KANitv,% 

“ That tlie payivK^rn- was antirel^^ volanlary and for the plaintifi's o\yu 
interests, anil tljat liis reraedy is under ss. 09 and 70 of the Contraet Act against 'Pjjk 
the Delhi Cotton Mills Company, and I dis?niss the ease for recovery witlx NATioTsfAi. 
costs. The ease will proceed t:»ri the question of daruages for iliegai attach- op 


On the elairii for daioages the plaintiff traversed and joijied 
issue on tlie defendant Bank’s further pleas, anti ■ on 28th 
November 1902 the District Judge decided that there was no 
necessity to add the Cotton Mills Company- as a ]:)arty to 1lu‘ 
suit, and that the main question being as to tlie ])lnintilBs 
title, he should make a full disclosure thereof wiih lilierly to 
the Bank to interrogate. 

On 3rd December the plaintiff applied by petition that a 
decree should be drawn up as to the Court’s judgment of the 
18th November 1902, dismissing tlie plaintiff’s claim to a refund 
of the money paid to the defendant Bank. On 20th Deeemhcr 
the District Judge dismissed the petition on the ground that 
that course was unnecessary, “ as the final order in tlie case is 
the one on whicli the decree will be based , and the meaning of 
the order passed is that the claim for recovery is disallowed 
with costs rather than that the ease is dismissed.” 

Bhe filaintiff afterwards applied for a review of the ordta^ 
(if isth Xovember 1902. on the ground that th(wl>isiri(‘t Jiulge’s 
view' as to the plaintiff’s right to recover the montw seas erro* 
noous. Thee application was heard on 2 jst March 1903, and 
was dismissed as lieiiig more a matter for appeal when a fijial 
decree was made on tlie wtude case, than for review’ of the order 
of 18tli November 1902. The District Judge said: — 

“ What that order was meant to lay down was that the Coiirt on the allega - 
tions contained in the plaint, which at the tinie, for the sake of argument, it 
a;!3unied' to be eorroct, lield that there had been an illegal attachment Tor which 
a suit lor damages might be brought, but that the deFendants wore not detainers 
iu the sense of detention as de fined in s. 15 of the Contract Act. 'il.liat is to 
K gay, that thio assuinod illegal attachment was not coercion in the sense of thai 

section T5ut the order was far from laying down that the plaintiff could 

not sue for damages for illegal att-aehment.” 

Oil the same day issues WTre framed by the Judge <*18 to the 
plaintiff’s right to recover damages, which came on for hearing 
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oii ..l6tli, and ITtii:' April, ..when --oral aaid d(>(3ii.m6ntary: 
was given on behalf of both parties. 

On 25th May the plaintiff filed a petition prajdng that 
he might be permitted to withdra^v his claim for damages 
under section 373 of the Civil Procedure Code with liberty to 
bring a fresh suit, and that a decree might be made on the part 
of the claim dismissed by the order cf the Court on 18th No v» 
ember 1902, but the petition w^as rejected by the District Judge, 
Thereupon the plaintiff’s pleader stated to the Court that 
the plaintiff withdrew from the claim for damages, but not 
from the claim for the recovery of the money paid, which he 
maintained had been decided by the Court and was not then 
under trial. He closed his case by stating that, with reference 
to the issues not yet decided, he did not think any finding on 
them necessary. 

Counsel for the defendant Bank then claimed to be allowed 
to call his witnesses and give evidence on all the remaining 
issues, so that the Court might come to a decision under section 
204 of the Civil Procedure Code on the issues raised. On 
that the Court held that the defendant was entitled to call his 
evidence and to have a finding on the issues. 

The plaintiff’s pleader thereupon stated that he ceased to 
appear further for the plaintiffs The ]>laintiff also, who was 
present in Court, stated that he appeared only as a witness, 
not as a plaintiff^ and that he was aw\are that the consecpiences 
of his not appearing as plaintiff would be that *the case must 
be dismissed in default. The District Judge then adjourned 
the case until the next day, infoiming the plaintiff at the same 
time that if he wished to continue the case the next day he 
would be allowed to do so. 

On the next day, the 26th May, the plaintiff was absent, 
and his pleader, though present, said he had no instructions to 
appear, and the defendant appearing the Judge made the 
following order : — 

“ I regret tlmt I have no option in the case but to dismiss, the case under 
section 102, Code' of Civil Procedure, with'costs in defendant’s favour. I would 
merely note here finally that no application for a fi-rther adjoummc-rjt lias 
been made to me, though it was yesterday indicated to the plaintiff in my 
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ncdw tliat sneh an applic'ation would bo Bonsidered , and the case H'aa adjonrnpd 
vill to-day expressly to give him time to consider the position he had ohosen 
to take up.” 

From this decision the plaintiff appealed to the Chief Court, 
and on the hearing of the appeal by Mr. Justice Johnstone and 
Mr. Justice Rattigan, it was referred to a Full Bench of five 
Judges for decision of the c^uestion whether or not an appeal 
lay from an order under section 102 of the Civil Procedure 
Code. 

On 8th June 1906, the Full Bench, by a majority of three to 
two (Mr. Justice Reid and Mr. Justice Chatter joe, tlie two senior 
Judges, dissenting), ruled that no appeal lay (1). 

On the case being returned to the Division Bench, the 
plaintiff applied to the Court to treat the memorandum of 
appeal as a petition for revision under section 70 of the Punjab 
Courts Act (XVIII of 1884), inasmuch as it had been filed on 
the authority of a previous judgment of a Full Bench of the 
Chief Court (Punjab Record 1897, case No. 60.) deciding that 
an appeal did lie in such a case. The grounds stated for the 
exercise of the revisional jurisdiction were (a) that the facts 
showed no default and (b) that ‘Vthe plaintiff having with- 
drawn from the undisposed portion of the case, the District 
Judge was bound to have disposed of it on the application of 
withdrawal/’ 

The Division Bench, however, declined to treat the memo- 
randum of appeal as a petition for revision and dismissed the 
appeal with costs. After stating the facts, their judgment 
proceeded as follows 

“ These being the factB, are there any grounds upon which this Court is 
justified in revision in interferiiig with tlie order of the District Judge ? W© 
confess that w© are unable to find any. Mr. Kirkpatrick argues that the 
claim for the recovery of Rs. SSM05 liad been finally disposed of by the order 
of the 18th November 1902, and that consequently, when the plaintiff aban- 
doned his claim as regards the Bs. 10,000 damages, the Co\irt was bound to 
close the ease and to pass a decree. 

“ In other w'ords, that as soon as the plaintiff stated, on the 25th May 1003, 
that he withdrew from the claim quoad the Bs. 10,000, the Court had no juris- 
diction to continue tlie hearing of the case. No doubt when a plaintiff with- 
draws absolutely from his suit, and gives it up entirely, the Court cannot 

(1) (1900) Punjab Becord. 
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procfeed'witl l i he furihei* 1 ie.aring of it. But 13 )is is not Vhat 1 iappcned in 1 1 1 is cnso. 
The District Judge had,- by a preliminary order* decided tliat part of [>iaintii'rs 
claim must fail, but, as lie careful to explain In two subsequent ord<u’-u 
which must have been thoroughly understood by the plaintiff and his advisers, 
ihe raeauing of that, order \va,s not that plaintiff’s suit was dismissed e\'en in 
part, and that the Couri’s intention was nier‘e]y thai io tlw extant of tlu^t 
claim its findijigon tlie preliminary which was otic of law, was against 

plaintiff. After that order was passed plaintiff worh. on uiiit liiis ease, and 
produced evidence on the other issues framed. WTien lu‘ Icid done so, and 
after defendant had called part of his evidence, plaintiff suddenly dG('idod 
to abandon the second part of his claim, at the same time es]'fressly stating 
that he did not withdraw from the other part. Under the,se circumstances, 
what was the proper course for the Court to adopt ? Tlio plaintiff had not 
withdrawn from the suit. He had, no doubt, abandoned part of In's claim, 
but we know of no autliority w>'hich lays it dowm as a principle of law that in a 
case where a plaintiff abandons part of his claim the Court is therehy del)arrod 
from continuing the liearing of the suit, even though as regards the other part 
of the claim it may have held, on a preliminary issue, that the plaintiff must 
fail. The Court’s view on this preliminary^ issue may prove to be erroneou.s, 
and it is surely within its competency, especially if the defendant so desires, 
to go on with the case and to give a finding on the other issues in order to avoid 
the neces.sity of a remand. Section 204 of the Code provides that ‘ in suits 
in which issues have been framed the Court shall state its finding or decision, 
with the reasons thereof upon each separate issue, unless the finding upon any 
on© or more of the issues be sufficient for the decision of the suit.’ In Deoam* 
konda Naramirnna \\ Derarakonda Kanaya (1), it was hold that there was 
nothing in this section to prevent the Court from deciding all the issues raised 
in a case, and in Tarakant Bamrjcc v. Paddomomy Dos’tee (2) their I.ordships 
of the IT ivy Council remarked — ‘It is much to be desired that in all appealable 
eases the Courts below’ should, as far as may be practicable, pronounce the 
opinions on all the important points in older to avoid the possibility of a 
remand. To a like effect is the dictum m SMh Chnmn Lai v. Paf;lu Nalh (3), 
and though the decisions of the High Court of Calcutta relied upon by Mr. 
Kirkpatrick [Barhamdeo Narain Sinali w Mackenzie (4) and Nanda Lai Pal 
V. Bonomali Laliiri (5)] may not be quite reepncilable with this ilew, w’© 
cannot hold that a Court acts without jurisdiction or xvith mate)‘ial iiTegular- 
ii.y if, in the exercise of its discretion, it proceeds to give a decision on all 
the issues fi*amccl by it, though its finding on any particular i.ssuo may be 
sufficient for ihc disposal of the case so far as that Court itself is concerned, 
fn the present ease the mere facts that plaintiff abandoned part of !iis 
claim and that as regards the of her part of the claim the Court had decided 
on a preliminary issue of lav7, that the plaintiff must fail, did not preelndo 
the Court, in oar opinion, from gh’ing its findings on the other issues of fact, 
especially in view’ of the fact that, after the passing of the order of Ihe l^^hli 


(1) (ISRl) I. L. Pv. 4 Mad. 134. 

(2) (hSOfi) 10 Moo. T. A. 476, 438 ; 

n w. Pv. (P. c.) 03.60. 


(3) (189r>) L L. R 17 All. 174, 19^ 
<4) (1884) T. L. H, 10 Calc, 1095, 
'5) (1885) T. L. P. H Calc. 544. 
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November 1902, and tlie framing oi the other issues, the plaintiff had elected 
to give evidence in sapport of liis case. But even if we must assume that 
it was under the cireiiinstances of the case unnecessary for the Court to 
decide the other issues, we cannot’on that a(?coiint hold that the Court, in 
deciding iimt it ought to give findings upon tliose other issues, acted either 
with material irregularity or in excessof its jurisdiction, or without jurisdiction. 
The Court obviously thought that some, at all events, of the other issues were 
1 ‘oncerued with the part of the claim which, it had held ujion a preliminary 
point of law, could not be established, and it accordingly decided to give a 
finding upon Uiose issues. Tn so deciding it may have been WTong, but (without 
iiolding Hull its decision was wTong) are \vc to hold that its decision, oven if 
eiToncuu^p is o|)cii to revision ? We cannot think so. At most all tliat can 
be urgc(> is tliat the Court erred in law, but such error would not pc?' se afford 
ground fui th.is Court interfering on the revision side. 

“Moreover, tlve course adojited by the plaintiff in this case puts iiiiii out of 
Court at once, Assiuning that the Court w-as WTong in taking tlie course i.t 
did, it would have been open to the plaintiff to protest against its procedure, 
and to iiav’c thei’oafter made it a ground of appeal when (in the e\ent of the 
decision of the Court upon the whole suit being against him) he liad to prefer 
an appeal to the sui)erior Court. The plaintiff, however, contumaciously 
declined to accept the ruling of tlie Court and refused to put in any further 
appearance in tlie case, w^ith the inevitable result that bis suit as a whole had 
to bo dismissed in default. 

“ Upon a review of the facts we find oiirseives unable to hold that this is a 
cose in whieli we should be justified in interfering on the revdsion side, and vv® 
accordingly flccline to entertain the memorandum of appeal as a petitioi^ for 
revision.” 
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On this appeal, 

Sir R, Finlay, K,G,, DtGruythe)\, K.G., aiiclG, C. (PGornian, iVw. U, 
ior tlie appellant, contended that tlie Chief Court was in error 
in dismissing the appellant’s appeal. The appellant in liis 
l>laiut made ttvo c;laims,—one for a refund of money paid, 
mid liie otlier for damages, — which claims, though arising out 
of the same facts, w'ere entirely distinct and separate and in 
m.) 'SY'ary dependent on one another. The fii*st claim w^as 
finally disposed of by an order of the Distri(;t Judge of IStli 
XoA'emlier lv)02, and had a decree been passed in aecordamcc 
with that order, 1 he ap|,)ellant would have 1\ ad an undoubted 
ogbt of appeal to the (.'hi<d‘ C'oiirt from tliat deereiL It was 
subnutted, therefore, that when, on 25th May 1903, the ap- 
liellanl withdixnv from his claim for damages, wiiich aiom^ 
was at the time before the (^ourt/and at the same time reserved 
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Ills rights in his olaim tor recovery the District 

Judge should have merely dismissed the suit. The fact that 
the a})pellaut abstained from attending the taking of evidence 
on Ixdialf of the reBpondent in a claim from which he, the 
appellant , had withdrawn, did not constitute siicli a non-appear-' 
ance of tlie appellant as to justify the District Judge in clis- 
missinii the whole suit under section 102 of the Civil Procedure 
Code (Act XIV of 1882). The suit should have been dismissed, 
not for default under section 102, but on the merits, from which 
decree an appeal could have been brought as of rigid. 

It was contended also that, even as the case stood, an appeal 
would lie from the order dismissing the suit for default under 
section 102 of tlie Code. On that point the High Courts in 
India, had taken dilTerent viinvs ; but as I'cgards the Punjab, a 
Full Bench of tlie Chief Court liad, it was siijiposed, finally 
deiernhned the question in tin? affinnative in ease No. 60 re- 
purled ill the Punjab Pu^cord for 1807. Tlie question (le|;)ended 
upon the meaning of the word decree*’ in section 2 of the Civil 
Procedure Code. Reference was made to Civil Procedu.r(3 Code, 
sections 2, 146, 154 and 373. The District Judge, moreover, 
had erroneously determined that the appellant had no right 
to recover the money paid. It w^as submitted that it wtxs not 
a voluntary payment , but a compulsory one, made in order to 
release the appellants’ property from a wrongful attaohment 
in execution of a decree. Reference, was made to the Contract 
Act (IX of 1872), sections 69, 70 and 12 \ Fatima Khatun 
Chowdhram v. Mahomed JanGJio'wdhry (1) ; Dulkhand v. Ram- 
kishefh Singh (2) ; and clause (6) of section 72 of the Contract 
Act was referred to as being precisely applicable to the present 
case. When the case came before it, therefore, the Chief 
Court should have considered the appeal on its merits, having 
regard to >section 70 of the Punjab Court’s Act (XVIII of 1884) 
as amended by Act XXV of 1899, section 70 B ; but it wrciigly 
dismissed the appeal, and declined to act (is a Court of Revision. 

Levett, K.C., and A. M, Duwm, for the respondent Bank, 
contended that the order of 26th May 1903, dismissing the suit 

(1) {1898} 12 Moo. I A. 05, 18, 


(2) (18S1) 1. .L. K 7 rialc, 64S . 
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under sectioii 102 of the Civil Procedure Code, was under the 
eircumsi aiiees correct, and that no appeal lay from that order. 
An order made under section 102 Is noi a del ermination of the 
case ; it is a penalty on the plaintiff for not appearing, and is 
made to avoid a determination. It could not be a rts judicata. 
It was not a decree,” but an order^ and as such order was not 
one of those mentioned in section 588, there was no appeal 
from it ; and under the circumstances the Judge could have done 
nothing else than what he did. Reference was made to Civil 
Procedure Code (Act XIV of 1882), sections 2, 102, 154, 157, 
540 and 588. There was no prejudice to any one by the 
Judge’s hearing the evidence on and deciding the other issues ; 
it had in fact been laid down that that ought to be done in all 
cases : see Tarakant Bauer jee v. Puddoynoney Dossee (1), 
decided on a section of the Civil Procedure Code of 1859, similar 
to section 204 of the Code of 1882. The District Judge’s order 
of 18th November 1902 was not a ‘‘decree,” and no appeal 
lay from that order ; he could not have drawn up a “decree” 
after it, nothing in the Code of Civil Procedure authorising 
him to do so. In two subsequent orders he stated that that 
order was not intended to be a determination of the case. He 
held that there was no “coercion” and that the payment was 
voluntary and could not be recovered from the respondent, 
and his decision, it was submitted, was not erroneous. Refer- 
ence w<as made to the Contract Act, sections 15 and 72. There 
were no facts before the Chief Court entitling it to exercise its 
revisional jurisdiction, nor was any proper application made 
on which it could have exercised such jurisdiction, and the 
Chief Court was justified therefore in refusing to exercise its 
revisional jurisdiction. 

Sir R, Finlay, K.O., replied. 
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The judgment of their Lordships was delivered by 

Sir Arthitb Wilson. This appeal has been brought ^laKh 9 
against a judgment and decree of the Chief Court of the Punjab 
which affirmed the decision of the District Judge of Delhi. 

(!) (1866) 10 Moo. I. A. 476; 5 W. R. (P. C ) 63. 
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The circumstances out of which the appeal arises can be briefly 
stated, and, as in their Lordships’ opinion, the case must go 
back to the Chief Court for further consideration, their Lord- 
ships think it d©>sirable to say nothing about the case which 
is not absolutely necessary. 

In the year 1902 a case was pending, in which the National 
Bank of India was plaintiff and the Delhi Cotton Mills Company, 
Limited, defendant, and on the 21st April of that year the 
Chief Court, on appeal, made a money decree in favour of the 
Bank for a sum of over Rs. 97,000 and interest. On the 25th 
June in the same year the premises and mills of the Cotton 
Mills Company were purchased, as a going concern, by the 
present plaintiff, at public auction, for a sum very much larger 
than the amount of the Banlc’s decree. On the 15th August 
in the same year the Bank, in execution of their decree, 
obtained an attachment of the premises purchased by the 
plaintiff, and possession was taken under that attachment. 
In the same month of August the pr esent plaintiff filed a peti- 
tion in the District Court alleging that the attachment was 
wrongful, and that he was compelled to pay the balance due 
under the Bank’s decree. He paid into Court accordingly 
and thus released the property from the attachment. On the 
following day the now plaintiff filed a plaint against the Bank 
in the District Court, in which plaint be asked for two things'-— 
first, for a decree for the amount which he had paid to release 
the property from attachment ; and, secondly, for damages on 
the ground of the illegality of the attachment. 

It is unnecessary to follow in detail the proceedings in the 
case. It is enough to say that on the 18th November 1902 
the District Court made an order deciding that the principal 
claim of the plaintiff, namely, that relating to the sum paid to 
release the attachment, was unsustainable in law. The learned 
Judge thus expressed himself: 

I therefore rule tliat the payment was entirely voluntary, and for pialniiff’s 
0^11 interests, and that his remedy is under sections 69 and 70 of the Con- 
tract Act against the Delhi Cotton Mills, and I dismiss the case for recovery 
v,dth costs. O’he ease will proceed on the question of damages for iilecral 
attachment,” 
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are of opinion that, so far as concerns the 
recovery of the money paid to discharge the attachment, this 
order of the District Court was a full determination, adverse 
to the plaintiff, of his claim in that respect. 

On the 3rd Decoinber 1902 the plaintiff petitioned that a 
decree might be drawn up embodying the dismissal of his 
claim for the money paid into Court. This petition was 
dismissed. 

The claim for damages still remained, and evidence bearing 
upon it was proceeded with. On the 25th May 1903 the 
plaintiff asked to be allowed to withdraw his claim for damages 
under section 373 of the Civil Procedure Code (that is to say 
with liberty to sue again), and again asked that a decree should 
be drawn up with reference to the claim dismissed. These 
applications were refused ; and thereupon the plaintiff abso- 
lutely withdrew from the claim for damages, buc not from that 
for the recovery of the money paid. 

After that the defendant proceeded to give evidence upon 
all the issues which bad been raised, the plaintiff not appearing. 
In the result, the District Judge dismissed the whole case for 
default under section 102 of the Civil Procedure Code. 

On appeal to the Chief Coui’t, the majority of the learned 
Judges of that Court held that the suit having been dismissed 
under section 102 of the Civil Procedure Code, no appeal lay, 
and against that decision the present appeal has been brought. 

Their Lordships are of opinion that the case should not be 
allowed to stand as it does now. As to the principal claim of 
the plaintiff, that relating to the money paid to release the 
attachment, there was in substance a clear decision of the 
District Judge adverse to the plaintiff ; after which, in sub- 
stance, no question as to that claim remained open in the 
Court of first instance. 

As to the second claim, that for damages, the plaintiff 
having unconditionally abandoned his claim, there remained 
nothing in substance to be tried. 

The case in their Lordships’ opinion was one not proper to 
be dealt with under section 102 of the Civil Procedure Code. 
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iOiO Their Lordships are of opinion that it is unnecessary to 

Kanhya decide wliether an appeal lies against a dismissal regularly 
made under section 102, because they think that that section 
N^t'on vl applicable to the present case. They think it necessary 

Bank OS' that the case should go back to the Chief Court to decide the 
[isoiA. upon its merits. In the course of the argument, several 

minor points were raised which it seems desirable to notice. 
One was with reference to the evidence already taken in the 
case, and the use to be made of that evidence, ii. second point 
was with reference to the refusal of the first Court to issue 
a commission. The third was with reference to the refusal 
of the Couit to alloAv the cross-examination of a learned gentle- 
man who had appeared as counsel in the earlier stages of the 
case. These are matters upon which it appears undesirable for 
their Lordships to express any opinion. Such matters can be 
dealt with by the Chief Court when considering the case on the 
merits. 

Their Lordships will humbly advise His Majesty that the 
decree of the Chief Court should be discharged with costs, and 
that the case should be remitted to that Court in order that 
the appeal to that Court may be heard and decided on its 
merits, and that the costs incurred in the District Court should 
abide the result of such appeal. 

The respondents must pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellant: T. L, Wilson db Co. 

Solicitors for the respondents : Sanderson, Adkin, Lee <h 

Eddis, 
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CRIMINAL REFERENCE. 

Bejore Mrl Jijstice StepJmi and Mr, Justice Carnduf, 

EMPEROR 

, V. 

LALIT KUMAR CHATTERJEE.* 

JJ tii - Poicer of Sessions Judge to grant hail in cases to which special procedure 
has been applied-—Crvminal Procedure Code {Act V of 1S9S) ss. 497, 49S — 
Crwiinal Law Ameridment Act {XIV of 190S) ss. 12 dc 14 ( 1). 

The power o! the Sessions J iidge to grant bail under s. 498 of the Criminal 
Procedure Code is, in cases to which the provisions of Part 1 of Act XIV of 1908 
have been applied by section 2 thereof, abrogated by section 14 of tliafc Act. 

Ox the 31st January 1910 a first information report and 
a petition by tile Superintendent of Police of Ho^vrah were 
submitted against a number of persons, on a charge under 
section 400 of the Penal Code, to Mr. C. H. Reid, the Joint 
Magistrate of Howi’ah, who thereupon directed the issue of war- 
rants against some of them. The petitioners were arrested 
on the same da}^ and remanded to jail till the 14th February. 
As Mr, Reid was about to leave on transfer, the District Magis- 
trate, Mr, H. T. S, Forrest, withdrew the case to his own Court 
on the 3rd' February, On the same date an order was passed 
by the Lieutenant-Governor, under section 2 of Act XIV of 
1908, applying the provisions of Part I to the case, but the 
order was not received by the District Magistrate till the 5th, 
and after he had already refused an application for bail under 
section 497 of the Criminal Procedure Code made on behalf of 
La lit Mohan Chatterjee, Jotindra Nath Mocker jee and Nibaran 
Cliimder Mozumdar, The three petitioners then applied to 
the Sessions Judge of Hooghly under section 498 of the Code, 
and he called for the records of the case and fixed the 11th for 
liearing. The District Magistrate, by his letter dated the 10th, 
refused to send the records, on the ground that section 498 

'^Criminal Reference Miscellaneous, No. 42A of 1910, by \V. N. Dolevingne, 
Sessions Judge, of Hoogbly, dated March 2, 1910. 
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1910 did not apply to an inquiry imder section 3 (1) of Act XI V of 
Empekob 1908. The Sessions Judge replied, on the 12th, pointing out 
La^lit him that he had taken an erroneous view of the law, hut the 

Kxjmab latter persisted in refusing to fonvard the records and again 
denied the jurisdiction of the Judge in the matter. In the 
meantime an application for bail, on behalf of Lalit Kiimar 
Chatter jee, was made to and refused by the Magistrate. The 
applications of the petitioners for bail were taken up by the 
Judge on the 22ad instant, and after hearing the Advocate 
General for the Crown and the applicants on the question of 
jurisdiction, he held that he had power under the Code to re- 
lease the accused on bail, but, as he had no materials before him 
to enable him to decide on the merits, he submitted the case 
on the 2nd March to the High Court, soliciting its order as to 
whether the District Magistrate w^as warranted in refusing to 
send tlie records to his Court. 

The Admcaie-Gmeral{The Eon^bh Mr Kenrioh/K.C.,)hxid 
T/ie Legal jRemem&ranccr (J/f. Orr), for the Crown. The 

object of Act XIV of 1908, as the preamble shows, is to provide 
for a more speedy trial of certain offences, and a special jurisdic- 
tion is created by the Act and limited to the inquiring Magistrate 
and the three judges of the Special Bench. The power which 
the Sessions Judge V'ould otherwise possess of trying the ease 
is thus taken away. A commitment in ordinary cases w^ould 
lie to the Sessions Judge, and hence power is given him of 
releasing on bail under section 498 of the Code, but commit- 
ments under the Act go to the Special Bench, and the elimi- 
nation of the Judge as a trying Court indicates a deprivation 
also of his normal powder of granting bail This view is also 
consistent with the object of the Act. His powers under 
section 435 of the Code too are in such eases abrogated. Under 
section 4 of the former the accused need not be present, and 
eaimot be represented by pleader, during the inquiry, and there 
is no right of access to the Court. If the Judge has jurisdiction 
under the Code to ascertain wiiether sufficient grounds of 
further inquiry exist, and if so to release on bail, section 4 
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would be rendered futile and nugatory. Section 498 of the 
Code is inconsistent with the special procedure under the Act, 
and does not, therefore, having regard to section 14 (1) of the 
latter, apply to an inquiry under section 3. 

Mr. A, Chaudlmri [witlci him Mr. J. N. Boy and Bahu 
Narendra Kumar Bose), for the petitioner. Section 498 of the 
Code confers the powder of granting bail on both the High Court 
and the Sessions Judge in the^same terms, and, therefore, as the 
jurisdiction of the former is not affected by the new^ Act, neither 
is that of the latter. The jurisdiction of a Court cannot be 
taken away by implication. Section 14 of the Act does not take 
it aw-ay in express terms. Section 12 of the Act qualifies only 
section 497 and does not touch section 498 of the Code. The 
power of the Judge under section 498 is not inconsistent with 
the special procedure under the Act requiring commitment to, 
and trial by, the Special Bench. The exercise of this power is 
independent of the power of holding a trial, as in the case of 
European British subjects charged with offences for w hich there 
must be a commitment to the High Court. It exists also 
under the terms of the section irrespective of appellate jurisdic- 
tion. Until the Magistrate is satisfied that the evidence is 
sufficient to justify a commitment to the Special Bench he 
proceeds under the ordinary law, because, if the evidence is 
not sufficient to put the accused on trial for a scheduled offence, 
qut some other offence is made out, he is required by section 5 to 
"‘ proceed accordingly.” The subsequent proceeding, which is 
under the Code, is a continuation of the inquiry under the Act. 
Under section 435 of the Code the Sessions Judge can call for 
the records, and the Magistrate hOvS no power to refuse to 
; send them. 

Stephen AND Carndufp, JJ. This matter has been referred 
to us by the Sessions Judge of Hooghly in the following 
circumstances. Four persons were arrested in February last 
on a charge of having committed an offence under section 400 
of the Indian Penal Code by belonging to a gang of dacoits. 
Part I of the Criminal Law Amendment Act, 1908, has been 
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applied to proceedings in respect of this offence by the Local 
Government, at what time is not stated, but no doubt on the 
5th February. On that day one of the petitioners applied to 
the District Magistrate of Howrah, who had taken cognizance 
of the offence, for bail, which was refused. On the Sth Feb- 
ruary he and two others of the accused applied, no doubt in 
pursuance of the provisions of section 498 of the Code of Crimi- 
nal Procedure, to be admitted to bail by the Sessions Judge, 
who directed that the papers of the case should be called for 
and fixed a day for hearing the applications. Before the date so 
fixed the District Magistrate declined to forward the record, on 
the ground that the provisions of the Code of Criminal Proce- 
dure did not apply to the inquiry which he was conducting. 
The Sessions Judge adjourned the hearing of the applications 
to the 22nd February, when the Advocate General appeared 
before him and argued that he had no jurisdiction in respect of 
proceedings under Part I of the Act. On the 1st March the 
Sessions Judge held that he had such jurisdiction; but, as 
he had no materials before him on which to make an order, he 
has submitted the applications to us for orders. 

On the 24th February a fourth accused applied to the Ses- 
sions Judge to be admitted to bail, and though the District 
Magistrate has not refused, not having been called on, to for- 
ward the papers in liis case, and though no argument has been 
heard on it, his application stands on the same footing as the 
others, and we need not distinguish between the cases of any 
of the four petitioners. 

No specific question is referred to us by the Sessions Judge, 
but we have heard counsel on the reference, and there is no 
doubt that the question we have to decide is whether the 
Sessions Judge was correct in holding that he had jurisdiction to 
grant bail in these cases. If he has, it is founded of course on 
section 498 of the Criminal Procedure Code, the material part 
of which provides that the High Court or Court of Session 
may, in any case, whether there be an appeal on conviction 
or not, direct that any person be admitted to bail.’’ The only 
restriction which it can he suggested should be placed on the 
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Yerj wide power conferred on tlie Sessions Judge by this 
section is, for present purposes, that contained in section 14 
(1) of the Criminal Law Amendment Act of 1908, which is as 
follows The provisions of the Code of Criminal Procedure, 
1898, shall not apply to proceedings taken under this Part, in 
so far as they are inconsistent with the special procedure pres- 
cribed hi this Part.’® 

The question thus is whether the power of the Sessions 
Judge to grant bail in cases to which the Act does not apply, 
is inconsistent with the procedure prescribed by Part I of the 
Act : and we are of opinion that it is for the following reasons. 
The procedure prescribed by Part I of the Act is proscribed in 
sections 3 to 12, and an essential feature of it is that there shall 
be a commitment by the Magistrate directly to the High Court, 
and the power of the Sessions Judge to try the case, which he 
v/oiild have were it not for the Act, is taken away. This is 
consistent with the preamble of the xAct, which recites that it 
is expedient to provide for the more speedy trial of certain 
offences, as the effect of the Magistrate committing to the High 
Court is to eliminate a trial b}^ the Sessions Judge, and to pro- 
vide that the accused should be tried at once, and finalty, hj the 
tribunal to which he ivould have a right of appeal if the ordi- 
nary procedure were followed, it being assumed that lie would 
exercise this right if he were convicted by the Sessions Judge 
of one of the offences to which the Act applies. The elimina- 
tion of the Sessions Judge as a trying Court seems to us to indi- 
cate that ho is not to exercise his normal power of granting bail. 
The Act provides what is nearly a complete course of procedure. 
It does not give the Magistrate power to summon witnesses, 
which he must, therefore, do under the Criminal Procedure 
Code ; l)iit it easts on him a duty to record evidence, to dischai-ge 
the prisoner in some circumstances, and to commit him to the 
High Court in others, and it does this as nearly as may be in 
the terms of the Code. This shows that the prescribed proce- 
dure is exclusive as far as it goes, and lends force to the argu- 
ment that, if the jurisdiction of the Sessions Judge is eliminated 
for one purpose, it is eliminated for another. The taking away 
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1910 of the normal power of the Sessions Judge to grant bail is also 
consistent with the speedy trial recited in the preamble. We 
V* have already held, in Emperor v. Sourindra Mohan ChticherbuUy 

iCuM^ {!)» that the power of this Court to admit to bail is not affected 

Gb ATTEB jBE. ^ taking away of this power from the Sessions 

Judge does not, therefore, deprive the accused of any right 
that he is entitled to, since he retains his power of applying for 
bail to a superior, and what we must regard as a more capable, 
tribiinaL 

x\gamst this view several arguments have been urged, 
which are entitled to our best consideration, though we cannot 
accede to thorn. As we have already said, we have held that 
this Court has power to admit to bail in such cases as the pre- 
sent, and the same words that confer this power on the High 
Court confer it also on the Sessions Judge. But there is this 
great difference between the two that the former is, and the 
latter is not, the trying Court. It is not, of course, the case that 
the power to grant hail under section 498 of the Code is con- 
fined to a trjdiig Court ; for, if that were so, the powders of the 
Court of Sessions and of this Court under the section would bo 
much narrower than they are. But, as we have pointed out in 
the other matter referred to, it can hardly be said that tliere is 
anything in the intervention of the High Court, by which cases 
under the Act are to be tried, that is inconsistent with the 
special procedure prescribed by it. Though, therefore, we feel 
the force of the argument addressed to us on the terms of sec- 
tion 498 of the Code, we cannot yield to it in view of the terms 
of section 14 (1) of the Act and the provisions that precede it. 

Another argument that has been urged is that, until the 
Magistrate is satisfied that the evidence offered by the prosecu- 
tion is sufficient to put the accused on his trial as provided in 
section 6, he is proceeding under the ordinary law, because his 
inquiry may result hi it appearing to him that the accused’ 
should be tried or committed for trial under the provisions of 
the Code for some offence not in the Schedule to the Act, in 


(1) (1910) I, L, R, BTCaIr, 412. 
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which case he must, under section 5 of the latter, “proceed 
accordingly/’ that is, try him or commit him for trial for that 
offence. This argument, however, proves too much ; for its 
effect would be to nullify the provisions of sections 3 and 4, 
and w§. have no doubt that the proper reading of section 5 is 
merely to make it clear that a Magistrate who is proceeding 
under the Act may deal with an accused in the ordinary way, 
if he considers that an offence mentioned in the Schedule has 
not been made out and that another has. Whether a magis- 
terial inquiry under the Act would justify a commitment under 
the Code, or whether another inquiry would be necessary for 
that purpose, we need not decide ;^but a second enquiry is at all 
events open to the MagivStrate, and that fact deprive*s the argu- 
ment of the accused on this point of any weight. 

The result is that we must hold that the Sessions Judge had 
no jurisdiction to entertain the applications for bail that were 
made to him. W^e need hardly repeat, but may perhaps 
emphasize the fact, that they might properly have been made 
to us. 

W'e regret to have to notice that, whatever the state of the 
law may be, the District Magistrate acted improperly in refus- 
ing to send the record to the Sessions Judge when requested to 
do so. The Judge was the superior jiidicial authority, and the 
question of his jurisdiction was for him in the first instance. 
He was entitled to ask for everything that he required in this 
case, and the District Magistrate had no right to refuse it ; nor 
did he do so coiirteousty. 
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CRIMINAL REVISION. 


Be jam Mr. JasHce Stephen and Mr. Justice Carnduff. 

; JAFAR ALI PANJALIA 

V. 

EIMPEROR.* 

Surety for good behaviour — Fitmss of surety — Pecuniary qualification, hut not 
power of control — Grounds of rejection— Criminal Procedure Code (Act V of 
Ud^)s.m. 

Ill dot or mining the htness of a surety under s. 122 of the Criminal Pro- 
cedure Code, the first matter to be inquired into is his ability to pay the 
amount of the bond in case of default by the principal ; but tliero may be 
l^other matters also to be considered as grounds of objection, which must be 
dealt with in each case as it arises. 

Where a surety is competent in a pecuniary sense, the fact that he is not 
in a iDosition to exercise control over the person bound down, so as to ensure 
his good behaviour in future, is not a suSioient ground for his rejection. 

Earn Pershad V. King-Bmperor (1), Adam Sheikh v. Emperor (2) md JciUl 
A, Emperor (3) referred to, 

Oi^f tile 8tli March 1909, the petitioner was hound down to be 
of good behaviour in the sum of Rs, 5,000, with five sureties in 
the amount of Rs. 1,000 ea<3li, for two years, by Babu Panchu 
Gopal Mukerjee, Deputy Magistrate of Barisal, The Sessions 
Judge of Backergunge, on reference of the case to liim under 
section 123 of the Code, modified the order by reducing the 
amount of the petitioner’s bond to Rs. 2,500, with sureties not 
exceeding five in number, in the like total sum. On the 3rd 
August the petitioner surrendered before the Additional District 
Magistrate of Barisal, the Deputy Magistrate who had passed 
the original order under section 118 of the Code having been 
transferred, and offered fi.ve sureties in the sum of Rs. 500 each. 
The District Magistrate referred the question of their fitness to 
the Sub-Divisional Officer of Bhola who, after holding an 

Criminal Keviyioa No. 1174 of 1909, against the order of J. N. Eoy, Dis- 
trict iUagistrate of Dackergungo, dated Aug, 23, 1909. 

1) (1002) 6 0. W. If. 393. (2) (igyg) i. l. r. 33 400. 
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inquiry in tlie matter and examining witnesses, submitted a re- 
port to the effect that the sureties were men of substance, from 
each of whom the sum of Es. 2,500 was recoverable, that there 
was nothing against the character of four of them, though he had 
some doubt as to the fifth, as he was named by a witness during 
his inquiry as an associate of the petitioner in a criminal case, 
and as the petitioner had taken a settlement of a pound in his 
name, but that the petitioner was a rich and influential man 
in the locality, and the sureties would not be able to control him 
in his future conduct. On tlie receipt of the report the District 
Magistrate rejected the sureties, on the 23rd August, mainly 
on the ground of their inability to control the petitioner. An 
application against this order was made to, and refused by, the 
Sessions Judge of Backergunge by liis order dated the 30th 
August. The petitioner then obtained tlie present rule from 
the High Court on the ground that there was no sufficient 
reason shown for refusing to accept the sureties. No objection 
was taken to the competency of the District Magistrate to 
determine the question of their fitness on the report of a 
Subordinate Magistrate instead of holding an inquiry himself 
in the matter. 

Babu Qimada Ckaran Sen, for the petitioner. The District 
Magistrate was wrong in refusing to accept the sureties on 
the ground of their want of control over the i)etitioner when 
they were men of substance : see Abinash Meilalcar v. Empress 
(1), Ikim Pcrshid Y, King -Emperor (2) and Adam Sheikh v. 
Emperor Ol). The ruling in JalU v. Emperor (4) is distinguish- 
able, as one of the sureties tendered was a member of the same 
gang.,,,; 

The Deputy Legal Remembrancer {Air, Orr), for the Crown, 
relied on Jalily, Emperor (4). Section 122 of the Code does not 
refer only to pecuniary fitness, as section 513 shows that a person 
bound to be of good behaviour is not allo^ved to deposit the 
amount of the bond in. lieu of the recognizance. 

(1) (1900) 4 a W . N. 797* (3) (1908) I. L. K. 35 Calc. 400. 

( 2 ) ( 1902 ) 6 0, W, N. (4) (1800) 13 C. W. N. 80. 
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1910 Stephen and Cabneitee JJ. This is a rule calling on 

Axi the District Magistrate to show cause why the securities offered 
by the petitioner should not be accepted. The petitioner has 
Emtsbob, 13003;^ ordered to be bound down under section 118 of the 
Criminal Procedure Code, and to find sureties for Rs. 2,5005 
sureties being of vsuch number , not exceeding five, as he may see 
fit. He has found five sureties, all of whom are of sufficient 
substance to be able to pay Rs. 2,500, but who are not, in 
the opinion of the Magistrate, in a j)Osition to control the 
petitioner sufficiently to ensure his good behaviour in future. 

The question is whether the grounds on which these sureties 
have been refused by the Magistrate are sufficient. In our 
opinion they are not. In view of the judgments of this Court 
in the cases of Bam Persliad v. King-Emperor {!) Mid Adam 
Efmkhw Emperor (2), it seems to be plain that the first matter 
to be enquired into is the ability of the sureties to pay the sums 
for which they become bound in case of default of the persons 
who are bound down. Beyond this, as is shown in the judg- 
ment in Join V. Emperor (^1), there may be other matters to be 
considered which would be taken as objections to the sureties ; 
as, for example, if one of a gang of thieves is offered as a surety 
for another. There may also be other objections to a man 
becoming a surety although he is pecuniarily fit for the position, 
but these it is not possible to specify, and such an objection must 
be dealt with in each case as it arises. In the present case the 
sureties being competent from the pecuniary point of view and 
no other cause of unfitness being shown, we think that they 
ought to be accepted. Under these circumstances, the rule 
is made absolute, and we order that the securities originally 
offered by the petitioner be accepted. 

E. H. ji. Rule ahsohite. 

(1) (I902)0a w.lls':59? (2)(190S)I.L.B.35Calc.400/ 

(3) (1908) 13 Cc W, N. 80, 
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APPELLATE CIVIL. 


Before Mr. Justice MooJcerjee and Mr, Jtistice Teumn, 

JAHANDAR BAKSH MALLIK 

V. 

RAI^I LAL HAZRAH.* 

Landlord and Tenant — EnJiame.ment of rent — Wmver — Bengal Tenancy Act 
(VIII of lS85)i ss. 43 i lOS — Chur lands — Right of Occupamy, 

took a lease of a certain Government Mrts and executed a hahit- 

Hat in favor of the Collector by which he (A) covenanted not to raise the’rents 
of raiyats beyond the amounts mentioned in the settlement jamabundi. The 
tenants* however, subsequently agreed to pay rent at an enhanced rate on thb 
ground that the fertilitj^ of the land had been increased. Upon a suit for 
arrears of rent at the enhanced rate against the tenants, the defence was that 
A was bound by the Icahidiat executed in favor of the Collector, and as such 
he was not entitled to a decree at the rate claimed : 

Eeldi that, inasmuch as the tenants voluntarily agreed to an enhancement 
of rent, they’^ieliberately waived the benefit of the sajd covenant, and they 
could not impeach the validity of their own agreement on this particular 
ground. 

Zamir Mandat v. Gopi Sundari Dasi (1) referred to. 

Under section ISO of the Bengal Tenancy Act, a raiyat holding a ohur land, 
but wdio ha.s not acquired a right of occupancy, is liable to pay such rent for 
hi.s holding as may be agreed on between him and his landlord, irrespective of 
the provisions of section 43 of the Act. 

SECOiJirD Appeals by the plaintiff, Jahandar Baksli Mallik. 

These appeals arose out of suits brought by the plaintiff 
for recovery of arrears of rent. The plaintiff took a settlement 
from the Government of a IcJias mehal, mouzah Balliarchak, 
and on the 13th December 1902 executed a kah^diat in favour 
of the Collector. The lease was to continue for a term of 
20 years from the 1st of April 1901 to 31st of March 1921. By 
the terms of the kahnliat the plaintiff undertook not to raise 
the rents of the raijats for the lands settled with them beyond 

* Appeals from Appellate Decrees, Nos. 2246, etc , of 1907, against the 
decrees of F. Eoe, District Judge of Hooghly, dated May 31, j907, modifying 
the decrees of Debendra Nath Pa!, Munsif of Amta, dated Dec. 21, 1906, 

(1) (1900) I, U R. 32 Calc, 463 (note). 
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the amonntB entered in the settlement jamnhimdi, and that 
he would eolleot rent from the raiyats according to law and the 
terms of his engagement with the Government. It appeared 
that in 1904 the tenants agreed to an enhancement of rent on 
the ground that the fertility of the land had been increased 
by an alluvial deposit thereon. On the 17th of April 1906 the 
plaintiff brought tliese suits for arrears of rent against the 
tenants at the enhanced rate. 

Defendants pleaded, inter alia, that under the terms of the 
settlement by Government the plaintiff was not competent to 
raise the rents beyond the amounts entered in the settlement 
jamahundi, that they had occupancy rights in the land from a 
time long before the date of settlement taken by the plaintiff, 
and that they never agreed to pay the enhanced rent. 

The Court: of first instance holding that the defendants 
voluntarily agreed to pay the enhanced rate of rent, the en- 
hanced rate would be binding upon them and decreed the 
plaintiff’s suit. On appeal, the learned District Judge over- 
ruled the objections of the tenants that they never agreed to 
pay the enhanced rent, but having held that tlie plaintiff was 
precluded hy the terms of his engagement with Government 
from realising rents at rates higher than iliose mentioned in the 
settlement jmnahundi, set aside the decision of the first Court. 

Against this decision the plaintiff appealed to the High Court 

Dr. RasliheJiary Ghose {mill him Bahn Maliendra Nath Roy, 
Bahv KrUIvna Prasad Sarhadlnmry'midi ifovhie Soirghat Ali), 
for the appellants. Tlie tenants were not parties to the cove- 
nant which was between the landlord and the Government ; 
on principle they cannot enforce it ; Govr Chandra Balm v, 
Mani Mohan Sen (1) and Zawir Man dal v. Gopi Smulari 
Dasi (2b It is for the Government to take action or not if 
there has been a breach. As a matter of fact, the judgment of 
the District Judge shows that the tenants appealed to the Col- 
lector and the Collector refused to interfere. Besides, the 
hoMliai has not been properly construed by the District Judge. 
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Tlie covenant occurs in nearly all leases executed by the East 
India Company with zemindars at the beginning of the last 
century. It is the common form which has survived in Govern- 
ment leases, although the necessity for such covenants no 
longer exists. The covenant could not have been intended to 
be enforced. 

Bobu Nalinimnjmi Chatter jee (with him Babu Nagendra 
Nath Ghose and Bahu Biraj Mohan Majumdar), for the res- 
pondents, submitted that the clause was deliberately inserted 
in the lease for the protection of the tenants, and they were 
entitled to enforce it : see Pollock’s Indian Contract Act, 
1st edition, page 15. The cases cited by the other side are 
distinguishable. I rely on Chandramoni 3Iohanti v. Manmatha 
Nath Mitter (1) as also on the case of Taqmmdhi Raghunath 
Puri V. Pitambar Gajendra Mahapaiy (2). Moreover, section 29 
of the Bengal Tenancy Act was a bar to the suit. The 
tenants claimed to be occupancy raiyats. Under section 20, 
clause (7) of the Bengal Tenancy Act, the Court should have 
presumed that the tenants had occupancy rights in the lands. 

Dr. (r/m.9e, in reply. 

Balm Mahendra Nath Roy, for tlie appellants, in reply to 
a question put by the Court, submitted that there were no 
registered agreements in these cases ; but as the lands appeari^d 
to be chnr lands, the agreements were enforceable under section 
180, clause {/), sub-clause [h) of the Bengal Tenancy Act, and 
section 43 of the Act did not ap})ly. 

Bahu Naliniranjau Ghatterjee. Section 180, clause { /), sub- 
clause (b) of the Act did not exclude the application of 
, Chapter VI to cJmr lands. Clause (2) specifically excluded 
Chapter VI in the case only of holdings created under the 
utbandi system. Besides, there is no finding that the land is 
diur, and in any case the question could not be decided with- 
out an enquiry as to whether the tenants had acquired occu- 
pancy rights or not when the agreements were entered into, v 

adv, milt. 
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Mookeujee and Tednon JJ. In these appeals, preferred 
by the plaintiff in the Court below, the sole point in contro- 
Mallik versy between the parties relates to the amount of rent annually 
Ram’lal payable by the defendants in respect of their several holdings. 
Hazrah, lands comprised in the tenancies are situated in Govern- 

ment hhas mehal, mouzah Balliarchak, in the district of Hooghly, 
The plaintiff is a settlement-holder, and as ijaradar bo executed 
a kahuliat in favour of the Collector on the 13th December 
1902. This lease was to continue for a term of 20 years from 
the 1st April 1901 to the 31st March 1921. The document 
recited that the farmer would collect rents from the raiyats 
according to law and the terms of his engagement with 
Government. He also undertook not to raise the rents of the 
raiyats for the lands settled with them beyond the amounts 
entered in the settlement jamahiindi which had been prepared 
on the 30th June 1902, and admittedly furnished the basis on 
which the rent payable by the plaintiff to Government was 
calculated. The lease concluded wdth a statement by the 
lessee that if he violated the conditions of the lease, the 
Collector would be at hberty to cancel the lease and take khas 
possession of the mehal. The defendants had been tenants in 
occupation of their respective holdings long before the settle- 
ment wdth the plaintiff made on the 13th December 1902, and 
the rents payable by them were duly entered in the settlement 
janiahiindi. The plaintiff’ alleged in. the Court below — and hivS 
allegation has been accepted by the District Judge — ^that in 
1904 the tenants agreed to an enhancement of their rents on 
the ground that the fertility of the lands had been increased by 
an alluvial deposit thereon. On the 17th April 1906 the plain- 
tiff commenced these actions for recovery of arrears of rent at 
the eiilianeed rates agreed upon by the parties . The defendants 
resisted the claim on the grounds that they had never agreed 
to any enliaiicement of the rent, and that, even if they had done 
so, the agreements were not enforceable, as under the terms 
of the settlement by Government it was not competent to the 
plaintiff io raise the rents beyond the amounts entered in 
the settlement jamahmdi. They also stated tjiat they had 
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occupancy riglits in tlie lands from a time long anterior to the I9i0 
settlement taken by the plaintiff. The Court of first instance 
stated the principal questions in controversy between the maSS ' 
parties to be, whether the defendants had agreed to pay the : ■. 

enhanced rent as claimed against them, and whether they were Hazhah. 
liable to pay at higher rates than those settled by GTOvernment. 

Upon the first question, the Court of first instance found that 
the defendants had agreed to an enhancement of the rent. 

Upon the second question, it found that the rents had not been 
settled by the Government Officers, but added that, if the con- 
trary view prevailed, the enhanced rates would be binding 
upon those tenants who had voluntarily agreed to them. The 
defendants appealed against this decision, and the District 
Judge has allowed their appeals. He has overruled their 
contention that they had never agxeod to pay enhanced rents , 
and has found expressly that they agreed in 1904 to pay higher 
rates than before. The learned District Judge, liow’-ever, has 
found that the plaintiff is precluded by the terms of his engage- 
ment with Government from reahsing rent at rates higher than 
those mentioned in the settlement jamabmidi. The plaintiff 
has. appealed against this decision, and on his behalf the decrees 
of the District Judge have been assailed substantially on two 
grounds : namely, p'st, that the tenants, who were no parties 
to the engagement between the plaintiff and Government, are 
not entitled to enforce any of its terms ; and, secondly, that upon 
a true construction of the purpose and effect of the particular 
covenant in the lease of the plaintiff, it does not invalidate any 
agreement voluntarily made by the tenants for enhancement 
of the rents, specially when such agreement is in settlement of 
3 . bond fide dispute as to the amount of rent payable by them. 

In answer to this argument, it has been contended on behalf 
of the defendants, first, that the tenants, though strangers to 
the contract between the plaintiff and Government, are entitled 
to claim performance of a covenant inserted in the lease for 
their benefit and protection, and that in any view, as the rights 
of the plaintiff are restricted by the terms of the settlement 
granted by Government, he cannot receive a wider measure of 
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relief than what is indicated thereunder ; and, secondly 
the defendants wore occupancy raiyats, any enhancement in 
contravention of section 29 of the Bengal Tenancy Act was 
inoperative in law. 

In support of the first contention of the appellant, reliance 
lias been placed upon the cases of Zamir Mandal v. Gopi Sun- 
dari Dasi (1), Gour Chandra Saha v. Manimolian Sen (2) and 
Zamir Mandal v. Tarini Charan Singh (3). On behalf of the 
respondentB, on the other hand, reliance has been placed upon 
Tajxinidhd Raghunath Puri v. Pitambar Gajendra 
Mahapaty (4) and Chmidramoni Mohanii v. Manmatha Nath 
Milter The learned vakil for the appellant has suggested 
that there is a conflict between the two sets of decisions, and 
that a reference to a Full Bench should be made upo.n the 
question whether a stranger to a contract is entitled to ciaioi 
performance thereof, in vso far as it is for liis benefit. It may 
be conceded that at first sight there does appear to be a conflict 
between the tv'o sets of eases ; but a closer examination of the 
judgments shows that the apparent divergence is due to a 
fundamental difi’erence between the circumstances which led 
to the two series of litigations. In the first class of cases upon 
which reliance is placed by the appellant, the landlord sought 
to enforce a contract for payment of enhanced rent into which 
the tenant had voluntarily entered, although the terms of the 
engagement between the landlord and Government provided 
that the former would not collect rent from the tenants at a 
rate higher than that mentioned in the settlement papers. The 
true (question, therefore, which required decision w^as whether 
the tenant, after he had voluntarily agreed to pay enhanced 
rent, could question the validity of the contract on the ground 
that it was in contravention of the terms of the engagement 
between his landlord and Government. The learned Judges 
held that section 9 of Regulation VII of 1822 did not render 
illegal an agreement by a tenant to pay a higher rent than what 
is specified in the settlement papers. No doubt there are 

(1) (1900) I. L. R. 32 Calc. 463 (note). (3) (1898) ii C. L. J. 00. . 

(2) (1906) I L. B. 32 Calc, 463. (4) (1906) 5 0. L, J. 67. 

(5) (1903) 11 C. L, J. 68, 
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isolated sentences in the Judgment of Sir Francis Maclean in the * 1910 ’ . 

' case of Zamir Mandal v. Gopi Stmdari Dasi (1), in which the 
learned Chief Justice observes that, quite a^part from aiithoritjqR 
it is difficult to see how upon principle the existence of the 
contract between the plaintiff and Government can prevent 
him from enforcing the contract which the defendants have 
entered into with him. The additional reason thus indicated 
appears to be based on the doctrine that where two persons 
make a contract, in which one of them promises to confer a 
benefit upon a third party, the latter cannot seek to enforce 
the contract. It is clear, however, that the principal reason 
for the decision is the one already stated. In the second class 
of cases upon which the defendants before us rely, the landlord 
sought to eject the tenant in contravention of the terms of his 
engagement with Government. In this class of cases, there- 
fore, the landlord did not seek to enforce an agreement volun- 
tarily entered into by the tenant in contravention of the terms 
of the engagement between himself and Government, but he 
merely claimed to exercise a right of ejectment which he did 
not possess under the terms of the lease obtained by him from 
Government. In this second class of cases, therefore, the ques- 
tion does really arise wdiether a stranger to a contract is entitled 
to claim performance of a covenant inserted therein for his 
benefit or protection. If this question did really arise in the 
cases before us, the matter would require careful consideration, 
because, as is well knowm, there has been considerable diver- 
gence of judicial opinion upon the question of the right of a 
third person to enforce performance of a contract made for his 
benefit between others and to the consideration of wffiich*h6 
is a stranger. In England, the rule is well settled that, subject 
to certain exceptions which may briefly be described as cases of 
trust, Gregory v. Williams (2), Touche\. Metropolitan Bailway s 
Warehousing Company ( 3 ), Gandy v. Gandy ( 4 ), quasi contract, 

Williams v. Everett ( 5 ) , or near relationship, Dutton v. Poole (6), 

(1) (1900) I. L. B. 32 Calc. 403 (note), (4) (1884) 30 Ch. D. 57. 

(2) (1817) 3 Mer. 582. (5) (1811) 14East 582 ; 13 B.. R. 315. 

(3) (1871) L. R. 6 Ch. App. 671. (6) (1689) 2 Lev. 210. ^ _ 
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Bourne v. Mason (1), whore two persons make a contract in 
which one of them promises to confer benefits upon a third 
party, the latter cannot enforce performance thereof : Laws of 
England edited by Lord Halsbury, Volume VII, page 342, 
section 105 ; Price v. Easton (2), Tweddle v. Atkinson (3), Eley 
V. Positive Security (4), Fleming v. Bank of New Zealand (5), 
Keighley, Maxsted Company v. Durant (6), Cavalier v. Poi)e 
(7), Cameron v. Young (8). In America, on the other hand, 
the rule is more elastic, and on general principles of law it has 
been held that, subject to certain exceptions, a person may 
maintain an action on a contract made for his benefit, although 
not a party to the contract, if he is a party to the consideration 
or has some legal or equitable interest in its performance : 
Hendrick v. Lindsay (9), Davis v, Patrick (10), St. Louis v. 
Grand Lodge (11). If , therefore, the question did require decision 
in the present cases, and the matter was discussed as one of prin- 
ciple, it would require careful examination, specially when we 
find that there is no distinct statutory provision on the subject. 
In the view, however, which we propose to take, the decision 
of this question becomes unnecessary. A covenant of the 
description now before us, by which the landlord, lessee under 
Government, is made to undertake not to collect rent at a 
higher rate than what is specified in the settlement papers, may 
bo assumed to have been inserted for a twofold reason : namely, 
for protection of the Government revenue; and, secondly, 
for the protection of the tenantry. The revenue payable by 
the settlement-holder is based upon the amount of rent real- 
isable from the tenants in actual occupation of the land. Again, 
so far as these latter are concerned, the Government, who has 
settled their rents, may be desirous that they should not be 
pressed by an enhanced rent during the currency of a particular 
settlement, Now% so far as the first of the two reasons is con- 

(1) (1680) i Ventris 0. (6) [1901] A. 0. 240. 

(2) (1833) 4 B. & Ad. 433. . (7) [1906] A. C. 428. 

(3) (1861) 1 B. & S. 393. (8) [1908] A, C. 176. 

(4) (1876) 1 Ex. D. 88. (9) (1876) 93 U. S. 143. 

(5) [1900] A. C. 677. (10) (1886) 122 U. S. 138. 

(11) (1878) 98 U. S, 123. 
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cerned, the matter is manifestly one between Government and 1910 
the lessee ; if the latter succeeds in his endeavour to increase Jahandar 
the collections, the Government may cancel the engagement 
with him (as provided in his lease) or may possibly enhance „ 

Ham IjAl 

the revenue payable by mm. In so far as the second reason Hazeah. 
is concerned, if the covenant has been deliberately inserted for 
the protection of the tenant, it may be argued with con- 
siderable force that it is not a matter of indifference to him 
whether it is obeyed or ignored. But here another considera- 
tion obviously arises. In so far as the covenant is for his 
benefit, he may surely waive it, for it is an elementary principle 
that every one may forego a right introduced for his own benefit , 
if it can be relinquished without prejudice to the community 
at large: Yaw v. Xerr (1). If, therefore, a party deliberately 
waives a legal right to which he is entitled, and no question of 
contravention of public policy or morality arises, such waiver 
is operative. In other words, if the waiver is supported by an 
agreement founded on a valuable consideration, or is of such a 
character as to estop the party from insisting on the right 
claimed to have been relinquished, the party who has waived 
his right cannot subsequently turn round and claim to enforce 
the right he has deliberately waived. This is the principle 
which underlies the decision in Zamir Manclal v. Gojn Simdari 
Dasi (2) and which clearly applies to the circumstances of the 
present case. According to the facts found by the Courts 
below, in July 1904 the defendants voluntarily agreed to an 
enhancement of the rents previously payable by them ; their 
denial to the contrary is false. Apart, therefore, from the 
question whether, to a possible action for enhancement of rent, 
the defendants might successfully have urged the particular 
covenant in the terms of engagement between their landlord 
and the Government, it is manifest that as they have deliber- 
ately waived the benefit of that covenant , they cannot impeach 
the validity of their own agreement on this particular ground. 

We must consequently hold upon the first ground urged by the 
appellant that the agreements for enhancement of rent are 

(2) (1900) I. L. R. 92 Oalc. 463 (note). 


f|) (im) 11 Wright Pa. 333. 
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howerer, that the question does not anooar o I ,r ? ’ 

pressiy raised as to whether the agreJLnts for 
enhanced rents were in contraventiL „T the T, 
sions on the subject. On behalf of the r«,„„„d‘n " f 7 
suggested that under section 20 clause 7 of « t ’ ^ 

Act, the presumption is that they had been in tenancy 
twelwe year, eontinuonsiy and had" 
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In the second place, oven h clause v-t Tenancy Act. 

be of no avail to the defendants, becaiZ'tlm o 

would be that they were occupancy raiyats^t t ’ 

commencement of the suits, whereas to ms he" ' 

cable to the particular contracts for ! h 

ifc -St be established tlmt tie rtnol!?™"^ 

raiyats on the dates when the resnecr occupancy 

Under these ehcu.s.a„„“ S™™ .bade, 

has contended that no further onnorf f appeUant 
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consideration of the circumstances of the cl‘ 
prepared to fall in with this suggestion ' IfT] T 
fact an enhancement of the rent ii, + ^ 

it is clear that the position of the defoud 
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( 1 ) ( 1909 ) IJ C. I,, j. 56 ^ 


12) (1907.) I. I. a 35 
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of tlie question is desirable , especially as the materials on the 
record are not sufficient for a proper adjudication of the matter 
in controversy. 

We are further informed that in these cases there were no 
registered agreements for enhancement of rent, and that the 
tenants merely signed their names to what is called the bilibandi 
papers of the plaintiff. Consequently, if the defendants are 
proved to have acquired a right of occupancy at the date of the 
alleged agreement for enhancement of rent, section 29 would 
render such agreement wholly inoperative. Again, if the 
defendants are proved to have been nomoccupancjy raiyats,to 
whom the provisions of Chapter VI apply, the agreements 
for enhancement would be equally inoperative under section 43. 
The learned vakil for the plaintiff-appellant lias, however, 
contended that section 43 is not applicable by reason of the 
provisions of section 180. That section — ^we quote only so 
much of it as applies to the cases before us — ^provides as follows : 

Not withstanding anything in this Act, a raiyat who holds 
land of the kind known as chur or dearah shall not acquire a 
right of occupancy in the chur or dearah land until he has held 
the land in question for twelve continuous years ; and until he 
acquires a right of occupancy in the land, he shall be liable to 
pay such rent for his holding as may be agreed on between him 
and his landlord.” 

On behalf of the appellant it has been contended that the 
lands ill respect of which enhanced rent is claimed are chur lands 
within the meaning of section 180. This has been disputed 
on the side of the respondents, and it has further been urged 
on their behalf that section 180 does not affect the appli- 
cability of section 43. An attempt has been made to induco 
us to come to a determination upon the question of the 
character of the lands. In our opinion this matter requires 
further investigation upon evidence to be adduced by both 
the parties ; but if it is proved that the lands are really chtir 
lands, the question arises for decision, how far section 43 
is affected by section ISO. This question appears to be one of 
first impression, and the language of section 180, sub-section 1, 

59 
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is jiot altogether free from ambiguity Jbii afi<u’ careful cod- 
sidcratioii of the argumeiitB addresBed to ub, we are of o[)inio.!i 
tliat the introductory .words '' notwithstanding anything in this 
Act ■” govern the whole of the remainder of the sub-seotion, 
including the clause about jiayment of rent during the period 
preceding the acquisition of a right of occupancy. It has been 
suggested on behalf of the respondent>s that if this i aterpretation 
were adopted, sub-section 2 might be deemed to be superiuou>s. 
To this two answersmay be given : namely, p\st, that sub-section 
2 might have been introduced by reason of excessive caution ; 
and, secondly, that while sub-section 2 makes the whole of 
Chapter VI inapplicable to uthmidi tenants, sub-section 1 makes 
only such portion of Chapter VI inapplicable to utbandi ten- 
ants and dearah tenants as relates to the payment of rent before 
the lapse of twelve years. In our opinion, it is fairly clear that 
during the twelve years which must elapse before a right of 
occupancy is acquired, fche tenant is liable to pay the rent agreed 
upon irrespective of the provisions of section 43. 

The result therefore is that these appeals must be allowed, 
the decrees of the District Judge set aside, and the cases re- 
manded to him. Ho will first determine whether the lands of 
the disputed holdings are chur lands within the meaning of 
section 180. If it is found that the lands are not ckm lands, 
the agreements for enhancement of rent must be held inopera- 
tive, because, whether the defendants had or had not acquired 
a right of occupancy at the time of the agreements, they axe 
moperative under section 29 or section 43. If, on the other' 
hand, it is esta ished that the lands are c/mr lands within the 
meaning of sections i80, the question will arise whether, at the 
dates of the agreements, the tenants had acquired a right of 
occupancy by possession for tw^elve continuous years. If they 
had attained the status of occupancy raiyats at that time, the 
agreements for enhancement of rent must be treated as inopera- 
tive under section 29, If it is found that the tenants at that 
time had not acquhed a right of occupancy, the agreements 
must Yh) treated as valid iinder sect ioii I 80 . It will not ho 
ncecbbary to determine the iuiih oj* oilierwieo of ilie allegatioii 
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of the plamtiS that the enhancement was in settlement of a 
hond fide dispute, because, if the agreement is inoperatiTe by 
reason of section 29, claxise (a), no question arises as to the 
applicability of the principle recognized in Kedar Naili Hami 
V. Maharaja Manindra Oliandra Nandi (1) as conti’olling tlic 
operation of section 29, clause (Z>). As the questions to be 
investigated by the District Judge do not appear to have been 
directly raised and tried in the Court of first instance, the par- 
ties will be at liberty to adduce evidence in support of their 
respective allegations. The District Judge will direct such 
evidence to be taken by the Court of first instance under Order 
41, Rule 25, and when the findings are returned by that Court, 
will proceed to decide the appeals in accordance with the 
directions given in our judgment. The costs of these appeals 
will abide the result. 

g. c. G. . Appeals allowed ; 

cases remanded. 

(1) (1909) 11 C. L. J. 109. 
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APPELLATE CIVIL. 


Before Mr. Justice (Jaspersz and Mr. Justice Doss. 

^ SARADA CHARAN CHAKRAVAETI n-io 

V. Feh. 23. 

DURGARAM DE SINHA * 

Limitation Act (XF of 1877) s. 20 — Payment of interest on hchalf of mimr hy 
manager of a foint Hindu family , effect of — Duly authorised AgenW^ 

A payment of interest by the manager of a joint Hindu family consisting 
of himself and his minor brothers, is a payment by the “duly authorised 
agent ” of the minors within the meaning of section 20 of the Limitation Act, 

1877. 

Secokd Appeal by the defendants, Sarada Charan Chakra- 
varti and others. 

^ Appeal from Appellate Decree, No. 975 of 1908, again.^t the decree of 
M. Yusuf, Distiiet Judge of Noakhali, dated Jan. 24, 1908, reversing the 
decree of Kunpid Kanta Sen, Munsif of Sndharam, dated Jan. 31 . 1007- 



462 


INDIAN LAW REPORTS. [VOL. XXXVH. 


J910 This appeal arose out of an action brought by the plaintiff 

to enforce a mortgage bond which was executed on the 28th 
Ohakba- Agrahayan 1293 B.S. (13th December 1886) by the father 
vABTi Qf defendants Nos. 1 to 4. . It appeared that in order to avert 

Durqaeam a suit brought by the plaintiff, the defendant No. 1, on the 
Dk Sinha. 20^1^ Chaitra 1305 B.S. (8th April 1899), paid a certain 
sum of money towards interest due on the bond, and an 
endorsement of this payment was duly made on the ])ond. 
When the interest was paid, the defendant No. 2 was of age, 
but the defendants Nos. 3 and 4 were minors. The present 
suit was brought on the 24th November 1905. 

Defence was, that the snit was barred by limitation. 

The Court of first instance gave the plaintiff a decree against 
defendant No. 1 only, holding that the suit as against the 
others was barred by limitation. On appeal by the plaintiff, 
the lower Appellate Court decreed the entire claim against all 
the defendants. 

Against this decision the defendants Nos. 2 to 4 appealed 
to the High Court. 


Bain BaihmtJia Nath for the appellants. Plaintiff’s 
case was that the payment- was made by 'dehmiaiit N-o,. 1 a-s 
guardian of the other defendants. ^ The moliur being alive, the 
signature of defendant No. 1 could not convey any property of 
the minors. The payment was not for the benefit of the minors, 
because the result has been an enormous increase of the debt. 
The manager of a joint Hindu family has no authority to 
acknowledge a debt on behalf of the other members cf the 
family : K\imarasan\>i Nadan v. Pala Nagappa Chetti (1). In 
the Pull Bench case oi Ghinnaya Nayndn v. Gnmnatham 
Chetti (2) the question did not arise. I rely also on the cases 
of Hunooman Persaud Panday v, Mnnmj Koonweree. (3) and 
Miller v. Rnnga Nath Monlick (4). The manager of a Hindu 
family is not an agent, but a trustee : see Cowell’s Tagore Law 
Lectures (1870), page 108, and also the cases of Amiamalai 

(1) (1878) I. L. R. i Mad. 385. (3) (1856) 6 Moo. I. A. 393. 

(2) (1882) I, L. E. 6 Mad. 169. (4) (1885) 1. L. R. 12 Calc. 389. 
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Ghetty v. Mw'ugaaa Ghetty (i) and Muhammad AshaH v. Radhe 
Ram Singh (2), Even the guardian has no authority to acknow- 
ledge a, debt : Wajihun v. Kadir Buksh (3), Ghhato Ram v. 
Bilto Ali {4) and Aghore Nath Mukhopadhya v. Grish Ghunder 
Muhhopadhya (5). 

Bahu Ramesh Ghandm Sen, for the respondents. The 
mortgage-debt is one and indivisible ^ and payment by one 
keeps it alive against all. The defendants are in the position 
of oo-mortgagors, and section 21 of the Limitation Act indicates 
that a payment made by a co-mortgagor keeps the debt alive 
against ail Section 20 does not say that a payment under the 
section saves limitation only against the person making the 
pa^nnent. The cases of Krishna Ghandm Saha v. Bhaimh 
Ghandm Saha (6), Domi Lai Sahu v. Roshan Dobay (7) and 
Ghinnery v, Evans (8) support my contention. The manager 
of a Hindu family has the same authority to acknowledge a 
debt as to borrow for family necessity, and the Dayabhaga and 
the Mitakshara lay down the same rule in this respect : see 
G. 0. Sirkar's Hindu Law, pages 131-2, Section 21, sub- 
section (1) of the new Limitation Act (IX of 1908) now 
expressly mentions a manager and a lawful guardian as ‘‘ duly 
authorised agents ” within the ineaning of section 20 of the 
Act. The position of a manager is not exactly that of a trustee : 
Annapagauda Tammangauda v. Sangadigyapa (9), Kailasa 
Padiaohi v. Ponnukannu Ac/ 2 -^{ 10 ). 

Babii Bmkimiha Nath Das, in reply. 

Gut. adv. mdi. 


1910 
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Caspbesz and Doss JJ. On the 28th Agrahayan 1293, 
Mohesh Ohandra Ohuckerbutty, father of the defendants Nos, 1 
to 4, executed the mort-gage bond in suit. On the 26th Ghaitra 
1305, the defendant No. 1 paid Rs. 5 towards interest due on 
the bond : this he did to avert a suit about to be brought by 


(1) (1903) I. L. R. 26 Mad. 544. 

(2) (1900) X L. R. 22 Ali. 307. 

(3) (1886) I. L. R. 13 Calc. 292. 

(4) (1898) I. L. R. 26 Gale. 51. 

(5) (1892) I. L. R. 20 Calc. 18. 


(6) (1905) I. L. R. 32 Calc. 1077. 

(7) (1906) I. L- R. 33 Calc. 1078. 

(8) (1864) 11 H. L. a 115. 

(9) (1901) I. L. R. 26 Bom. 221. 

(10) (1894) L L R. 18 Mad. 466. 
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tlio plaintiff , and an endorsement was duly nunlo on the bond 
in the presence of a pleader who arranged the matter between 
the parties. The suit giving rise to this appeal was instituted f 

on the 24th November 1905, and it is harrod against the de- ’ I 

fendants Nos. 2 to 4 unless the payment of interest be held to 
have given the plaintiff a fresh starting point as provided by 
section 20 of the Limitation Act, XV of 1877. Tt appears that 
the second defendant was of age when his brother paid the item 
of interest. The third and fourth defendants are still minors. 

The Court of first instance gave a decree against the defend- 
ant No. 1 only. The lower Appellate Court decreed the entire 
claim against all the defendants, of whom the defendants Nos. 2 
to 4 are the appellants before us. 

It is urged {i) that the defendant No. 1 was sued as the 
guardian of his brothers, and not as the manager of their family 
property, and that he was not their guardian when he paid the 
interest ; {ii) that the defendant No. 1 did not make the pay- 
ment either as guardian or as manager ; {Hi) that the defendant ^ 

No. 1 was not the duly authorised agent of his brothers in paying 
the interest ; and (iv) that the payment of interest was not 
for the benefit of the minors. 

The suit was brought against all the defendants as heirs of 
the original debtor, the defendant No. 1 being treated as the 
manager of the joint family property, and the suit proceeded 
on that basis in the lower Courts. The payment of Rs. 5 averted 
the threatened suit: it was for the benefit of the younger 
brothers, including the minors, of whose property the defendant 
No. 1 was, in fact, the guardian, though he had not been 
appointed by the Civil Court. We, therefore, overrule the firsfc, 
second and fourth contentions on the facts found. 

The remaining argument leads to a consideration of the 
law and authorities. Section 20 of the Limitation Act, XV of 
1877, provides that, ‘‘when interest on a debt is, before the 
expiration of the prescribed period, paid as such by the person 
liable to pay the debt, or by his agent duly authorised in this 
behalf, a new period of limitation shall be computed from the 
time when payment was made ’’ (we quote the necessary words 
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only). Was the defendant No. 1 the duly authorised agent of 
the defendants Nos. 2 to 4 in paying the interest, or did he pay 
it on his own behalf alone ? In our opinion, he was their 
agent within the meaning of section 20. 

The reported cases deal with various combinations of Durcaeam 
circumstances. In some cases the authority of a guardian 
was discussed. In other cases questions of legal necessity or 
of the debt being barred arose. 

We proceed to notice the cases more directly in point, as 
also the decision of the Allahabad High Court in Ram Cliaran 
Das V, Gaya Prasad {!), where the authorities have been col- 
lected. 

A Full Bench of the Madras High Court held in Chinnaya 
Nayudti v. Garunatham Cheiti (2), that the manager of a Hindu ' 
joint family has the same authority to acknowledge as he has 
to create a debt ; he would have like power to continue a 
liability, as by payment of interest, and, in so doing, he would 
not be the j)artner of the other members of the family, but 
their agent. The powers of the manager of a joint Hindu 
family, as compared with those of an agent, are in regard to 
certain matters wider ; while, as regards others, they are of a 
more limited character. The manager, being the accredited 
agent of the family, is authorised to bind them for all necessary 
purposes within the scope of his agency. It was pointed out 
by Mr. Justice Banerjee, in Bam Cliaran Das v. Gaya Prasad 
(3), that the manager of a joint Hindu family is something more 
than a mere agent, but that under the Limitation Act he must 
be regarded as an agent by operation of law for the purpose of 
acknowledgment of debts on behalf of minor members of the 
family. 

The Full Bench decision of the Madras High Court was 
followed in BhasJcer Tatya Shet v. Vijalal Nathu (4) and in 
other cases : w^e are of opinion that the manager of a Hindu 
family is duly authorised to bind the members in continuing 
the existence of valid debts. That this is the correct view may 

(]) (loos) I. L. K. CO Ail. -121 (:n (1008) :i. L. :n. :io ah ^ 122 , tn, 

(2) (LSH2) L L. B. ^ Mad. 169. (4) (1892.) I. L. K. 17 Bom, 
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be inferred from the tigrmvS of tlie aiuencied sfHjtion 21 of the 
Limitation Act, IX of 1908. . 

: yTliedhW contention, therefore, on behalf of the defendants 
appellants must fail. But the learned vakil for the plaintiff 
respondent has called our attention to the case of Krislma 
Ohandm SaJm v. Bhairah Chanclm Saha (1) followed in Domilal 
Sahu V. Roshan Dobay (2), and he has argued that the mortgage 
debt incurred by the father of the defendants was^ binding on 
the family, any member of which coxild acknowledge the obli- 
gation or make a payment on behalf of all. We are disposed 
to accept this argument in support of the judgment of the 
lower Appellate Court. The entire equity of redemption 
descended to the sons of the mortgagor : they were Jointly 
liable for the debt, not as co-mortgagors, but as reprcsoiiting 
the sole mortgagor, their father. There is nothing in section 
20 of the Limitation Act to warrant the belief that the extended 
period of limitation is intended to operate only against the 
person making the payment. 

The appeal is dismissed with, costs, 
s. 0 . G, A fpml dismissed. 


(1) (1905) I. L. B. 32 Calc. 1077. 


(2) (1900) 1. L. R. 33 Calc. 1278. 
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appellate criminal. 


Before Sir Lawrence H. JenUns, K.C.I.E., Chief Justice, 
and Mr. Justice Garnduff. 

BARINDRA KUMAR GHOSE and Others 

V. 

emperor.* 

right of trial by-lnterference with the right-Govermr-Ceneral in Council, 

powL of-Indian CouncUs Act {24 25 Vic. ,0.67) s. 22, provuo-Wurovean 
British subject, rights of-Waiver-Order of Local Government authorising 
correpUmt of certain offences-OommUment on charge for other offerees 
-JurisdiotL,want of-Local Government, powers of-Dekgation of powers 
-Charges against members of a secret socieiy-Mis,oinder-Same transac- 
tion-Confessions, admissibility of-Confessions made during police investi- 
gation and to Magwtrate subseguendy holding inguiry-E.annnat^nJ 
occuseA-Emting statements by guestions-Admissiona to the pohce-Hand 
^Hng, modes of proof of-Comparison of handwriUng-Leadiy qi^si^ 

-Crilinal Procedure Code {Act V of 1898) ss. 164, 196, 235, 259, 842, 364, 
447 454, 532 -Evidence Act(I of 1872) ss. 21, 25, 29, 47, 67, ^3 — 

war-Conspiracytowage war-Penal Code (Act XLV of 1866) ss. L.1, I.IA. 

The Criminal Procedure Code, in so far as it interferes with the mode of 
trial by Jury, is not idira vires under the proviso to s. 22 of the Indian 

ina^ero/rimeer 

“nrSrrB^ --t can. under s. of the Code, relm.uish his 
be dealt wit~ 

Tui t^dTo and then asked him whether he elaim^ to be dealt with as 
;„ch, and the latter stated that he did not claim the right 
Held, that he had relinquished his right. ^ 

Jn re Qidros (3), Queen-Empress v. Grant (4), Queen-Empress v. Bardett (5) 

'"“e an order under s. 196 of the Criminal Procedure Code authom^ 
a particular police officer to prefer a complaint of offences under ss. 12..A, 

* Criminal Appeals, Nos. 466, 474, 480 of 1909 against the convictions and 
sentencr passed by C. P. Beachcroft, Additional Sessions Judge of Alipore, 

dated May 6. 1909. ^ ^ ^ ^ 

s eTrr^* . ul .. i- - - -- ->■ 

^ ^ ^ (6) (1892) I. L R 16 Mad. 308. 
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122, 123 and 124 of the Penal Code, “ or under any other section of the said 
Code which may he found applicable to the caar.,” and the examination of the 
complainant also referred to the same sections ; — 

Meldi that no complaint under s. 121 of the Penal Code was thereby autho- 
rized by the Local Government or in fact preferred, that the Magistrate had no 
power to commit thereunder, and that the defect was not cured by a subsequent 
order obtained while the case was before the Sessions Court, authorizing a 
complaint under the section which was not in fact made thereafter ; nor did 
s. 632 of the Criminal Procedure Code apply in such a ease. 

K/ian’s case (1) approved of- 

Queen-Empress v. Morton (2), distinguished ; and Queen-Empress v. Bal 
Qangadhar TilaJc (3) dissented from. 

The Local Government cannot delegate to any other body or person the 
controlling power and discretion of determining whether cognizance shall be 
taken by the Court of an offence mentioned in s. 196 of the Criminal Procedure 
Code, and. its judgment must be specifically directed to the particular section, 
and no other, under which the prosecution is to be carried on, and the order or 
authority should be preceded by a deliberate determination in this respect. 
An order authorizing a complaint under certain specified sections “or under 
any other sections found applicahle, ” if it means found by any one other 
than Government, involves a delegation which cannot be sustained. 

Where the accused were all alleged to have been members of a secret 
society, with its head quarters in Maniktollain the suburbs, and its places of 
meeting in Calcutta and elsewhere, and to have joined in the unlawful enter- 
prise, and with others, known and unknown, to have conspired to wnge war or 
to deprive the King of the sovereignty of British India, and to have collected 
arms and ammunition with such intent and to have actually waged war : — 
that the joint trial of the accused on charges under ss. 121, 121 A, 
122 and 123 of the Penal Code was not bad for misjoinder of persons or 
charges. 

A confession under s. 164 of the Criminal Procedure Code must be made 
either in the course of an investigation under Chapter XIV or after it has 
ceased and before the commencement of the inquiry or trial. The condition 
requiring the confession to be prior to the commencement of the inquiry or 
trial is only imposed when the investigation has ceased, and not when it is 
made in the course of the police investigation. 

Wiiere a number of persons were arrested on the 1st May, and the confes- 
sions of some of them were recorded on the 4th and 5th, while others 
were brought in subsequently and their confessions taken while the police 
investigation was then actually going on, and on the 17th an order under s. 196 
was obtained and the police repoit sent in, and on the next day the ex- 
amination of the prosecution witnesses begun : — 

Beldy that the Magistrate did not take cognizance under s. 190 of 
the Code, nor did the inquiry commence on the 4th, and that the confessions 
were taken in the course of an investigation under Chapter XIV. 

(1) (1S90) Punj. R., Cr. J. No. 16. (2) (IS T. L. R. 9 Bom. 288. 

(3) (1897) I. L. B- 22 Born. llg. 
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The fact that the Magistrate who has taken the eonfessioDS, afterwards holds 
the inquiry, does not, under section 164, constitute the recording of the confes- 
sions an examination of tli© accused in the course of it and at its commencement. 

Empress Animtram Singh {\) &>nd Empress v.Yahuh Khan (2) declared 
obsolete. 

Sat Narain Tewari Y, Emperor (3) distinguished. 

Section 164 includes confessions taken by a Magistrate who afterwards 
holds such inquiry or trial. 

Empress y. Anuntram Singh ( 1 ) and Reg,Y. Bai Ratan (4) declared obsolete 
on the point. 

Sections 164, 342 and 364 of the Code are not exhaustive, and do not limit 
the generality of section 21 of the Evidence Act as to the relevancy of 
admissions. 

Queen-Empress v. Namyen (5) referred to. 

The mere fact that a statement w^as elicited by a question does not make 
it irrelevant as a confession under section 1(54 of the Criminal Procedure Code 
or section 29 of the Evidence Act, though such fact may bo material on the 
question of its voluntariness. 

Methods of proving hand^vricing discussed. 

A document does not prove itself, nor is an unproved signature proof 
of its having been written by the person whose signature it purports to bear. 

S3:*tion 73 of the Evidence Act does hot sanction the comparison of any 
twm documents, but requires, first, that tho standard waiting sliall be admitted 
or proved to be that of the person to whom it is attributed ; and. Secondly, that 
the disputed writing must itself purport to have been written by the same 
person. A comparison of handwriting is at all times, as a mode of proof, 
hazardous and inconclusive, and especially so when made by one not conver- 
sant with the subject and without guidance from the arguments of counsel and 
evidence of experts. ' 

Phoodee Bibee v. Gohind Chtmder Roy (6) referred to. 

The value of expert evidence of handwriting discussed. 

Beg. Y. Harvey {7) mierved to. 

To constitute an admission, the document need not be written by the party 
agaiiist whom it is used : it is sufficient if it is found in his pos.session, and his 
conduct thereto creates an inference that he was aware of its contents and 
admitted their accuracy ; but, unless this is done, the document cannot be used 
against him as proof of its contents. What conduct would properly give rise 
to sucl'i inference depends on the facts of each case. The mere fact of posses- 
sion of letters is not of much value, unless it is sho wn that their contents were 
recognized and adopted by the replies elicited or the conduct inspired by them. 

The expression “ wages war ” in section 121 of the Penal Code must be 
construed in its ordinary sense, and a conspirac}' to wage w^ar, or the collection 
of men, arms and ammunition for that purpose, is not waging war. 
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(1) (1880) , I. L. B. 5 Calc. 954. (4) (1873) 10 Bom. H. C. B. 166. 

(2) (1883) I. L. B. 6 AU. 253. (6) (1893.) Batanlal Unrep. Or. Oas. 679. 

(3) (1905). I. L. B. 32 Calc. 1085. (6) (1874) 22 ’W. B. 272. 

(7) (1869) 11 Cox. C. C. 546. 
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An agreement between two or more persons to do all or any of the unlawful 
acts mentioned in section 12i A of the Penal Code is an offence, and the fact of 
the purpose not being immediate is only material in connection with section 95. 
No proof is necessary of direct meeting or combination, nor need the persons 
he brought into each ether's presence ; but the agreement may be inferred from 
circumstances raising a presumption of a common concerted plan to carry 
out the unlawful design. Nor is it necessary that all the accused should have 
Joined in the scheme fvorn its inception. 

Eliciting answers from witnesses while under examination-in'chief or re- 
examination, by leading questions, deprecated. 

Per CABNDijrF J. Regard being had to the defiuitiou of “proved” in 
section 3 of the Evidence Act, “moral conviction,” provided it is based 
exclusively on evidence that is admissible, is not distinguishable from ** legal 
proof.” 

Save when an accused person is being examined under section 342 of 
the Criminal Procedure Code, there is nothing to prevent a Magistrate from 
eliciting information from him by independent enquiry so long as the inform- 
ation is voluntarily given* 

A statement by an accused to the police, which tells against him but does 
not amount to an admission of guilt, is admissible in evidence. Each case 
must be decided as it arises with reference to the question whether the parti- 
cular statement is or is not a confession. 

Qxieen v. Macdonald (1), Empress v. Ddbee Pershad (2), Queen v. Amir 
Khan (3) and Emperor v, Mahomed Ehrahim (4), referred to. 

Queen v. Hurribole Chunder Ohose (6), Queen-Empress v. Mathews (6), 
Queen- Empress v. Meher Ali Mullich (7) Imperatrix v. Pandharinath (8) 
and Queen-Empress v. Javecharam (9), discussed and distinguished. 

Hand^vriting may, in addition to the usual methods, be proved by circum- 
stantial evidence under section 67 of the Evidence Act, which prescribes no 
particular kind of proof. 

Neel Kanto Pandit v. Juggohund^oo Qhose (10), Ahdool AH v. Ahdoor 
Euhman (II) and AhduUa Pam v. Ganmhai (12) referred to. 

The case for the prosecution was briefly as follows. About 
1904 the appellant, Barindra Kumar Ghose, who was one of 
the mainsprings of the alleged conspiracy, commenced preaching 
thedoctrinesof political independence throughout Bengal. He 
went about from district to district, for about two years, teach- 
ing the gospel of independence, and started gymnasiums for 

(1) (1872) 10 B. L. B. App. 2. (7) (1888) I. L. B. 16 Calc. 589. 

(2) (1881) I. L. B. 6 Oale. 530. (8) (1881) I. L. E. 6 Bom. 34. 

(3) (1871) 9 B. L. B. 36, 72. (9) (3894) I. L. E. 19 Bom. 363. 

(4) (1903) 5 Bom. Law Bep. 312. (10) (1874) 12 B. L. E. App. 18. 

(5) (1876) I. L. B. 1 Calc. 207. (11) (1874) 21 W. R. 429. 

(6) (1RS4)1. L B. 10 Calo. 1022 (12) 0887) T. L B. 11 Bom rtflO. 
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physical culture and the study of politics. After a short so- 
journ in Baroda he returned to Bengal, convinced that a purely 
political propaganda would not avail, and that the people must 
be trained spiritually to face dangers. In 1905 came the 
partition of Bengal and its concomitant resultants, the swadesM 
and boycott agitations, and Barindra determined to utilise 
the movement and to adapt it to his own political ends as a fresh 
lever to work on the minds of the people. He began a system 
of recruitment of a band of impressionable youths imbued with 
the principles of discipline and love of the mother-country, and 
prepared to secure their aims by any means, however violent, 
and even to sacrifice their lives at the paramount call of duty. 
He with two others started the Jiigantar^^ newspaper as a 
ohannel f or the dissemination of seditious doctrines, but after 
a year and a half he gave it up. and again took to recruiting. 
A secret society was formed for the overthrow of the British 
Government, which had its head-quarters at a garden house 
in 32, Muraripuker Road, Maniktolla, in the suburbs of 
Calcutta, jointly owned by Barindra and his brothers, Arabinda 
Ghose and others, and its places of meeting at various houses 
in the town of Calcutta and in a house called '^‘SeaFs Lodge 
in Baidyanath. A revolution was to be brought about, and 
to that end disaffeccion and discontent were to be excited. 
False and malicious slanders were to be circulated to inflame 
the minds of the people against the British. Money to 
defray the expenses of the agitation was to be obtained by 
robbery, bombs and other explosives prepared, the youth of 
the country were to be trained in warlike exercises, and every 
preparation made to effectuate the revolution by force of 
arms. Missionaries were sent out to sow revolutionary ideas 
broadcast among the people, and the aid of certain news- 
papers secured to educate the masses in the same cult. The 
Ghhatra Bhandar, ” originally started in 1904 as a purely 
commercial concern, was gained over, and ultimately, in the 
guise of a general trading company, it devoted itself chiefly to 
the circulation of seditious literature, assisted by various secret 
agencies in different part>s of the country. The conspirators 
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collected large quantities of arms, ammunition and explosives, 
and materials or accessories connected with their manufac- 
ture, and stored them in the Maniktolla garden house. 

In October 1907, the Criminal Investigation Department 
first discovered the existence of this society and its workings. 
Nothing further was, however, ascertained till December, when 
investigations were made in consequence of the abortive attempt 
to wreck the Lieutenant-Governor’s train at Naraingarh on the 
Bengal-N agpur Railway . The task of shadowing the conspirators 
systematically was taken up, and a close observation by special 
detective police officers and spies kept on their movements, 
particularly at the garden house, at their places of rendezvous 
in the town of Calcutta, and at the offices of the ^‘NavasaktP’ 
newspaper. The vigilance of the police was redoubled after 
the bomb outrage, on 11th March 1908, in the house of the 
Mayor of Chandernagore, who had shortly before prohibited 
political meetings in the town , and when warning was received 
on the 20th April of designs against the life of Mr. Kingsford , 
the Sessions Judge of Mozufferpore, who had incurred the 
hatred of the conspirators by his sentences on certain offenders 
while he was the Chief Presidency Magis|}rate of Calcutta. 

On the 30th April occurred the assassination of Mrs. and 
Miss Kennedy a.t Mozufferpore by a bomb, and it precipitated 
the action of the police. Accordingly, in the early morning of 
the 2nd May, armed with search warrants, they entered the 
garden and the suspected houses in town, arrested the inmates 
and took possession, of all the documents, including cyclostyle 
copies of a book on explosives, and the other articles, bombs 
and materials used for explosives, together with a quantity of 
arms and ammuintion, found on the several premises searched. 
Fourteen accused persons, including the seven appellants, were 
arrested at 32 Muraripukur Road, and others at 38-4: Raja 
Nava Kissen's Street, 15 Gopi Mohun Dutt’s Lane, and at 
48 Grey Street in Calcutta. Search lists were prepared partly 
on. the spot and partly at the thana. 

On the ,3rd May Mh. Birley , the officiating District Magistrate 
of the .24rParganas, withdrew the case of the accused arrested 
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at 32 Mararipukur Road from, tlie cognizance of the Deputy 
Magistrate of Sealdah to his own Court under section 528 of the 
Criminal Procedure Code. On the next day 14 persons were 
put up before him, and he, after recording the confessions 
of Barindra Kumar Ghose, UUaskar Butt, Upendra Nath 
Banerjee, Indu Bhusan Roy and Bibhuti Bhusan Sircar, 
remanded them to jail till the 18th May for the completion of 
the investigation. On the next day the confessions of one of the 
14, and of Norendra Nath Gossami who was brought in, were 
taken, and the accused remanded to jail till the same date. 
Seven new accused were then placed before him and similarly 
sent to jail. On the 6th and 7th, certain of the accused were 
remanded to police custody for 24 hours for the purposes of the 
investigations then going on. Between the iith and the 16th 
several other accused were produced before the Magistrate under 
arrest, and remanded till the same date after their statements 
had been recorded. The accused who had been arrested in 
Calcutta and placed before a Presidency Magistrate, were also 
in the meantime put up before Mr. Birley and remanded. 

On the 17th May Puma Chandra Biswas, Inspector of Police 
in the Criminal Investigation Department, submitted a First 
Information report to Mr. Birley, giving a short history of the 
discovery of the existence of the secret, society, the police 
measures taken, and mentioning the places of meetings of the 
conspirators, the searches and arrest of the accused at these 
and other places on receipt of the news of the MozuflEerpore 
outrage, the names of the accused and the facts aseertaiBed by 
the confessions of some of them, and concluded as follows : — 
“ In consideration of the facts already discovered, I submit this 
First Information report, charging the members of this secret 
society under sections 143, 145, 150, 157, 121, 121A, 122, 123 
and 124, Indian Penal Code.” Attached to the report was a 
list of the accused. On the same day sanction was granted 
by the Government of Bengal in terms set forth in the judgment 
of the learned Chief Justice, 

The preliminary inquiry against the accused commenced 
before Mr. Birley on the 18th May, and one prosecution witaess 
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1909 was partly examiiied-ia'-cMef. On objection taken that the 
Babindea complainant had not been first examined, the Magistrate, on the 
OhSeT 3iext day, noted at the foot of the list of accused attached to the 
Bmpebob Information the following “ This is treated as a petition 

of complaint, and the petitioner is orally examined on solemn 
affirmation.*’ Puma Chandra Biswas was examined and 
deposed in the following terms : — 

Sanction has been given to me by the Government of Bengal (tendered and 
marked Ex. 1) to prosecute certain persons under ss. 3 21 A, 122, 123 and 124, 
L P. C. I complained against [33 accused named]. These people are all 
accused of organizing a gang for the purpose of waging war against the 
Government and overawing the Government by means of criminal force. 

The witness who had been examined in part was then 
re-examined de On the 20th May Sushil Chunder Sen was 
arrested and two others, Hem Chunder and Barendra Kumar 
Sen. On the next two days 12 prosecution witnesses were 
examined by Mr. Birley, and the case adjourned to the 6th 
June, under section 344 of the Code, as it appeared likely that 
further evidence, might be obtained by the remand. On the 
23rd May sanction in identical terms as in the former one- was 
granted by the Local Government in respect of the new accused, 
and a complaint made before the Joint Magistrate against them 
on the 3rd June, which was withdrawn by Mr. Birley to bis 
own file on the 6th. The complainant and all the prosecution 
witnesses were examined afresh, and the inquiry proceeded. The 
accused now before the Magistrate constituted the first batch. 

On the 13th August Mr. Birley asked Barindra Kumar 
Ghose whether he claimed the certificate, alleging his birth at 
Croydon, England, produced as being his. On the answer being 
in the affirmative, he next asked him, under section 454 of the 
Criminal Procedure Code, whether he claimed to be dealt with 
as a European British subject, explaining sections 447 and 450, 
but giving him time till the 1 5th to consider the matter. 

On the 19th August the Magistrate recorded the following 
note in the order-sheet : — 

I have informed Barindra Kumar Ghose that he will be tried for abetment 
of murder, and explained that, if he claims his rights as a European British 
subject, he will be tried by the High Court, and if not, he will be tried by the 
fissions Court. He says he does not claim the right, 
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He then committed Barindra to the Sessions Court for abet- 
ment of murder, and the others under sections 121, 121A and 
123, declining the application of the prosecution to commit 
the former also under the same sections. Barindra then ob- 
tained an order from the High Court directing his discharge, or 
commitment with the other accused on the same charges. 
Accordingly , on the 2nd September, Mr. Birley committed him, 
recording the following order : — 

The High Court have ordered me either to discharge Barindra Kumar 
Grhose or commit him under ss. 121, 121 A and 123, I. P. C. I hAve informed 
him that I am going to charge him under ss. 121 , 121A and 123, I. P. C., and 
asked him whether he intends to claim his rights as a European British 
subject. He says that he does not wish to claim his rights. Accordingly he 
is charged under ss. 121, 121 A and 123, I. P. 0., and committed for trial. 

In the mean time, on the 10th June, Debabrata Bose was 
brought in and remanded to Jail by Mr. Birley till the 25th, 
on the statement of the Police Inspector that there was evi- 
dence of accomplices with correspondence raising a suspicion of 
his membership with the secret society. On the 22nd several 
other accused were produced and remanded by the Magistrate 
to the 8th July. On che 25th he took cognizance against 
Debabrata under sections 121, 121A, 122 and 123 of the Indian 
Penal Code, authority to prosecute him having been received 
previously from the Local Government. He was then remanded 
till the 8th July, as also the prisoners brought in between these 
dates. On the 9th July a complaint under authority of the 
Local Government was made by Puma Chunder Biswas, 
and. the Magistrate took cognizance against those who had 
been brought in since the 22nd June. He adjourned the 
case to the 21st July, and again to the 5th August, on which 
date a fresh complaint was filed under authority against those 
brought in after the 9th July. The inquiry was postponed to 
the 24tli August, when a complaint with authority was made 
against all the accused under section 121, Indian Penal Code, 
in addition to the sections mentioned in. the previous complaints 
and orders of the Local Government , and the Magistrate took 
cognizance thereon and proceeded with the inquiry. This was 
the second batch of accused. All but two were finally committed 
on the same charges as the first batch. 
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On the 19t]i October the trial of the two batches of prisoners, 
numbering 37, came on before Mr. Beaohcroft, the Additional 
Sessions Judge of Alipore, with the aid of two assessors. Various 
legal objections were taken to the proceedings before the com- 
mitting officer by the defence, including the want of a complaint 
under authority under section 121 of the Indian Penal Code. 

Mr. Eardley Norton, who appeared for the prosecution, in- 
formed the Judge that he would file a fresh order of the Local 
Government with respect to that offence, though he did not 
admit that the original order was insufficient. He subse- 
quently produced an undated order, signed by Mr. F. W. 
Duke, Chief Secretary to the Government of Bengal, in terms 
of that of the 17th May, adding section 121 of the Indian Penal 
Code to the sections mentioned in the earlier authority. The 
charges were remodelled with slight alterations on the 12th 
February 1909, and stood as follows : — 

That you (named), on or about the 12 irionths preceding the 15th May 
1908, at various places in Bengal, including 32 Muraripuknr Road, Maniktolia, 
waged war against the King-Emperor and thereby committed an offence under 
e. 121, 1. P. C., within my cognizance. 

That you .... Maniktolia i r&peaiing the words of the first head of 
charge) attempted to wage war against the King-Emperor, and thereby com- 
mitted an offence under s. 121, 1. V. C- 

3rd. That you. . .Maniktolia {as in the first head) abetted one another and 
other persons in waging war against the King-Emperor, and thereby committed 
an offence under s. 121, I. P. C, 

4th, That you. . .Maniktolia (as in, the first head) conspired amongst your- 
selves and with other persons to commit all or any offence under s. 121 , 1. P. 0. , 
as set forth above, and thereby committed an offence under s. 121 A, I. P. 0. 

5th. That jmu. . .ManiktoUa (as in the first head) conspired amongst your- 
selves and with other persons to deprive the King-Emperor of the sove- 
reignty of British India or part thereof, and thereby committed an offence 
under s. 121A., I. P. C. 

6th. That you. . .Maniktolia (as in the first head) conspired amongst 
yourselves and with other persons to overawe by criminal force the 
Government of India or the Local Government of Bengal, and thereby com- 
mitted an offence under b. 121A, 1. P. C. 

7th. That you. . .Maniktolia {as in the first head) collected men and arms 
or amranmtion or otherwise prepared to wage war with the intention of either 
waging or being prepared to wage war against the King-Emperor, and thereby 
committed ail offence under s. 122.1. P. C. 

8th. That you... Maniktolia {as in the first head) concealed by illegal 
omission the existence of a design to wage war against the King Emperor 
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intending by sucii concealment to facilitate, or knowing it to be likely that such 
concealment would facilitate, the waging of such war, and thereby committed 
an o^ence under s. 123, I. P. C. 

The confessions of the prisoners were recorded by Mr. Birley 
and purported to have been taken under section 164 of the 
Criminal Procedure Code. They were recorded in the form of 
question and answer, except the statement of Bibhuti, in which 
the questions were omitted. Before taking down the state- 
ments, the Magistrate first asked each prisoner if he wished 
to make a statement, and then cautioned him that his state- 
ment was being made before a Magistrate and would be admis- 
sible in evidence against him. He next asked most of the 
accused if their statements ^^ivere made voluntarily, or had any 
pressure been put ’’ on them to make them. He varied this 
form of the question, in some instances, by asking the accused 
“tos any one compelled you to say anything,'*^ or ^^have the 
police ill-treated you in order to get you to make a statement, 
or ‘‘ has any one taught you to say anything by force,^^ or “ have 
the police oppressed you in any way.^^ The next question he put 
the accused was “what have you to say ” or “what is your 
history,” or, in the case of accused who said they had already 
stated what they wished in a written statement, “have you 
any objection to making that statement to me here.” Then 
followed the confessional statements of the accused. During 
the making of the statements the Magistrate interposed and 
put supplementary questions to the prisoners about matters or 
persons already mentioned by them, or to elicit fresh infor- 
mation regarding the details of the conspiracy, its operations 
and the connection of other persons therewith. The memoran- 
dum required by section 164 was duly attached to the record of 
each confession and the necessary signatures affixed. At the 
foot of the record of the first confession, viz,, that of Barindra, 
the Magistrate appended a note that “ the statement was record- 
ed between Sand 5 p.m. Accused was guarded by two constables of 
the Bengal Police, and nothy the Calcutta Police constables who 
brought him. No other police officer was present in Court,^^ 
Two of the accused, Sudhir Kumar Sirkar and Krishna 
Jiban Sanyal, retracted their confessions before the Committing 
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Magistrate, alleging police pressure, but the others resiled only 
at the commencement of the Sessions trial and without assign- 
ing any reasons. 

One of the appellants, Barendra Chunder Sen, was arrested 
on suspicion at his father’s house in Sylhet. During the search 
of the premises by Mr. Kemp, Deputy Superintendent of Police, 
under the authority of two warrants issued under the Arms Act 
and the Explosives Act, he found a canvas bag containing a 
packet of powder which he took out and placed on the ground. 
Barendra picked it up hurriedly , whereupon Mr. Kemp snatched 
it away and asked what it was. The prisoner correctly named 
the ingredients of the powder, and, according to one police wit- 
ness, said had made adding is not an explosive yetf^ 
and according to another he explained that ‘ ‘ it was a kind oj 
powder made hy himself, and that he had been preparing it as an 
experiment to see tvhether it acted as an explosive or not,^^ The 
powder was on examination found to contain sulphide of lead, 
an ixnuvsual ingredient which was also discovered in the powders 
used by the conspirators at the Harrison Road house and in the 
Chandernagore bomb. There were in the bag also one, if not 
two, of the note-books seized by Mr. Kemp, and the accused ad- 
mitted that both had been written by him. These note-books con- 
tained a formula for making bombs, copied from a book found 
at the head-quarters of the conspiracy , and also detailed notes re- 
garding the qualities, uses, and the composition of high explo- 
sives and blasting agents taken verbatim from the ' ' Hand-book of 
Modern Explosives ” by Eissler, a copy of which was disinterred 
from an iron tank buried in the garden house. The packet of 
powder and the note-books were mainly relied on by the pro- 
secution as proving his connection with the conspiracy. It also 
appeared that a letter purporting to be signed by ‘‘Sri Barendra 
Chandra Sen” intended for Arabinda Ghose, dated the 26th 
April 1908, was found in the ManiktoUa garden, and a postal 
receipt for a money order for Rs. 8, sent by “ Barendra Chandra 
Sen” on the 28th to Arabinda, with an acknowledgment for the 
same, was discovered by Mr. Kemp during the Sylhet search, and 
Barendra, on being questioned by him , explained that '‘'when 
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coming from Calcutta he had borrowed Bs, 8 from Barindra^ the 
brother of Arahinda,^^ and that on his return home to SylJiet 
Ms people had remitted the 8 rupees by money order to Barindm.^^ 
This statement showed that the prisoner was in touch with 
Barindra, the leader of the consphaey. 

The findings of the Assessoi^s and the Sessions Judge, and 
the sentences passed on the accused, are set out in the 
judgment of the learned Chief Justice. 

Mr. C. R. Das, Mr. R. C. Bonner jee , Bahu Narendra Kumar 
Bose, Bahu Sarat Chmider Sen, Babu Narendra Nath Sett and 
Bahu Satish Chunder Mookerjee, for Barindi^a Kumar Ghoseand 
Ullaskar Dutt. 

Babu Sarat Glmnder Sen, Babu Mahini Mohan Chatierjee, 
Babu Narendra Nath Sen and BaMi Ramesh Chunder Sen, for 
Upendi'a Nath Banerjee and others. 

Mr. Chahravarti, Mr. B. K. Lahiri, Babu Dasharathi Sanyal, 
Babu Manmaiha Mookerjee and Bahu Debendm Narain Bhatta- 
ctef/ee, for Indi’a Nath Nundy. 

Mr. Eardley Norton, Mr. Stokes, Babti Atulya Charan Bose 
and Bahi Birbhtisan Diitt, for the Crown. 

Cur. adv. vult. 

Jenkins C.J. The appellant, Ashok Chandra Nandy," 
having died since the institution of these appeals, there are at 
present before the Court 18 appellants, all of whom have been 
convicted under Chapter VI of the Indian Penal Code of 
offences against the State. Two of the appellants, Barindra 
Kumar Ghose and Ullaskar Dutt, were convicted under sec- 
tions 121, 121A and 122 of the Indian Penal Code and sen- 
tenced to death ; eight of them, i.e., Indra Nath Nandi, Upendra 
Nath Banerjee, Bibhuti Bhusan Sircar, Hrishikesh Kanjilal, 
Sudhir Kumar Sircar, Sailendra Nath Bose, Hem Chandra 
Das and Barendra Chandra Sen, were convicted under sections 
121, 121 A., 122 of the Indian Penal Code, and sentenced to 
transportation for life; Abinash Chandra Bhattacharjee was con- 
victed under sections 121 and 121 A of the Indian Penal Code, 
and sentenced to transportation for life : Indu Bhushan Roy 
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was convicted under sections 121A and 122 and sentenced to 
transportation for life ; Pares Chandra Maulik, Sisir Kumar 
Ghose and Nirapada Roy were convicted under sections 121 A 
and 122 of the Indian Penal Code and sentenced to trans- 
portation for ten years ; Sushil Kumar Sen and Bal Krishna 
HariKane were convicted under section 121 A of the Indian 
Penal Code and sentenced to seven years’ transportation, and 
Krishna Jiban Sanyal w’^as convicted under section 121A of 
the Indian Penal Code and sentenced to one year’s rigorous 
imprisonment. On all, except the last three, the additional 
penalty has been imposed of forfeiture of their property. 
The appellants were so convicted and sentenced by the 
Additional Sessions Judge of Alipore, who heard the case 
with Assessors, Both the Assessors considered the appellants, 
Barindra Kumar Ghose, Ullaskar Dutt, Upendra Nath 
Banerjee, Bibhuti Bhusan Sircar, Hrishikesh Kanjilal, Hem 
Chandra Das and Indu Bhushan Roy guilty of an offence 
under section 122 of the Indian Penal Code, and to one of 
them it appeared that another of the appellants, Pares 
Chandra Maulik, was guilty under the same section. But 
in no other case did either Assessor deem the guilt of the 
accused to be estabhshed on any of the charges preferred 
against them, though one of them considered Abinash guilty 
under section 124A. 

The Prosecution story may be briefly stated. According 
to it, the appellant, Barindra Kumar Ghose, has throughout 
been the master mind ; he conceived the scheme, he designed 
the means, and he inspired the work. As far back as 1908 or 
1904 he began wKat he believed to be his mission of preaching 
throughout Bengal the independence of India. Then he re- 
turned for a while to Baroda, where his brother, Arabinda 
Ghose, was a Professor in the Gaekwar’s College. In 1905 came 
the partition of Bengal, which, according to the case for the 
Crown, was “unquestionably a landmark in this attempted 
revolution, ” and was used in its promotion. This is how it 
has been described by the learned counsel for the Crown in its 
bearing on the present case “Those who used this engine 
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regarded it from this point of view — ^that it was a line of de- 
marcation between a population who were the same in kindred^ 
faith, colour, caste, creed and sympathies. They said an un- 
necessary line of demarcation had been drawn, and that the 
'^’effect of it had been to sever people who had a common point 
of view.” Then, after a reference to the '' Jugantar^’ newspaper 
which has played a large part, it is said, in preparing the minds 
of the youth of Bengal to receive the insidious doctrines of re- 
bellion, he proceeded : — ‘‘ The partition would, therefore, lend 
an additional tone to their invectives in this paper, and from 
that point of view they could understand why it was that the 
16th October had always been regarded as a day of humiliation 
and prayer. Those who used it had recognised the full value 
of the partition as a fresh lever to work on the minds of the 
people.” And so, according to the theory of the Crown, the 
partition induced a state of mind in the young men of Bengal 
ready to recsive the doctrines of independence which the 
Jugantar incessantly preached. Then, it is-said, Barin, who 
had thus dexterously utilized the opportunities that came in 
his way, began a scheme of recruitment, whereby he sought to 
attract to himself and his purposes a band of youths inspired 
with deep religious fervour, and indoctrinated with the prin- 
ciples of absolute discipline, self-negation and intense love of 
the mother country, which would lead them willingly to lay 
down their lives at what they were taught to regard as a para- 
mount call of duty. Ultimately, the prosecution case is, a 
society was created on these lines, having for its aim the over- 
throw of the present form of Government, and ready to effect its 
purpose even by waging war against the King, This society, 
it is said, had its head-quarters at No. 32, Muraripukur Road 
in the suburbs of Calcutta, to which I wiU hereafter refer as 
the Garden, and it also had, what have been termed, ‘‘ places of 
conspiracy ” in various parts of Calcutta, and at a remote 
country house in the neighbourhood of Baidyanath called 
SeaTs Lodge. 

We are asked to hold that the appellants were all members 
of this society, and joined in this unlawful enterprise ; that 
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they collected arms and ammunition with the intention of 
waging war against the King ; that they with others, known 
and unknown, conspired to wage war against the King or to 
deprive him of the sovereignty of British India ; and, finally, 
that they actually waged war against the King. 

The period covered by the charge is described therein as 
“ on or about twelvemonths preceding the 15th of May 1908/’ 
and the scene of the offences charged is laid at ‘‘ various places 
in Bengal including 32, Muraripukur Road.” 

It is said that the police came to hear of the society and 
its workings first in October 1907, and then in January 1908. 
In the month of March 1908 the work of watching the members 
of the society began, and thereafter a close observation was 
kept on their movements between various places, and in parti- 
cular the Garden, 15, Gopi Mohun Butt’s Lane, 134, Harrison 
Road, 4, Harrison Road, 23, Scott’s Lane, 38-4, Raja Nava 
Krishna Street, and 48, Grey Street, all of which, except the 
Garden, are in the town of Calcutta. The action of the police 
was precipitated by the murder, on the 30th of April 1908, at 
Mozufferpore, of two ladies, Mrs. and Miss Kennedy, by the 
throwing of a bomb, the culprits being Khudiram Bose and 
Profulla Chaki, of whom the first has paid the extreme penalty 
of the law, while the other escaped punishment by committing 
suicide as he was on the point of arrest. This shocking out- 
rage rendered delay no longer possible, and after a conference of 
leading officers, the police, in the early morning of the 2nd of 
May, armed with search warrants, entered the Garden and 
the several places of conspiracy in Calcutta, arrested the 
inmates, and took possession of the documents and articles 
they found. 

Of the appellants, Barindra Kumar Ghose, Indu Bhushan 
Roy, Ullaskar Dutt, XJpendra Nath Banerjee, Sisir Kumar 
Ghose, Pares Chandra Maulik and Bibhuti Bhusan Sircar were 
arrested at the Garden ; Hem Chandra Das at 38-4, Raja Nava 
Kissen Street ; Nirapado Roy at 15, Gopi Mohan Butt’s Lane; 
and Abinash Chandra Bhattacharjee and Shailendra Nath 
Bose at 48, Grey Street. 



VOL* XXX VIL] 


CALCUTTA SERIES. 


483 


The remaining seven appellants were subsequently arrested, 
Sudhir Kumar Sircar on the 10th of May at Kliulna, Hrishikesh 
Kanjilal on the 10th of May at Chatra, Barendra Chandra Sen 
and Sushil Kumar Sen on the 15th of May at Baniachang in 
Sylhet, Krishna Jihan Sanyal on the 16th of May at Kansat, 
Indra Kath Kandi on the 23rd of June at 37, College Street, 
Calcutta, and Bal Krishna Hari Kane on the 20th of July at 
Nagptir. On the 4th of May Barin, Indu Bhushan Roy, 
Ullaskar Dutt, Upendra Nath Banerjee and Bibhuti Bhusan 
Sircar made confessions to Mr, Birley, the District Magistrate 
of the 24~Parganas ; on the 11th of May Sudhir Kumar Sircar, 
and on the 16th of May Krishna Jiban Sanyal, made statements 
to him. Mr. Birley purported to record all these under sec- 
tion 164 of the Criminal Procedure Code. 

In support of the appeals before us the appellants have 
urged that the cpnvictions are bad in law, and fuither that 
they are not justified by the evidence on the record. In a case 
so voluminous innumerable arguments would naturally arise 
on one side and the other, and though many from their trans- 
ient character must pass unnoticed in this judgment, all have 
been carefully considered and weighed. First, then, I will 
deal with the several legal objections that have been advanced 
against the convictions now under appeal. 

I need not discuss at length the contention that the righb to 
trial by jury could not be taken away by the Criminal Proce- 
dure Code. The argument rests on the proviso to section 22 of 
the Indian Councils Act, 1861, whereby it is declared that 
the Governor-General in Council shall not have the power of 
making any law which may affect any part of the unwritten 
laws or constitution of the United Kingdom of Great Britain 
and Ireland whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom. 

But the point has been determined adversely to Mr. Das’ 
contention in a recent decision of this Court by which we are 
bound; therefore, we must overrule this objection. 

The next objection taken is that Barin being a European 
British subject the Magistrate was bound to commit him to 
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the High Court in accordance with the provisions of section 
447 of the Criminal Procedure Code, and that the rest of the 
accused should have been similarly committed in compliance 
with section 462. 

Criminal proceedings against European British subjects 
are regulated by Chapter XXXIII of the Criminal Procedure 
Code, and provision is made in that Chapter for the tribunal 
before which a person answering that description can be tried 
and as to the sentence that may be passed. It is conceded 
by the Crown that it became apparent on the face of the 
proceedings in the course of the inquiry before the Commit- 
ting Magistrate that Barindra Kumar Ghose was a European 
British subject, but it has been held that he waived his right 
to be treated as such. This, it is contended by Mr. Das, is 
erroneous. 

Section 447 provides that ; “ (i) When an European British 
subject is accused of# an offence before a Magistrate, and such 
offence cannot, in the opinion of such Magistrate, be adequate- 
ly punished by him, and is not punishable with death or with 
transportation for life, such Magistrate shall, if he thinks that 
the accused ought to be committed, commit him to the Court 
of Session, or, in the case of a Presidency Magistrate, to the 
High Court.” 

(ii) “When the offence which appears to have been com- 
. mitted is punishable with death or with transportation for life, 
the commitment shall be to the High Court.” 

Section 449 (i) is in these terms ; “Notwithstanding any- 
thing contained in section 31, no Court of Session shall pass 
on any European British subject any sentence other than a 
sentence of imprisonment for a term which may extend to one 
year, or fine, or both.” 

Section 452 enacts that : “ In any case in which an 
European British subject is accused jointly with a person not 
being an European British subject, and such European British 
subject is committed for trial before a High Court or Court 
of Session, such subject and person may be tried together, 
and the procedure on the trial shall be the same as ft would 
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have been had the European British subject been tried 

separately: 

Provided that, if the European British subject requires 
under section 460 to be tried by a mixed jury, or by a mixed 
set of assessors, and the person not being an European British 
subject requires that he shall be tried separately, the latter 
person shall be tried separately in accordance "with the provi- 
sion of Chapter XXIII.” 

But then it is provided by section 453 that : (i) “ When 
any person claims to be dealt with as an European British sub- 
ject, he shall state the grounds of such claim to the Magistrate 
before whom he is brought for the purpose of the inquiry or 
trial ; and such Magistrate shall inquire into the truth of such 
statement, and allow the person making it a reasonable time 
within which to prove that it is true, and shall then decide 
whether he is or is not an European British subject, and shall 
deal with him accordingly. If any such person is convicted 
by such Magistrate and appeals from such conviction, the 
burden of proving that the Magistrate’s said decision was wrong 
shall lie upon him.” 

(ii) “ When any such person is committed by the Magistrate 
for trial before the Court of Session, and such person before 
such Court claims to be dealt with as an European British 
subject, such Court shall, after such further enquiry, if any, 
as it thinks fit, decide whether he is or is not an European Bri- 
tish subject, and shall deal with him accordingly. If he is 
convicted by such Court and appeals from such conviction, the 
burden of proving that the Court’s said decision was wrong 
shall lie upon him.” 

(iii) “ When the Court, before which any person is tried, 
decides that he is not an European British subject, such deci- 
sion shall form a ground of appeal from the sentence or order 
passed in such trial.” 

While under section 464 (i), ‘‘ If an European British 
subject does not claim to be dealt with as such by the Magis- 
trate before whom he is tried or by whom he is committed, or 
if, when such claim has been made before, and disallowed by, 
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the committing Magistrate, it is not again made before the 
Court to which such subject is committed, he shall be held to 
have relinquished his right to be dealt with as such European 
British subject and shall not assert it in any subsequent stage 
of the same case.” 

(ii) “ Unless the Magistrate has reason to believe that any 
person brought before him is not an European British subject, 
the Magistrate shall ask such person whether he is such a sub- 
ject or not.” 

On the strength of these sections, it is contended (i) that 
Barindra Kumar Ghose could only be committed to the High 
Court, (ii) that his co-accused too could only have been so 
committed, (iii) that there could be no waiver of a want of Juris- 
diction apparent on the face of the proceedings, (iv) that sec- 
tions 453 and 454 could have no application where, as here, the 
status of European British subject is manifest and not open to 
doubt, (v) that there has been no waiver by Barindra, (vi) 
that if there was a waiver in fact, then it was not after he 
was made fully acquainted with all that he was giving up, and 
(vii) that in any case there was no waiver bj?” his co-accused. 

Though I recognise the force of Mr. Das’ arguments, I hold 
that on the first four points we are concluded by the decision 
of a Bench of this Court in hi the ^natter of Quiros (I), and I 
do not think what was then said can be regarded as mere 
ohiter dictum. What is ohiteT dictum is sometimes difficult to 
decide, but a valuable guide to the solution of this difficulty is 
furnished by Lord Halsbury L. 0. in Watt Oo. (2), 

at page 330, where he said— Wlien a learned Judge is giving 
his views why this or that does not come within the meaning 
of the law which makes a thing inoperative, and when he dis- 
tinguishes the case before him by pointing out there was no 
fraud, and, therefore, tlie fraud imputed did not exist, I very 
much doubt whether that is one of those things which can 
be described as a mere obiter dictum. It is part of the law 
which is guiding his judgment and part of the law he is bound 

■: ^ ^ 'l' V ' ■ ■ ( 

(1) (1880)' I. L. R. 6 Calc. 83. (‘2) [igOS] A. C. 317, s’sO, 
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to expound in the judgment he is pronouncing/^ In the light 
of these remarks, I am of opinion that what was said in the 
course of the judgment in In the matter of Quiros (1) is more 
than mere obiter dictum : it was an exposition of the law neces- 
sary for the judgment then pronounced. Moreover, what was 
then said has been repeatedly adopted as the basis of subse- 
quent decisions ; and we further find that since the judgment 
in In the rmtter of Quiros (1) the language on which it was based 
has been repeated in the Criminal Procedure Codes of 1882 and 
1898, and this is a legislative recognition which we cannot 
disregard. In the light of this decision, I am of opinion that 
Barin could relinquish his right to be dealt with as a European 
British subject, and on the facts I hold that he actually did 
relinquish this right. From this it follows that the plea is 
of no avail either to Barin or his co-accused, and that the 
Court of Session had complete jurisdiction to dispose of the 
case. 

It is next argued that there was no jurisdiction to take 
cognizance of the several offences of which the accused have 
been found guilty, that is to say, of offences under sections 
121, 121 A and 122 of the Indian Penal Code. 

It is provided by section 196 of the Code of Criminal Proce- 
dure that no Court shall take cognizance of any offence pun- 
ishable under Chapter VI of the Indian Penal Code .... 
unless upon complaint made by order of, or under authority 
from, the Governor General in Council, the Local Government, 
or by some officer empowered by the Governor General in 
Council in this behalf. The authority in this case has pro- 
ceeded from the Local Government. This objection has been 
taken on behalf of the appellants belonging to what has been 
called the first batch, against whom a complaint was preferred 
under the order or authority of the Local Government on the 
17th of May 1908 (Exhibit 1). It is in these terms — Whereas 
it has been made to appear to His Honour the Lieutenant- 
Governor of Bengal that there is reason to believe that dm *ng 
a period commencing from about the 16th October 1905 to date 

(1) flSSO) I. L. K. 6 Calc. 
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1909 at Maniktollah (32, Muraripukur Road), Calcutta, and other 
Bab5db 4- places, the following persons have committed offences punish- 
GK^ able under sections 121A, 122, 123 and 124 of the Indian Penal 
_ *• Code, Babu Puma Chunder Biswas, Inspector of Police, 
— ^ Criminal Investigation Department, Bengal, is hereby orderea 

authorised by His Honour the Lieutenant-Governor of 
Bengal, under the provisions of section 196 of the Code of Cri- 
minal Procedure, to prefer complaint against and to prosecute 
these persons, namely ” : [then after setting out a list of names 
in which are included the names of the appellants in the first 
batch, the document proceeds] “for the said offences under 
sections 121A, 122, 123, 124 of the Indian Penal Code, or under 
any other section of the said Code, which may be found to be 
applicable to the case. 

By order of 

His Honour the Lieut. -Govr. of Bengal, 
E. A. Gait, 

17th May 1908. Chief Secy, to the Oovt. of BengaV" 

" On the 19th of May a complaint was preferred in the form 
of an allegation made in writing to Mr. Birley , and after naming 
(amongst others) the appellants in the first batch, the com- 
plainant Puma Chunder Biswas submitted his complaint 
“charging the members of the Secret Society under sections 
143, 145, 150, 157, 121, 121A, 122, 123 and 124, of the Indian 
Penal Code.^^ On the same day Inspector Puma Chunder 
Biswas was examined on solemn afiirmation on his complaint, 
and stated that sanction had been given to him by the 
Government of Bengal to prosecute certain persons under 
sections 121A, 122, 123, 124 of the Indian Penal Code. Then, 
after alleging that he complained against the 33 persons 
named in the Local Government’s order and describing their 
several arrests, he proceeded in these terms : — “ These persons 
are all accused of organising a gang for the purpose of waging 
war against the Government and overawing the Government 
by means of criminal force.” 

On the strength of this authority or order and complaint 
the Magistrate, after he had completed his enquiry, committed 
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these appellants for trial to the Court of Session for offences 
under sections 121, 12iA and 123 of the Indian Penal Code. 

In the Court of Session objection was taken on behalf of the 
accused to the charge under section 121 of the Indian Penal 
Code, and thereupon Counsel for the prosecution informed the 
Court that he would file a fresh sanction, as he called it, in 
respect of that section, though he did not admit that the original 
sanction was insufficient. He subsequently produced what 
was described as a sanction given by the Local Government 
under section 196 of the Criminal Procedure Code, and in 
compliance with his application the Court framed charges 
under sections 121 and 122 of the Indian Penal Code. 
The sanction here referred to was an order and authority 
in the terms of that of the 17th of May, which I have already 
cited, save that it mentioned section 121 of the Indian Penal 
Code in addition to the other sections set forth in the earlier 
authority. It was fi^led on the 19th of October 1908. 

Two points thus arise : -first, was a complaint under section 
121 of the Indian Penal Code authorised by the Local Govern- 
ment ; and, secondly, was a complaint in fact preferred under 
that section ? 

Section 196 of the Criminal Procedure Code reserves to the 
Local Government the power of determining whether cogniz- 
ance shall be taken by the Court of any offence punishable 
under Chapter VI of the Indian Penal Code except section 127. 
Seeing that this Chapter deals with offences against the State, 
the policy of this safeguard is manifest ; the maintenance 
of this control is of the highest importance ; and it is beyond 
the competence of the Local Government to delegate to any 
other body or person this controlling power and the discretion 
it implies. The question whether actions hould be taken under 
Chapter VI is more than a matter of law ; considerations of 
policy arise, and these can only be determined by the au- 
thorities specially designated in the section. 

It further appears to me to be the true implication of sec- 
tion 196 that the judgment of the Local Government should be 
specifically directed to the particular sections of Chapter VI 
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ill respect of wMch proceedings are to be taken, and that the 
order or authority should be preceded by, and be the result of, 
a deliberate determination that proceedings should be taken 
in respect of a particular section or particular sections of the 
Chapter and no other. 

It would, I think, be opposed to the true intendment of 
section 196 for the Local Government by its order to give its 
legal or other advisers a roving power to determine under what 
sections of the Chapter proceedings should be taken and to 
abandon to them the discretion and responsibility that pro- 
perly belong fco itself ; and I should hesitate to take a view of 
this section that might permit the Government to entrust to the 
zeal of an advocate, or of those by whom he may be instructed, 
the determination of the serious questions involved. 

To turn from these general observations to the language of 
the order of the Local Government, can it be fairly said that 
it permits a complaint of an offence under section 121 of the 
Indian Penal Code ? 

This order was passed on the 17th of May, and at that time 
some of the most prominent of the persons arrested had made 
their confessions ; and though the Local Government had not 
before it all the evidence that was afterwards adduced, it must 
have been aware of the facts on which rehance is now placed 
as constituting an offence under section 121. And yet the 
order does not specify that section. It recites that it had 
been made to appear to His Honour the Lieutenant-Governor 
of Bengal that there was reason to believe that the appellants 
(among others) had committed offences punishable under 
sections 121A, 122, 123 and 124 of the Indian Penal Code. 
It had not been made to appear that there was reason to 
believe that they had committed offences under section 121. 
Then, again, the order does not mention section 121, but 
only those specified in the recital. Can it in these circum- 
stances be reasonably contended that on a true reading of this 
order it was intended to cover section 121 of the Indian Penal 
Code ? I think not. It is not as though this section had been 
overlooked, for it is the leading section of the Chapter and is 
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concerned with the most serious offence of all. I cannot read 
the recital to the order without coming to the conclusion that 
it had not been made to appear to His Honour the Lieutenant- 
Governor of Bengal that there was reason to believe an offence 
had been committed under that section, nor can I suppose that 
this view was not the result of careful deliberation. 

In the face of these facts, I decline to impute to the Local 
Government the sense of irresponsibility which is involved in 
the argument advanced by counsel that an authority was 
intended to be given in respect of an offence under section 121 
which, in the view of that Government, there was no reason to 
believe had been committed. It is true that the order winds 
up with the words or under any other section of the said Code 
which may be found to be applicable to the case.” But found 
by whom ? The order does not explain. It c^n hardly mean 
by the Court, as it relates to the complaint ; and if it means 
found by anyone other than the Government, then it involves 
a delegation which cannot be sustained. 

It is to be noticed for what it is worth that, in later docu- 
ments, the Local Government expressly mentioned section 
121, and that in his sworn statement which followed on the 
Local Government’s order, it is distinctly said by the com- 
plainant that sanction had been given to the complainant by 
the Government of Bengal ‘‘ to prosecute certain persons under 
sections 121A, 122, 123, 124, Indian Penal Code,” and no 
suggestion is made of an authority to prosecute under section 
121. Moreover, Mr. Norton, after his argument came to the 
notice of the Local Government, informed us that he was in- 
structed to state that the Local Government did not desire 
him to argue that it was its intention to include section 121 of 
the Indian Penal Code in their order of the 17th of May. For 
the foregoing reasons I hold that the order of the 17th of May 
did not authorise a complaint under section 121 of the Indian 
Penal Code. 

But then it has been argued by Mr. Norton that any defect 
in the procedure of the Magistrate’s Court has been cured by a 
sanction obtained from the Local Government while the case 
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1909 - was before the Court of Session. But under section 196 the 
BAfiisDRA only order or authority within the competence of the Local 
Government is one that permits a complaint ; the order actually 
Empkkoe passed was that there should he a complaint ; and in fact it 

appears that no complaint was made. It is clear, therefore, 

that the so-called sanction on which Mr. Norton relied before 
the Court of Session, and has again relied here, is absolutely 
valueless. 

Finally, it is contended that any defect in the commitment 
was cured by section 532 of the Criminal Procedure Code, and 
as authority for this , reference has been made to Queen-Empress 
■V. Morton (1), Queen-Empress v. Bed Gangadhar Tilah (2). 
The decision of Queen-Empress v. Morton (1) turned on a 
consideration of sections 197 and 532, and to appreciate what 
was actually determined, regard must be had to the terms of 
the first of these sections, which differs materially from section 
196. Section 197 makes the power of cognizance dependent 
on sanction, and the defect in Queen-Empress v, Morton (1) was 
that there was no sanction for the magisterial enquiry, so that, 
in committing the accused to the High Court, the Magistrate 
purported “ to exercise powers duly conferred which were not 
so conferred.” The High Court, however, had (apart from 
this defect) power to take cognizance of the offence, as before 
the trial the necessary sanction had been obtained. 

Here, however, there has been a want of jurisdiction not 
only in the Magistrate, but also in the Court of Session, for 
at no stage have the conditions of section 196 been satisfied. 
It is true that in Queen-Empress v. Bal Gangadhar Tilah 
(2) , a learned Judge holding the High Court Sessions in Bombay 
expressed an opinion that the decision in Queen-Empress v. 
Morton (1) was binding on him, though he was then concerned 
with a case to which section 196 was applicable. But it 
is to be noticed that this was the decision of a single 
Judge given in the course of argument and without adverting 
to the fundamental distinction between the two sections. To 

{!) (1884) I. L. R. 9 Bom. 288. (2) (1897) I. L. R. 22 Bom. 112. 
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borrow the language of Sir Barnes Peacock in Queen-Emp'ess 
V. Nobodeep Chunder Gossamee (1), tke decision in Queen- 
Empress V. Bal Oangadhar Tilah (2) was ‘‘in the nature of a 
nisi prim decision, by which Courts sitting in Banco do not 
consider themselves bound/’ Moreover, a different view has 
been taken of the position by a bench of the Punjab Chief 
Court in Sham Klian^s case {^, The result then is that 
the Court of Session had no jurisdiction to convict the 
appellants in the first batch under section 121. But I think 
it right to add that this conviction does not fail merely on 
the lack of jurisdiction, for on the merits too I should have 
held that no offence under that section has been proved. 

In respect of the offences under sections 121A and 122 of 
the Indian Penal Code, I hold there was a good and sufficient 
authority under section 196 of the Criminal Procedure Code, 
and an earlier decision of a Bench of this Court furnishes an 
answer to the objection to tht sufficiency of the signature of the 
Chief Secretary on the document containing the authority : 
Apurba Krishna Bose y , Emperor (4). 

Though it was at the outset objected that the charges were 
bad for multifariousness, in the end this was not pressed, and 
I think rightly ; for, though the charges as ultimately framed 
are not happily expressed, I think on a fair reading of them 
they merely purport to place before the Court different aspects 
of the same transaction. And I further think we should be 
applying to the charges, as ultimately framed, too strict a 
reading and too limited a meaning, if we were to give effect to 
Mr. Das’ argument that the fourth head is limited to a conspi- 
lacy to wage a war which, according to the first head, had been 
already waged, or if we were to limit the fifth head by reference 
to the language of the fourth. 

As in the view I take, the charge under section 121 cannot 
be sustained. Mr. Das’ objection that he was not allowed to 
cross-examine the witnesses on the charges as le-framed falls to 
the ground, for on his own statement this objection would have 

(1) (1868) 15 W. K. Cr. 71w, 73w. (3) (1890) Punj. R., Cr. J. No. 16 

(2) (1897) 1. L. R. 2^ Bom. 388. (4) (1907) I. L. R> 35 Calc. 141 
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1909 no force in reference to the charge under section 121A, and it 
BabStoea is with that section alone we are now concerned. I also hold 
*liat the objection to the proceedings on the ground of mis- 
joinder of parties is not well founded and must fail. 

“ Having tkus disposed of the several objections to the 

legality of the present proceedings, I will deal with the merits ; 
but before discussing the details of the individual cases, it will 
be convenient to take up certain general questions that call for 
consideration and decision. 

And, first, I will deal with the objection that the confessions 
are not admissible, for this involves a question of vital im- 
portance. As I have already said, Mr. Birley purported to 
record them under section 164 of the Criminal Procedure Code. 
But it is urged that they do not come within the terms of 
this section, that there is no other section of the Criminal Pro- 
cedure Code that can be called in aid by the prosecution, and 
that, apart from the Code, there is no provision of law under 
which their admission can be justified. 

For the law relating to confessions, w'e must first turn to the 
Evidence Act passed with a view to consolidating, defining 
and amending the Law of Evidence, of which the law as to con- 
fessions forms a part. The relevance of confessions is defined 
in that catena of sections which come under the general heading 
“ Admissions.” Section 21 declares that admissions are relevant 
and may be proved as against the person who makes them, 
and a confession is an admission. Sections 24 to 29 qualify 
the -generality of this provision, and of these sections 25, 26, 
and 27 practically reproduce sections 148, 149 and 150 of the 
Criminal Procedure Code of 1861. As these provisions were 
incorporated in the Evidence Act, which received the Gover- 
nor-General’s assent on the 15th of March 1872 ; they naturally 
did not find a place in the Criminal Procedure Code of 1872, 
which received the.Govemor-General’s assent on the 25th of 
the same month. 

The Criminal Procedure Code of 1872, however, was not 
wholly silent as to confessions, for by section 122 it empowered 
a Magistrate to record confessions in the manner therein 
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prescribed. This section roiigbly Corresponds with section 164 1909 

of the present Criminal Procedure Code, by reference to which Baemdea 
the present objection must be determined. Ghose 

The objection to their admissibility under section 164 of the EjaraBOR 

Criminal Procedure Code rests first on the contention that, , 

when they were recorded! the enquiry had commenced, and c.J. 
next, on the fact that the Magistrate who recorded thereon- 
fession was the Magistrate before whom the enquiry was 
conducted and by whom the order of commitment was made. 

In support of this view, reliance is principally placed on the Full 
Bench decision in Empress v. Anuntram Singh (1), which, it is 
argued, supports the view that, at the time when Mr. Birley 
recorded the confessions, the enquiry had commeticed, and 
that he could not in the circumstances record the confes- 
sions under section 164. The decision in Empress v. Annntram 
Singh (1) was on section 122 of the Code of 1872, and it will, 
therefore, be necessary to compare the provisions of that Code, 
with those of the present Code in order to estimate the 
extent to which that decision can be regarded as a controlling 
authority for the purposes of this case. First , then, I will ex- 
amine the provisions of the Code of 1898 and consider their 
application, apart from authority, to the circumstances of 
this case. Section 164 provides that — 

{!) Every Magistrate not being a police officer may record 
any statement or confession made to him in the course of an 
investigation under this Chapter, or at any time afterwards, 
before the commencement of the inquiry or trial. 

{2) Such statement shall be recorded in such of the man- 
ners hereinafter prescribed for recording evidence as is, in his 
opinion, best fitted for the circumstances of the case. Such 
confessions shall be recorded and signed in the manner provided 
in section 364, and such statements or confessions shall then 
be forwarded to the Magistrate by whom the case is to be 
enquired into or tried. 

No Magistrate shall record any such confession unless, 
upon questioning the person making it, he has reason to believe 


(1) (1880) I L R. 5 Calc. 
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that it was made voluntarily ; and, when he records any con- 
fession, he shall make a memorandum at the foot of such record 
to the following effect : — 

I believe that this confession was voluntarily made. It 
was taken in my presence and hearing, and was read over to 
the person making it and admitted by him to be correct, and it 
contains a full and true account of the statement made by him. 

(Sd.) A. B. 

Magistrate. 

Therefore, to come within the scope of this section, a confession 
must be made either (i) in the course of an investigation under 
Chapter XIV, or (ii) at any time afterwards before the 
commencement of the enquiry or trial. 

An investigation includes all proceedings under the Code 
for the collection of evidence conducted by a police officer 
[section 4 {&) ], and there can be no doubt on the facts that the 
confessions in this case were made in the course of an investi- 
gation under Chapter XIV. But, then, it is said that this is 
immaterial, as they were not made before the commencement 
of the enquiry. To this, however, the answer is that the con- 
dition requiring the confession to be prior to the commencement 
of the enquiry is only imposed when the investigation has 
ceased, and not when it is made in the course of the investi- 
gation. 

This appears to me to be the true and natural meaning of 
this provision, which is a repetition of the provision to this 
effect contained in the Code of 1882, and I think this is none the 
less so because the punctuation in the Code of 1882 has not 
been retained. But even if it be assumed, for the sake of argu- 
ment, that the commencement of the enquiry terminates the 
applicability of section 164, can it be said that on the 4th of 
May Mr. Birley had commenced the enquiry 1 To determine 
this we must have regard to the words of the Code. Chapter 
XV deals with the jurisdiction of the Criminal Courts in In- 
quiries and Trials : the first group of sections, that is, sections 
177 to 189, deals with “ Place of inquiry or trial : ” the second 
group is headed ‘‘ Conditions requisite for Initiation of 
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Prooceedings.” Now section 190, which is the leading section 1^09 
of this group, indicates the conditions on which a Magistrate Barinbba 
may take cognizance of an oiffence, that is to say, it may be (a) gh<^e^ 
upon receiving a complaint, (&) upon a police report, or (c) upon 

information received from any person other than a police officer, 

or upon his own knowledge or suspicion that sudh offence had 
been committed. On the 4th of May there had been no 
complaint or police report, and the only information was 
received from Mr. Clarke, a police officer, who had taken part 
in the arrest, and possibly from Mr. Plowden, another police 
officer. But this information, being from a police officer, 
would not have justified Mr. Birley in taking cognizance, and 
it does not appear that he had any knowledge or suspicion 
apart from this information. It follows, therefore, that on 
the 4th of May none of those conditions had been satisfied on 
which alone cognizance could have been taken by Mr. Birley, 
and therefore the enquiry cannot then have commenced. 

The necessary result of this train of reasoning is that the 
confessions in this case fall within the scope of section 164, if 
regard be had only to the words of the Code. But is there 
anything in the decided cases which precludes us from accept- 
ing this reading of the Act ? Certainly not the case of Empress 
V. Anuntram Singh (1), for that was a decision on the Code of 
1872, from which the words and provisions on which I have 
relied are absent. The same remark obviously applies to the 
decision in Empress v. Yahuh Khan (2), which merely purports 
to follow the authority of Empress v. Anuntram Singh (1). 

Moreover, it is to be noticed that in both those cases con- 
fessions were upheld on the ground that they did not come 
within section 122 of the Code of 1872, but within section 193, 
which, to some extent, resembles the present section 342. 

But words have been introduced into the present section which 
would make the decisions in those two cases impossible in these 
days. The decision in Sat Narain Tewari v. Emperor (3) has 
no bearing on the point I am now discussing, for there, in the 

(1) (1880)1. L. R. .5 Calc. 954. (2) (1883) I. L. R. 6 All 253. 

(d) (1905) 1. L. B. 32 Calc. 1085. 
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opinion of the learned Judges, the Magistrate was carrying on 
an enquiry under section 202. Nor does In the matter of Behari 
HajM (I) throw any light on the present question. My con- 
clusion, therefore, that the enquiry had not commenced is not 
disturbed by anything in the decided cases. 

But, then, it is contended that as Mr. Birley was the Magis- 
trate who conducted the enquiry and ultimately committed the 
appellants, he had no jurisdiction to record the confession. 
This argument rests on the decisions in Reg. v. BaiRatan (2), 
and Empress v. Anuntram Singh (3) cited above. But both 
these decisions were on the language of the Code of 1872, 
which materially differs from that of the present Code. It is 
now provided that '' every Magistrate may record a confession, 
the word every being substituted for '' any,^^ and there has 
also been added the Explanation— ''It is not necessary that the 
Magistrate receiving and recording a confession or statement 
should be a Magistrate having jurisdiction in the case.” 

These alterations make it clear that it can no longer be 
contended, on the strength of the decisions in Reg. v. Bai Ratan 
(2) and Empress v. Anuntram Singh (3), that a confession 
recorded by a Magistrate who afterwards conducts the en- 
quiry is outside the provisions of section 164. 

In the view I take, it is unnecessary to consider whether, 
if the enquiry had actually commenced on the 4th of May, the 
confessions would have been inadmissible. The authority of 
Queen-Empress v, Narayen (4) is opposed to this view, and the 
present inclination of my opinion is that the argument seeks 
to derive from the provisions of the Code a limitation on the 
law of confessions as defined by the Evidence Act for which 
there is no sufficient warrant. 

Then, are the confessions vitiated by the fact that in some 
instances, and to some extent, the statements made were in 
response to questions ? As far back as 1868 it was held by Sir 
Barnes Peacock in Queen v. Nohodeep Chunder Gossamee (5) 

(1) (1879) 5 0. L. R. m, (3) (1880) I. L. R. 5 Calc. 954 

(2) (1873) 10 Bom. H. 0. 166. (4) (1893)RafcanlarsXJnrop. Or. Ca. 679. 

(5) (1868) 15 W. R. Or. 71n. 
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that a statement made by a prisoner in answer bo questions 
were admissible against him, and now we have statutory 
recognition of this view in section 29 of the Evidence Act, 
Therefore, the mere fact that a statement was elicited by a 
question does not make it irrelevant as a confession. It is to 
be observed that Ullaskar in effect invited Mr. Birley to ques- 
tion him, and that he should in the circumstances have com- 
plied with the request cannot call for any adverse comment. 

I do not, however, intend to indicate that the fact of state- 
ments being elicited by questions may not be very material to 
an enquiry as to whether the confession is voluntary or not. 
On the contrary, there are circumstances in which it may be 
a most material fact, for, unhappily, not merely involuntary, 
but actually false confessions come before the Courts. Indeed, 
it may be a question whether such a confession has not come 
to light in the course of these proceedings, as it has been stated 
before us by Mr. Norton that, for one of the attempted outrages 
on the late Lieutenant-Governor, disclosed by the confessions 
in this case, certain coolies have been tried and convicted and 
are still in prison, part of the evidence against) them being their 
own confessions. If the confessions in this case are true, then, 
as Mr. Norton has remarked, there may be reason to appre- 
hend that those coolies have been improperly convicted. Mr. 
Norton, who appeared for the Crown in that ease as well as 
this, has submitted that the Government should be moved by 
us to release those coolies. It is outside our province to in- 
vestigate this matter, but no doubt it will be made the subject 
of careful enquiry by the Government, if this has not already 
been done, and the representation of counsel for the Crown will 
be brought to the notice of the Government. 

I %?ill defer for the present considering how far the individual 
confessions in this case are or are not voluntary, for this enquiry 
will be more conveniently pursued as each confession comes to 
be separately considered. But, apart from this, the result is 
that in my opinion Mr. Birley has complied with all the provi- 
sions prescribed by section 164 of the Criminal Procedure Code, 
so that the presumption indicated in section 80 of the Evidence 
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Acfc applies. In adciitionto that, he lias given evidence at the 
trial afFirming his belief that the confessions were voluntary, 
and, in the circumstances, I hold that the confessions have 
properly been admitted in evidence by the Sessions Judge. 
The Sessions Judge has relied largely on these confessions, and 
in this I think he was justified ; for, while fully realising the 
caution and reserve with which confessions mtist ordinarily 
be accepted, those with which we are concerned in this case are 
so exceptional as not to create in my mind the slightest appre- 
hension of sinister influence or pressure. 

[His Lordship then dealt with the evidence of the watch 
or shadowing witnesses, and confcinued :] 

Next, Mr. Das has attacked the searches and has urged that, 
even if there was jurisdiction to direct the issue of search war- 
rants, as I hold there was, still the provisions of the Criminal 
Procedure Code have been completely disregarded. On this 
assumption he has contended that the evidence discovered by 
the searches is not admissible, but to this view I cannot accede. 
Por, without in any way countenancing disregard of the provi- 
sions prescribed by the Code, I hold that what would otherwise 
be relevant does not become irrelevant because it was discovered 
in the course of a search in which those provisions were dis- 
regarded. As Jimutavahana with his shrewd common sense 
observes — a fact cannot be altered by 100 texts,” and as his 
commentator quaintly remarks : “ If a Brahmana be slain, the 
precept 'slay not a BrahmanaVdoes not annul the murder.” 
But the absence of the precautions designed by the legislature 
lends support to the argument that the alleged discovery should 
be carefully scrutinized. In this case there do seem to have 
been some irregularities. In the case of some searches there 
were not the two witnesses directed by the Code, while in the 
case of others it is at least problematical whether the witnesses 
called in comply with the statutory test of being “ respectable 
inhabitants of the locality.” 

But it is the searches at the garden that have been most 
vigorously attacked. The first of these was on the 2nd May, 
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and was oondncted by several police officers. The search 
witnesses were three — Sheikh Wazir, Sheikh Monglu and Sheikh 
Mengree, — but they were not called as witnesses at the trial. 
The Code requires that a list of all things seized in the course 
of the search and of the places in which they are respectively 
found shall be prepared by the officer or other person making 
the search and signed by the witnesses, and a copy of the list 
prepared signed by the witnesses is to be delivered to the occu- 
pant at his request (section 103). Lists were prepared in con- 
sequence of this search, but one of the questions is whether, 
as the prosecution allege, they were prepared at the time in the 
garden, or, as the defence contend, subsequently at the pohce 
station. Notwithstanding the sworn testimony, I am doubt- 
ful whether the search lists were completed at the garden. 
The alteration on the 5th sheet of the hours of search hardly 
agrees with the theory that it was a contemporaneous record : 
the presence of fourteen names at the head of the search list 
instead of 18 is to some extent remarkable, and the appearance 
on documents found at 15 Gopi Mohan Dutt^s Lane of the 
signature of garden witnesses is calculated to rouse doubt and 
certainly points to some degree of confusion at the Park Street 
police station. On the whole, I am not convinced that the 
search list was completed at the garden. But this is more a 
matter of form than of substance, except so far as it necessitates 
careful enquiry as to whether the articles and documents shown 
in the garden list were in fact found in the garden. And in 
the view I take, this is only of importance in reference to item 
84, for in view of Arabinda Ghose’s acquittal the alleged dis- 
covery of Ex. 1128 at the garden loses its significance. 

■ % 

[His Lordship then referred to the documents discovered 
at the various searches, which were made exhibits in the case, 
and continued :] 

In dealing with documentary evidence, it is necessary to 
keep carefully in view the use to which it can legitimately be 
put, having regard to the proof by which it is brought on to 
the record. A document may, for example, be used in evidence 
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for tlie piir|:)C>se'. of affect knoAvledge of its 
eontentSj regardless of whether those contents are true or false, 
or for the piir}:>0Be of proving the truth of that which it contains ; 
but from the fact that a document- may be relevant for the first 
purpose, it by no means follows that it is relevant also for the 
second. 

This distinction is so obvious that I should not have deemed 
it necessary to refer to it, but for the course this case has taken 
before us. Excluding for the moment exceptional cases, there 
can be no doubt as to the general rule that the fact that a state- 
ment is made in a private document is not by itself proof of its 
truth or any more admissible to prove the truth of the matter 
stated than an oral statement by the same person would be. 
Writing does not by itself give any greater sanction to the 
statement, or take the place of the sanction imposed by law. 
But at the same time a statement, whether oral or written, can 
be used against a person to prove the truth of the matter 
stated, if, as against him, it can be regarded as an admission. 
But the facts must be proved by virtue of which it can be 
treated as admission. 

If the admission was actually written by him, and it is on 
this ground that it is sought to be used, then the fact that it 
was so written must be proved by those methods which the 
law allows. 

The ordinary methods of proving handwritings are (i) by 
calling as a witness a person who wrote the document or saw 
it written, or who is qualified to express an opinion as to the 
handwriting by virtue of section 47 of the Evidence Act ; (ii) 
by a comparison of handwriting as provided in section 73 of 
the Evidence Act ; and (iii) by the admission of the person 
against whom the document is tendered. A document does not 
prove itself, nor is an unproved signature proof of its having 
been written by the person whose signature it purports to bear. 

In applying the provisions of section 73 of the Evidence 
Act it is important not to lose sight of its exact terms. It does 
not sanction the comparison of any two documents, but requires 
that the writing with which the comparison is to be made, or 
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the standard writing as it may be called, shall be admitted or 
proved to have been written by the person to whom it is attri- Barindba 
bated, and next the writing to be compared with the standard ghose 
or, in other words, the disputed writing, must purport to have 
been written by the same person, that is to say the writing 

. 11 , Jenkins, i 

itself must state or indicate that it was written by that person. c.J. 

The section does not specifically state by whom the com- 
parison may be made, though the second paragraph of the 
section dealing with a related subject expressly provides by 
way of contrast that in that particular connection the Court 
may make the comparison. 

In this case we are told that a comparison was made by the 
learned Sessions Judge out of Court after the conclusion of the 
arguments, but whether wdth the assistance of the assessors or 
not does not appear. If there was no submission of this ques- 
tion to the assessors, it may be a question how far this was 
not an irregularity. The result,has been that on a comparison so 
conducted the learned Sessions Judge, without in all cases ob- 
serving the precise terms of the section, has held certain writings 
to be those of one or other of the accused without having invited 
or heard arguments from their counsel on this point. I can- 
not think this was a proper course to pursue : a comparison of 
handwriting is at all times as a mode of proof hazardous and 
inconclusive, and especially when it is made by one not con- 
versant with the subject and without such guidance as might 
be derived from the arguments of counsel and the evidence of 
experts. In Phoodee Bibee v. Gohind CJiunder jBo?/ ( 1), it was 
said by the Court that a comparison of signature is a mode of 
ascertaining the truth which ought to be used with very great 
care and caution.’’ 

In this case no expert has been called to assist the Court, 
and not because no expert was available : there is, it is well 
known, a Government expert as to handwriting, and certain 
of the documents in this case bear a stamp which shows that 
they have been submitted to them. It is true that the opinions 
of experts on handwriting meet with their full share of 
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disparagement at times, but at any rate there is this use in 
their employment, that the appearances on which they rely are 
disclosed, and can thus he supported or criticised, whereas an 
opinion formed by a Judge in the privacy of his own room is 
subject to no such check. And that the aid of an expert may 
be of value was clearly the opinion of so distinguished a Judge 
as Mr. Justice Blackburn, who in Reg. v. Harvey (1) refused to 
allow a comparison to be made without the help of experts. 
But whether there has been irregularity or not is of no great 
moment in the view I take, for after making such comparison 
as the section permits, I am unable to hold that in any case 
handwriting has been proved by this method. 

But to be an admission, it is not necessary that a document 
should have been written by the person against Avhom it is 
sought to be used : it is sufficient if it be proved that the docu- 
ment has been in his possession, and that his conduct in refer- 
ence to it has been such as to create an inference that he was 
aware of its contents and admitted their accuracy . Unless this 
be done, the document cannot be used as proof of its contents. 

What conduct would properly give rise to such an inference 
must necessarily depend on the circumstances of each case. 
Mere possession of letters would not ordinarily go for much, and 
the value of such possession must largely depend upon whether 
it can be shown that their contents have been recognised and 
adopted by the replies they may have elicited, or the conduct 
they may have inspired. If no such consequence can be 
traced, their value must necessarily be materially discounted. 

Considerable use has been made of the provisions of section 
10 of the Evidence Act in the pre»sent case, and it, therefore, 
is important to observe that its operation is strictly conditional 
upon there being reasonable ground fco believe that two or 
more persons have conspired together to commit an offence. 
Regard must also be had to the limits within which this class 
of evidence can be used. 

Section 30 of the Evidence Act may also here be noticed as 
of cognate bearing, for by its terms the Court may take into 

(l) (1869) Cox, 11 0. 0. 546. 
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consideration the confession of one of several persons jointly 
tried for the same offence against his co-accnsed as well as 
against himself. The confession is not evidence against the 
co-accused in the sense that a conviction on that alone could 
be supported ; it can only be taken into consideration, that is 
to say, it can lend assurance to other evidence. The confes- 
sions in this case have been largely employed for this purpose. 
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[His Lordship then examined the contention of the prose- 
cution that the Jiigantar^^ newspaper was a limb of the 
conspiracy, and proceeded :] 


I have already dealt with the legal objections to the charges, 
and it will now be convenient that I should discuss generally, 
and not in relation to any individual case, the legal aspect of 
these charges. They are all based on sections 121, 121 A, and 
122 of the Indian Penal Code. 

Section 121 is in these terms : — Whoever wages war against 
the Queen, or attempts to wage such war, or abets the waging 
of such war, shall be punished with death, or transportation 
for life, and shall forfeit all his property.” 

It is argued on behalf of the Crown that it was intended by 
the framers of the Indian Penal Code to reproduce the English 
law of treason in its entirety, that is to say, not only the 
Statute Law, but also the interpretation placed on it by the 
cases. But any one who has studied the history of section 121, 
which was a part of the law of the land before its incorporation 
in the Indian Penal Code, and the literature on the subject, 
must know that this was not the intention of those who framed 
the provision. 

As in my opinion the first batch of appellants could not 
legally be convicted of an offence under section 121, and, as in 
the view I take of the facts established against the rest, no 
offence under the section has been established, I think it right 
to refrain from discussing in detail the meaning nf section 121, 
for in the circumstances the question does not arise. Still I 
consider the view originally taken by the Government that the 
case did not fall within se was manifestly right, and 
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the change from this view, induced as has been indicated, was 
mistaken. 

So far as conspiracy is charged, the case rests on section 121 A., 
which provides that, ‘‘Whoever within or without British 
India conspires to commit any of the offences punishable by 
section 121, or to deprive the Queen of the sovereignty of British 
India, or of any part thereof, or conspires to overawe, by means 
of criminal force or the show of criminal force, the Government 
of India or any Local Government, shall be punished with 
transportation for life or any shorter term , or with imprisonment 
of either description which may extend to ten years.” 

''Explanation, To constitute a conspiracy under this 
section, it is not necessary that any act or illegal omission shall 
take place in pursuance thereof.” 

“A conspiracy, ” it has been said, “ consists not merely in 
the intention of two or more, but in the agreement of two or 
more to do an unlawful act, or to do a lawful act by unlawful 
means. So long as such a design rests in intention only, it is 
not indictable. When two agree to carry it into effect, the 
very plot is an act in itself, and the act of each of the parties, 
promise against promise, actus contra actum, capable of being 
enforced, if lawful, punishable if for a criminal object or for 
the use of criminal means The number and the com- 

pact give weight and cause danger ” [Mulcahy v. Queen (1)]. 

One of the assessors in coming to the conclusion that there 
was no conspiracy seems to have been influenced by the view’' 
that there was not “an immediate purpose, ” but that the 
objective was “a far-off revolution.” But the question to be 
determined is whether there was an agreement between two 
or more of the accused to do all or any of the unlawful acts 
charged. The fact that the purpose was not immediate, if it 
be a fact, would only be material in so far as it might bring 
the matter within the saving operation of section 95 of the 
Indian Penal Code, but I can find no trace of any suggestion 
to that effect before the Court of Session, and certainly no 
reference has been made in this Court to that section. 
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Bareii in Ms confession no doubt speaks of a far-off revolu- 
tion, but then lie goes on to say that they wished to be ready 
for itj and so were collecting weapons in small quantities. 
Major Black, the Chemical Examiner, says that, taking all the 
articles he had seen from all the places, he should take the costs 
to be from Rs. 5,000 to Rs. 6,000, and the overt acts disclosed 
by the evidence, though not in themselves a waging of war, 
make it plain that there was no reluctance to use explosives to 
the peril of human life and for the purposes of assassination. 
It is, therefore, impossible to treat the conspiracy charged as 
childish or negligible : to those who were members of it the 
movement meant something that was real and earnest , and 
it does not detract from the quality of the offence that the 
object in view was not likely to be realized, though this may be 
relevant to the question of punishment where the offence is 
established. 

Though to establish the cliarge of conspiracy there must 
be agreement, there need not be proof of direct meeting or 
combination, nor need the parties be brought into each others 
presence ; the agreement may he inferred from circumstances 
raising a presumption of a common concerted plan to carry out 
the iinlavfiil design. 

So again it is not necessary that all should have joined in 
the scheme from the first : those who come in at a later stage 
are ecpially guilty, provided the agreement he proved. And 
this leads me to notice an argument advanced on behalf of the 
defence that ail charged as conspirators must be convicted or 
all acquitted. The Quern v. Planning (1) was cited as an 
authority for this proposition, but that case turns on the fact 
that only two persons were charged, so that both had to be 
convicted. And this for a very good reason. An agreement 
implies the concert of at least two ioersons, so that ex vi termini 
there cannot be a conspiracy of one. Though this is somewhat 
obscured by the line of reasoning in the judgments, the fact is 
placed beyond doubt by the judgment of Wright. J., in 
King v. Plummer (2). The objection, therefore, fails. 
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Tliough the appellants haTe, with a few exceptions, all been 
convicted under section 122 as well as under sections 121 and 
121A, it is conceded by Mr. Norton that what is established 
under section 122 really is a part of, and goes to make up the 
offence under, section 121A, so that a separate conviction and 
punishment under section 122 is not sought by the Crown. 

Another matter to which I desire to allude is the general 
character of the evidence. From the nature of the case it is 
to a large extent circumstantial, and in dealing with it the rules 
specially applicable must be borne in mind. There is always 
the danger in a case like the present that conjecture or suspi- 
cion may take the place of legal proof , and therefore it is right 
to recall the warning addressed by Mr. Baron Alderson to the 
Jury in Beg, v. Hodge (1), where he said “ the mind was apt to 
take a pleasure in adapting circumstances to one another, and 
even in straining them a little, if need be, to force them to form 
parts of one connected whole ; and the more ingenious the mind 
of the individual, the more likely was it, considering such 
matters, to overreach and mislead itself, to supply some little 
li-nlr that is wanting, to take for granted some fact consistent 
with its previous .theories and necessary to render them com- 
plete.” 

I The mass of material that has found its way on to the 
records in this case, sometimes without a clear perception of 
the extent to which it was admissible, has made our task pecu- 
liarly difficult, and has made it especially incumbent on this 
Court to realise and keep in mind that the rules of evidence 
cannot he departed from because there may be a strong moral 
conviction of guilt [Queen v. Baijoo Chowdhry (2)] ; for a Judge 
‘‘ cannot set himself above the law which he has to administer, 
or make it or mould it to suit the exigencies of a particular 
occasion.” One matter noticeable in the record of the pro- 
ceedings before the Court of Sessions is the extent to which 
answers seem to have been elicited from prosecution witnesses 
by leading questions put to them by counsel for the Crown, 
and this appears to have been done notwithstanding the 

(1) {1S38) 2 Lew. 227.) (2) (1876) 25 B, Cr, 4,^ 
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objection raised by counsel for the defence. As I have noticed 1909 

a similar procedure in other cases, I think it right to dra-w Baeindba 

attention to the law governing this matter. Section 142 of ghoot* 

the Evidence Act provides that leading questions must not, if „ 

V . 1 ,, -I ,•, ■■ ■<. . Empekob. 

objected to by the adverse party, be asked m an exammation- 

in-chief or in a re-examination, except with the permission of 

the Court. 

It is the Court, and not counsel for the Crown, who can 
determine whether leading questions should be permitted, and 
the responsibility for that permission rests on the Court. Now, 
not only were objections made by the counsel at the time, but 
a petition of objection was filed, and, from the order on its 
back, it appears that no permission was given by the Court, 
though the witness “had to be pressed in regard to many 
points.” This, in the opinion of the learned Judge, did not 
amount to cross-examination. But the point for decision 
was whether leading questions were asked, and what is a 
leading question is defined in section 141 of the Evidence Act, 
which provides that “ any question suggesting the answer which 
the person putting it wishes or expects to receive is called a 
leading question.” How Mr. Norton can have applied the 
pressure without the use of leading questions is by no means 
evident. 

[His Lordship, after dealing with the case of each of the 
accused on the merits, concluded as follows.] 

The result then is that the convictions and sentences against 
aU the accused under sections 121 and 122 must be set aside, 
but, as against Barindra Kumar Ghosh, Ullaskar Dutt, Upen- 
dra Nath Banerjee, Indu Bhushan Roy, Bibhuti Bhusan 
Sircar, HrisMkesh Kanjilal, Sudhir Kumar Sircar, Hem 
Chandra Das, Pares Chandra Maulik, Sisir Kumar Ghose, 

Nirapada Roy and Abinash Chandra Bhattacharjee, the con- 
victions under section 121A of the Indian Penal Code should, 
in my opinion, be confirmed. 

The question of punishment is one of considerable difficulty ; 
those who have been convicted are not ordinary criminals ; 
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they are for the moBt part men of education, of strong religious 
instincts, and in some cases of considerable force of character. 
At the same time they have been convicted of one of the most 
serious offences against the State, in that they have conspired 
to wage war agaiist the King, and the puiiishineiit must be in 
proportion to the gravity of the offence^. For the purpose 
of punishment, Barindra Kumar Ghosh, Wllaskar Dutt, Upendra 
Nath Baherjee and Hem Chandra Das may properly be grouped 
together, for they were the loaders of the society, and Ullaskar 
Dutt and Hem Chandra Das actually manufactured bombs 
that were used. We sentence each of them to transportation 
for life. The next class includes Bibhuti Bhusan Sircar, 
Hrishikesh Kanjilal and Indu Bhushan Roy, whose prominence 
in the society is shewn by the part they took in one or other of 
the attempted outrages disclosed by the evidence in the case. 
We sentence each of them to transportation for a term of ten 
years. We sentence each of the following, i.e., Sudhir Kumar 
Sircar, Pares Chandra Maulik, Abinash Chandra Bhattacliarjee 
to transportation for a term of seven years. We sentence 
Sisir Kumar Ghese and Nirapada Roy respectively to five 
years’ rigorous imprisonment. 

Mr. Justice Carnduff and I are divided in opinion as to the 
conviction of Krishna Jiban Sanyal, Susliil Kumar Sen, Eir- 
endra Chandra Sen, Sailendi’a Nath Bose, and Inclra Nath 
Nandi, so the case with our opinions thereon must be laid before 
another Judge of the Court as provided in section 420 of the 
Criminal Procedure Code. 


CAKKDTJFr J. I agree with most, but unfortunately not 
with all, of the conclusions arrived at by my lord the Chief 
Justice on this appeal. Our difference of opinion is, in effect, 
limited to the question wdiether the guilt of five of the appel- 
lants has been proved or not. , But there are some remarks 
which 1 feel called upon to make, as briefly as may be, on my 
own account, both on the ease as it presents itself to me as a 
whole, and certain points connected with it, although wo 
are in su!»sfantial agreement regarding them. 
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First, as to the facts generally, the case for the prosecution 
is that definite information of the existence’ of a secret society 
formed with the object of subverting the King-Emperor’s 
government in India was obtained by the Criminal Investiga- 
tion Department in October 1907, and that that information 
was confirmed shortly afterwards by the futile attempt which 
was made to wreck the Lieutenant-Governor of Bengal’s special 
train at Naraingarh in the following December. In conse- 
quence, steps were taken to unravel the plot and exj)ose the 
plotters, and detective police, as well as spies, w^ere as usual 
employed towards that end. According to Inspector Biswas, 
there were as many as twenty officers, from the Inspector- 
General downwards, connected vdth the investigation; but, 
as was only natural where the greatest secrecy and circum- 
spection w^ere essential, the immediate control of it seems to 
have remained in a few hands. Suspected persons were sha- 
dowed, their associates-— for association must be the basis of 
all conspiracy — were noted, their haunts were marked, and 
suspicious movements, both of individuals and of materials, 
were watched. Vigilance was, we are told, redoubled when a 
bomb, which failed to explode, was thrown into the residence 
of the Maire at Chandernagore on the 11th March 1908, and 
when thownrning was received, on the 20th April, that the life 
of the former Chief Presidency Magistrate of Calcutta w-as in 
danger. On the 30th April twn ladies wnre killed at Mozuffer- 
pore by means of a bomb evidently intended for Mr, Kingsford, 
and on the 2nd May and following days, further delay being 
felt to be ini]30ssible, the police acted upon such information as 
they had collected so far, and with startling results. Various 
places were raided, the first being the so-called garden ” in 
Maniktollah, belonging to the family of the appellant Barindra 
Kumar Gliose. Explosives and materials connected with the 
manufacture of explosives, as w^ell as innumerable documents 
and other things, some moreor less suspicious and some appar- 
ently innocuous, wwe seized ; and a number of dramatic arrests, 
follow'ed in some instances by equally dramatic statements of 
an incrimimiting cbaracter, wwe made. These broad facts are 
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BAWNDBi thus the prosecution has undoubtedly had the advantage of 
starting from very firm ground. 

»• But, when one is at the outset strongly impressed with the 

trutli of a case as a whole, it is obviously all the more necessary 

guard against approaching with prejudice or 
unconscious bias the respective cases ^f the individuals con- 
cerned ; and, as the learned Chief Justice has put it, one must 
be very careful not to allow conjecture or suspicion to take the 
place of legal proof. With all that his Lordship has observed on 
this point and as regards the necessity for adhering to the rules 
of evidence throughout I fully concur. But “ legal proof ’ is, 
as it seems to me, neither more nor less than what is iiidicated 
by the definition of the word “ proved,” which is to be found in 
section 3 of the Indian Evidence Act, 1872 : that is to say, “a 
fact is said to be ‘proved’ when, after considering the matters 
before it, the Court either believes it to exist or considers its 
existence so probable that a prudent man ought, under the 
circumstances of the particular case, to act upon the supposition 
that.it exists.” When the section speaks of “the matters 
before ” the Court, it means, of course, the matters properly 
before it. Whence it follows that, if and when irrelevant 
matter has been admitted in evidence, one must be careful — 
I would here refer to the provisions of section 167 of the 
Evidence Act— to exclude it from consideration and refuse to 
be in any degree influenced by it. But, given evidence on the 
record which is admissible, and excluding from consideration 
any that may have been wrongly admitted, I doubt whether 
it is possible to draw a distinction between “legal proof” and 
“moral conviction.” 

I will now address myself to the attacks that have been 
made generally on the evidence for the* prosecution, which 
may be described as consisting in the main of — 

(i) the depositions of the shadowing witnesses ; 

(ii) the findings at the various searches; and 

(m) the confessions and statements of certain of the 
appellants. 
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[After dealing with the first two points^ his Lordship con- 

tinned as follows:] Basutoba 

Kvum.,. ' 

There remain, in connection with the evidence, the con- Ohoss 
fessions which were recorded by the District Magistrate, Mr. Empbrob. 
Birley, shortly after the arrests, and w^hich, I agree with the cabkdw J. 
learned Chief Justice in holding, were undoubtedly admissible. 

The decision of the Full Bench of this Court in Empress v. , 

Anuntram Singh {1) is now obsolete, and there is nothing in the 
present Procedure Code to incapacitate from recording a confes- 
sion under section 164 the Magistrate who intends eventually to 
try the person confessing. I further concur in holding that 
the confessions were recorded under that section ; for, as a 
matter of fact, the police investigation had not come to an end, 
and the magisterial enquiry had not, and could not have, 
commenced when Mr. Birley recorded them. I am also of 
opinion that, even if section 164 were held to be inapplicable, 
the provisions of that section and of sections 342 and 364 of 
the Procedure Code are not exhaustive and do not limit the 
generality of section 21 of the Evidence Act as to the relevance 
of admissions. Finally, as to the voluntary character of the 
confessions in this case there can be no question. Mr. Birley 
is a Magistrate of experience and standing, and he appears from 
the record itself, as well as from the evidence given by him on 
the point, to have done all that in him lay, and even more than 
the law expressly requires, to satisfy himself that they were 
genuine before he received them. He warned each person that 
he was a Magistrate, and that any statement made to him 
might be used in evidence ; and he put direct questions as to 
the presence or absence of pressure. It is true that the con- 
fessing accused had been in police custody for some time ; but 
the chief of them, Barindra, had, immediately after the arrests 
in the garden, pointed out the most damning evidence on the 
spot, not only to the police, but to Major Black, I.M.S., the 
Ohemical Examiner, also. Moreover, the education and in- 
telligence of the accused, the tenor of their confessions, and 


(l) (1880) L L. R. 5 Cfi^lc. 954 
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especially the reasons for confessing vouchsafed by Barindra 
and repeated by some of the others, all point to the one con- 
clusion that they were free agents. It has, however, been 
objected that their confessions were made in answer to enquiries, 
and that no question ought to have been put to any of them 
beyond some such initial query as ‘‘What do you wish to say, 
if anjdshing ? ” Now, although section 29 of the Evidence Act 
expressly provides that a confession does not become irrelevant 
merely because it was made in reply to questions, no matter 
what their form, which need not have been answered, yet 
there can be no doubt but that a process of examination may 
detract from the voluntary character of the transaction, and 
that, where there is ground for thinking that there has been 
any such result, the confession is vitiated thereby. But here 
there is ho reason to suspect anything of the. kind, and the 
voluntary character of all the statements recorded by Mr. Birley 
stands unimpaired. Moreover, their truth has not to this day 
been denied by any of the appellants except Sudhir Kumar 
Sirkar and Krishna Jiban Sanyal. These two retracted their 
confessions and alleged police pressure when they u^ere examined 
on the 13th August 1908, prior to their commitment ; but the 
others contented themselves with bare and belated withdrawals 
made when the trial began in October. And I cannot accept 
the proposition, urged by Mr. Das, that in no circumstances is 
a Magistrate justified in eliciting anything from a j)risoner by 
independent enquiry. The examination provided for by section 
342 of the Procedure Code is, no doubt, expressly and advisedly 
now confined to the object of “^ enabling the accused to explain 
any circumstances appearing in the evidence against him;’’ 
but there is no such limitation placed by section 164, or by any 
other provision of law of which I am aware, and in the stage of 
investigation before any evidence has been recorded there is 
obviously no room for the limitation. At that stage, and, 
indeed, at any point other than that indicated in section 342, 
the only thing that is abhorrent is pressure or inducement, and 
the sole criterion by which the fitness of an examination can, 
^o far as I can see, be judged, is with reference to the question 
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under section 11 of the Indian Criminal Law Amendment Act 
of 1908, to try the case of the King-Emperor v. Kartik Chandra 
Dutt and others. As that case has not been reported, as I was 
a member of the Special Bench by which it was tried, as the 
decision in it was arrived at by us sitting on the Original Side, 
and as Mr. Das pressed his contention in all seriousness, with 
great skUl and at considerable length, I cannot refrain from 
dealing further with the point. 

Shortly put, Mr. Das’ argument is based upon section 22 
of the Indian Councils Act, 1861 (24 & 25 Viet., e. 67), where it 
stands enacted by Parliament that “ the Governor-General in 
Council shall not have the power of making any laws and regu- 
lations which shall repeal or in any way affect any 

part of the unwritten laws or constitution of the United King- 
dom of Great Britain and Ireland, whereon may depend in any 
degree the allegiance of any person to the Crown of the United 
Kingdom.” And he argues that, as allegiance and protection 
are reciprocally due from the subject and the Sovereign and 
cannot be separated, any law which attempts to take away the 
Sovereign’s protection by infringing such a right, conferred to 
secure the liberty of the subject, as the right of trial by jury, 
at the same time relaxes the duty of the subject to observe 
allegiance towards his Sovereign, and is, therefore, ultra vires. 
Precisely the same line of argument was followed in 1870, once 
on the Original Side of this Court and again on the Appellate, 
in the well known case of In the matter of Ameer Khan (1) iu 
connection with the question whether a writ of habeas corpus 
could be issued in respect of the detention in the mufassil of a 
Mahomedan subject of the Crown under the State Prisoners’ 
Regulation of 1818 and the State Prisoners’ Act of 1868 ; and 
I cannot do better than quote from the judgments then given 
by Phear and Markby, JJ., when dismissing the appeal from 
the refusal of Norman, J., to issue the writ. The Statute 
under consideration on that occasion was section 43 of the 
Government of India Act, 1833 (3 & 4 Will. 4, c. 85) ; but 
the language was, word for word, the same as that reproduced 
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above froHi the Statute of 1861, wMch in this respect merely 
repealed and re-enacted the earlier provision. Mr. Justice 
Phear (see page 477 of the report) thought that the words in 
question “ did not refer to any assumed conditions precedent 
to be performed by or on behalf of the Crown as necessary to 
found the allegiance of the subject, but to laws or principles 
which prescribed the nature of the allegiance ; ’’ and he went 
on to say that the learned counsel appeared to him at this 
stage of his argument to be endeavouring to convert a political 
sentiment into a principle of law.” And Mr. Justice Markby 
(see pages 481, 482) followed with these trenchant observa- 
tions : — 

“It is said that the Act of 1858 was an excess of the power conferred upon 
the’ Indian Le^slature ... . because it affects that part of the un- 
written law or constitution whereon allegiance depends. . . . The res- 
triction . • . is certainly couched in language to the last degree vague 

and obscure. Possibly a search into the discussions which preceded the 
Act might suggest a meaning ; but I think that is a dangerous method of 
interpretation , and I would rather not resort to it, I think this objection 
is sufficiently answered by what appears to me to be a very clear principle ; 
namely, that the allegiance of a British subject in no way whatever depends 
on the existence or non-existence of such a power as is conferred on the 
Governor-General by the regulation of 1818. I wholly repudiate the doctrine 
contended for, that the allegiance of a subject to his Sovereign can by any 
possibility be legally affected by the mere withdrawal from the subject of 
any right, privilege or immunity whatsoever. I think the notion of recipro- 
city expressed in the maxim protectio trajiit s^jeotiomm^ et subjectio 
protectiomm, upon which this argument depends, is one which is wholly 
inadmissible in any legal consideration.” 

These remarks I would adopt and apply, mutatis mutandis, 
to Mr. Das’s contention in this case. Moreover, trial by jury 
as known to the common law of England, that is to say, trial 
by the unanimous voice of twelve of one’s peers, is unknown 
in India ; and it seemed to Mr. Justice Harington, Mr. Justice 
Mookerjee and myself last March, as it seems to me today, 
that it is too late now to question the validity of every law 
regulating criminal procedure that has been enacted in this 
country under the Statutes of 1883 and 1861, and the legality 
of every trial held, whether by jury or with the aid of assessors, 
in the mufassal, or by jury before the Supreme or the High 
Court, during the last seventjr-six years at least, 
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under section 11 of the Indian Criminal Law Amendment Act 
of 1908, to try the case of the King-Empefor y, EartiJc Chandra 
DuU and others. As that case has not been reported, as I was 
a member of the Special Bench by which it was tried, as the 
decision in it was arrived at by us sitting on the Original Side, 
and as Mr. Das pressed his contention in all seriousness, with 
great skill and at considerable length, I cannot refrain from 
dealing further with the point. 

Shortly put, Mr. Das’ argument is based upon section 22 
of the Indian Councils Act, 1861 (24 & 25 Viet., c. 67), where it 
stands enacted by Parliament that ‘‘the Governor-General in 
Council shall not have the power of making any laws and regu- 
lations which shall repeal or in any way affect any 

part of the unwritten laws or constitution of the United King- 
dom of Great Britain and Ireland, whereon may depend in any 
degree the allegiance of any person to the Crown of the United 
Kingdom.” And he argues that, as allegiance and protection 
are reciprocally due from the subject and the Sovereign and 
cannot be separated, any law which attempts to take away the 
Sovereign’s protection by infringing such a right, conferred to 
secure the liberty of the subject, as the bright of trial by jury, 
at the same time relaxes the duty of the subject to observe 
allegiance towards his Sovereign, and is, therefore, ultra vires. 
Precisely the same line of argument was followed in 1870, once 
on the Original Side of this Court and again on the Appellate, 
in the well known case of In the matter of Ameer Khan (1) in 
connection with the question whether a writ of habeas corpm 
could be issued in respect of the detention in the mufassil of a 
Mahomedan subject of the Crown under the State Prisoners’ 
Regulation of 1818 and the State Prisoners’ Act of 1858 ; and 
I cannot do better than quote from the judgments then given 
by Phear and Markby, JJ., when dismissing the appeal from 
the refusal of Norman, J., to issue the writ. The Statute 
under consideration on that occasion was section 43 of the 
Government of India Act, 1833 (3 & 4 Will. 4, c. 85) ; but 
the language was, word for word, the same as that reproduced 


(l) (1870) 6 B, L, R. 392 and 459. 
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above from the Statnte of 1861, wMch in this respect merely 
repealed and re-enacted the earlier provision. Mr. Justice 
Phear (see page 477 of the report) thought that the words in 
question “ did not ref er to any assumed conditions precedent 
to be performed by or on behalf of the Crown as necessary to 
found the allegiance of the subject, but to laws or principles 
which prescribed the nature of the allegiance ; ” and he went 
on to say that ‘‘ the learned counsel appeared to him at this 
stage of his argument to be endeavouring to convert a political 
sentiment into a principle of law.” i^nd Mr. Justice Markby 
(see pages 481, 482) followed with these trenchant observa- 
tions 

“It is said that the Act of 1858 was an excess of the power conferred upon 
the Indian Legislature . . . . because it aiffects that part of the un- 
written law or constitution whereon allegiance depends. . . . The res- 
triction . . . is certainly couched in language to the last degree vague 

and obscure. Possibly a search into the discussions which preceded the 
Act might suggest a meaning ; but I think that is a dangerous method of 
interpretation , and I would rather not resort to it. I think this objection 
is sufficiently answered by what appears to me to be a very clear principle ; 
namely, that the allegiance of a British subject in no way whatever depends 
on the existence or non-existence of such a power as is conferred on the 
Governor-General by the regulation of 1818. I wholly repudiate the doctrine 
contended for, that the allegiance of a subject to his Sovereign can by any 
possibility be legally affected by the mere withdrawal from the subject of 
any right, privilege or immunity whatsoever. I think the notion of recipro- 
city expressed in the maxim protectio trahit subjeotionem, et suhjectid 
protectionem, upon which this argument depends, is one which is wholly 
inadmissible in any legal consideration.” 

These remarks I would adopt and apply, mutatis mutandis^ 
to Mr. Das’s contention in this case. Moreover, trial by jury 
as known to the common law of England, that is to say, trial 
by the unanimous voice of twelve of one’s peers, is unknown 
in India ; and it seemed to Mr. Justice Harington, Mr. Justice 
Mookerjee and myself last March, as it seems to me today, 
that it is too late now to question the validity of every law 
regulating criminal procedure that has been enacted in this 
country under the Statutes of 1833 and 1861, and the legality 
of every trial held, whether by jury or with the aid of assessors, 
in the mufassal, or by jury before the Supreme or the High 
(!-ourt, during the la>st seventy-six years at least. 
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f Secondly, as regards the question of waiver, I agree in 
thinking it settled by authority — see the decision of this Court 
Ghose in 1880 of In the 7 natter of the petition of Quiros (1), followed in 
Empeeok. by tbe Bombay High Court in Queeii^E^npress v. Grant 

(2) and in 1892 by the Madras High Court in Queen-Empress 

OABNDTJFF,' ' , ^ . t' ‘ I, 

J. y. Bartlett (S), that an European British subject can rehnquisji 
his right to be tried as such, and that the appellant, Barindra 
Kumar Ghose, did so. And I would add that he seems to have 
acted dehberately and after the fullest warning and explanation 
of the position. 

And, thirdly, I agree in considering that the expression 
wages war, ** which is used in section 121 of the Penal Code, 
must be construed in its ordinary sense as a phrase in common 
use in the English language, and that it is impossible to hold 
that any of the overt acts alleged in this case amount to the 
offence provided for by that section. The charge thereunder, 
therefore, fails on the merits, and the death sentences passed 
on Barindra Kumar Ghose and Ullaskar Dutt cannot be con- 
firmed. I also think that there was no valid authority for the 
prosecution of the first batch of the accused on that charge, 
and I would endorse all the principles laid down by the learned 
Chief Justice in this connection ; but, as his Lordship has indi- 
cated, a decision on the point is not, in the view which we take 
of the offence concerned, essential. 

It remains for me now only to refer to the cases of the ap- 
pellants individually. As regards (1) Barindra Kumar Ghose, 
(2) Ullaskar Dutt, (3) Upendra Nath Banerjee, (4:) Hem Chandra 
Das, (5) Bibhuti Bhusan Sircar, (6) HrisHkesh Kanjilal, 
(7) Indu Bhusan Roy, (8) Abinash Chandra Bhuttacharji, (9) 
Nirapada Rai, (10) Sishir Kumar Ghose, (11) Paresh Chandra 
Maulik, and (12) Sudhir Kumar Sircar, I agree throughout 
with the learned Chief Justice, both in respect of the offences 
charged and in respect of the reduction of some of the sentences 
proposed now that the conviction for waging war, for which 
the minimum penalty fixed by law is transportation for life, 

(1) (1880) I. L. B. 6, Calc. 83. (2) (1888) I. L. R. 12, Bom. 661. 

(3) (1892) I L. R. 16, Mad. 308, 
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has been ruled out. And as to (13 Balkrishna Hari Kane, I 
also concur in thinking that there is room for considerable 
doubt, to the benefit of which he is, of course, entitled. But 
as regards the remaining five, namely, Susil Kumar Sen, 
Birendra Chandra Sen, Krishna Jiban Sanyal, Sailendra Nath 
Bose and Indranath Nandi, I regret that, for reasons which I 
have recorded separately, I cannot bring myself into agreement 
with my Lord. 
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[His Lordship then dealt with the case of Susil Kumar Sen, 
and proceeded to discuss the case of Birendra Chandra Sen. ] 

I now come to Biren’s conduct and admissions. Mr. Deputy 
Superintendent Kemp (W. 7) swears that he (Kemp) took a 
packet out of the canvas bag and put it down on the ground ; 
that Biren thereupon, in a state of confusion and trembling, 
hurriedly picked it up ; that he (Kemp) snatched it back and 
enquired what it was ; and that Biren, then and there, correctly 
named the ingredients of the powder which it was eventually 
foimdto contain. According to Inspector Abdul Nur (W. 16), 
Biren distinctly said that ‘‘ he had made it,” adding what the 
Chemical Examiner, Major Black (W. 23), shows was literaHy 
true, namely, that“ it was not an explosive yet;” and, according 
to Sub-Inspector Latif-ud-din (W. 17) , he explained that “ it was 
a kind of powder made by himself, and that he had been 
preparing it as an experiment to see whether it acted as M 
explosive or not.” As regards the two note-books, Mr, Kemp 
says that Biren made a statement, but what the statement was, 
it would seem from the Sessions Judge’s remarks, this witness 
was not allowed to say. The deposition of Abdul Nur, 
however, contains the assertion that Biren admitted that both 
the note-books had been written by him, while Latif-ud-din 
declares that Biren answered Mr. Kemp when the Deputy 
Superintendent asked him what the hieroglyphics in them were. 
Much stress cannot be laid on mere indications of emotion, 
and the fact that Biren was confused and trembled, is not, of 
itself 5 of importance ; but what he really said and did not say 
at th6 time is, if relevant, of very considerable value. And 
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isost this raises the important question whether his statements to 
Bamsdra the police are admissible, or whether they are " confessions,” 
Gho^ and, as such, ought not to have been received in evidence, 
o- In Queen v. Hurribole Ghunder Ghose (1), Garth O.J. and 

* Pontifex J. held that what is described in the head-note as 

cj ^ statement in the nature of a confession ” was inadmissible 
under section 25 of the Evidence Act, it having been made to 
a police-ofBicer. I have had the advantage of examining the 
actual statement as recorded by the police-officer concerned in 
that case ; and I find that the prisoner, the charge against 
whom was abetment of the use as genuine of certain forged 
documents, admitted that he had, at the request of the princi- 
pal accused, prepared a draft of a letter of advice (evidently 
one of the forgeries), that the principal had afterwards told 
him that “ he had got a great lot of money on the draft, ” and 
that he had eventually received from the principal the sum of 
Rs. 8,300. Now this statement was treated, and referred to 
throughout, as a confession, and the Standing Counsel appar--^' 
ently never suggested that it was not, the only questions 
argued before the learned Judges being the questions whether 
Mr. Lambert, who had received and recorded the statement, 
and who was a Magistrate as well as Deputy Commissioner of 
Police, was a police-officer ” within the meaning of section 25, 
and whether that section was qualified by section 26. The 
ruling, therefore, seems to be of no assistance to us here. 

The case of Queen-Empress v. Mathews (2) has also been 
relied upon by Mr. Das, In trying that case Mr. Justice Field, 
when excluding a statement made by the accused to a police 
officer, observed that the exact words used in such circumstances 
would not be evidence “ if they amounted to an incriminating 
statement, ” and that the law was “imperative in excluding 
what comes from an accused person in custody of the police, if 
it incriminates him.” But the learned Judge made these re- 
marks in considering a hypothetical case put by the Standing 
Counsel for the Crown in support of the argument that he was 
entitled to clear up a matter left in doubt by the cross-examin- 

(1) (1876) L X, m J Calc, 267, (2) (1884) L L. R, 10 Calc. }022, 
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ation ; amd the statement which the accused, then on his trial 
for murder, was said to have made when arrested, was that 
something had happened at the time he struck the deceased.” 
Now, as was remarked by Halsbury, L. C., in Quinn v. Lmtham 

(1) , “ a case is only an authority for what it decides and it 
seems to me that all that Mr. Justice Field decided in Mathews* 
case was that the statement quoted above amounted to a con- 
fession, a decision the justice of which, if I may say so without 
presumption, no one will dispute. 

Then there is the case of Queen-Empress v. Meher Ali Mullich 

(2) , on which special reliance has been placed by the defence. 
In that instance three persons, Meher, Bhutto and Torab, were 
accused of having murdered one Hurree, the theory for the pro- 
secution being that the deceased had been strangled as the 
outcome of a dispute over a bill presented by him to Melfer. The 
statements to the police, which were objected to as inadmissible, 
were statements made by Torab. Hurree,” Torab was said to 
have told the police, came here yesterday at 1 p.m. Hurree and 
I and Bhutto and Meher Ali were seated in this room looking over 
his (Hurree’s) account, when Hurree took sick with cholera : 
he went out three times to ease himself and came back and sat 
down, when angry words passed between him and Meher Ali.” 
He appears also to have gone on to describe how Meher Ali 

pushed Hurree in the throat” and made him insensible, and 
how the corpse was afterwards removed in a box. Mr. Justice 
Wilson, having — so the report runs — taken time tiU the follow- 
ing morning to consider the question, stated that he had come 
to the conelnsioii that evidence of these statements could not 
be given, but his Lordship gave no reasons, nor did he attempt 
to lay dowTi any rule or enunciate any principle. Again, I ven- 
ture to make the remark with which I concluded my notice of 
Mathews^ case (B). 

In Imperatrix v. Pandharinaih (4) the charge was one of 
altering a forged cheque, and a policeman deposed that he 
had put the cheque into the accused’s hands and asked him 
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(1) [1901] A. a 495. (3) (1884) I L. B. 10 Calc. 1022. 

(2) (1888) I. L. R. 15 Cal. 589. (4) (1881) 1. L. R. 6 Bom. 34. 
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whence he had obtained it, the accused’s reply being that 
he had got it from a certain Kisan. Melvill and Kemball, JJ., 
refused to admit the statement^ pointing out that, although it 
was probably made in self-exculpation, “it was nevertheless 
an admission of a criminating circumstance, on wiiieh the pro- 
secution mainly relied, and (which) formed, indeed, the most 
important part of the evidence against the accused.” They 
thought that “ such an admission came properly within the rule 
of exclusion, ” and they consequently excluded it. 

In Queen-Empress v. Javecharam (1) the following were 
the facts. Javecharam, a ticket-collector on the railway, was 
accused of having sold the Railway Company’s tickets and mis- 
appropriated the proceeds, and one Ahmed was tried with him 
for having dishonestly received the “ stolen property,” namely, 
some of the tickets, which he also had been detected in the act 
of selling. Ahmed told the police that he had received these 
tickets from Javecharam, and Jardine and Ranade, JJ., ruled 
the statement out as inadmissible. They held, following 
Imperatrix v. Pandharimik (2), that it was “an admission of 
a criminating circumstance on which the prosecu tion evidently 
relied, and which had weighed with the Magistrate in his 
judgment on the facts,” andthat its admission was, therefore, 
“contrary to sections 25 and 26 of the Indian Evidence Act.” 

Per contra, PhmT, J ^ in Queen v. Macdonald (3), pointed 
out that the Evidence Act had made a distinction between 
admissions and confessions, and allowed in evidence the state- 
ment made to a police-officer by a person arrested for theft and 
dishonest possession in respect of a watch, chain and cash, that 
his sister had given him the watch and the cash, and that he 
had bought the chain, Mr. Justice Prinsep acted apparently 
on ^the same distinction in Empress v. Dahee Pershad (4), 
but that case is not helpful, because the tenor of the accused’s 
statement does not appear from the report. And in constru- 
ing the provisions of section 148 of the Criminal Procedure Code 
of 1861, which corresponded with, and were replaced by, those 

(1) (1894) I. n. B. 19 Bom. 3C3. (3) (1872) 10 B. L. R. App. 2. 

(2) (188i) I. L. E. 6 Bom. 34. (4) (1881) I. L. B. 6 Oal 530. 
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of; section 25 of' tlie Evidence Act, but referred to ^'confessions 
or admissions of guilt and were, therefore, expressed in rather' 
more, than less, comprehensive terms, Couch, C. J., had, in 
Quee^i \\ Amir Khan (1), indicated, as it seems to me, the view 
that what an accused person has said to the police may nob, 
though damaging, amount to a confession or an admission of 
guilt such as w’as then contemplated by the law. 

Finally, in the most recent case of the Emperor sf. Mahomed 
Ebrahim (2) the accused was tried for the theft of a box, and 
a policeman gave evidence to the effect that he had seen him 
carrying the box at night, and that, when challenged, he had 
stated that the box was his own. The statement was found 
to be false, but it was nevertheless heldby Crow-e andChanda- 
varkar, JJ., to have been rightly admitted. '' In order to 
determine,” said the learned Judges, " whether the statement 
is a confession of guilt or an admission of a criminating cir- 
cumstance, we must look to the statement itself. Here the 
statement of the accused was merely that the box belonged to 
him ; it was no admission whatever of any criminating circum- 
stance. It was, therefore, admissible. The statement held 
to be inadmissible in Imperatrix v. Pmidharmath (3) was of a 
different character. There the accused’s statement admitted 
possession of a cheque alleged to be forged. It was an 
admission of one of the criminating circumstances which went 
to make up the offence charged against the accused. In the 
present ease the statement does not amount, directly or in- 
directly, to an admission of any criminating circumstance, and 
is, therefore, outside the principle of the ruling cited.” 

In the result, it seems to me that each case must be decided 
as it arises with reference to the question whether the particular 
statement concerned, whether it be positive or negative, verbal 
or. expressed by conduct, is or is not a “confession.” Here I 
am of opinion that not one of the statements attributed to Biren 
is an admission of guilt, and I consider that, although they 
undoubtedly tell against him, they were rightly received and 
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(1) (1871) 9 B. L. R. 30, 72. (2) (1903) 5 Bom. L. R. 312. 
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1909 reeorrlod by tbe Court below. I am also satisfied that they 
Bimx35BA were actually made 

KOT:UB 

Geose [ LorcMiip then diBciissed the evidence against Krishiui 

Empbroe. Jibau Saiwal, Sailendra Nath Bose and proceeded to the 
;ar^7it. eon^doration of the case of Indranath Nandi. After dealing 
with the .main facts x>roved against Indranath, his Lordship 
dealt with the question of his connection with Taranatli Chow- 
dliry, and made tlie following observations as to the mode of 
proof of hand wri ting :] 

There then arises the question wliether Indranath’s asso- 
, ciation vdth Taranatli at any time has been established, and 
tins depends to a large extent upon the answer to the further 
question W'hether certain of the letters found at the search of 4 
Raja’s Lane can he attributed to Indranath. Now, it is clear 
that tlie handwriting of these letters has not been proved in 
ally of what may be styled the stereotyped methods of proving 
liandwTiting ; for only one of those methods, and tliat the 
least reliable of all, namely, unaided comparison by the Court, 
seems to have been available. And even that method was 
resorted to under almost impossible conditions, because the 
sole standard of comparison w-as Indranath’s signature, des- 
eripiioii and address, all in English, whereas the letters, apart 
from the superscriptions, are practically all in Bengali. The 
su])])osed author did not himself break silence either to admit 
or to deny tbo writing of any of them. His co-director Ragliu- 
Hath , declai’od that lie was unacquainted with bis Bengali signa- 
ture and not much familiar ivith his writing, ” while Mr. 
Norton seems to have either omitted to put, or refrained from 
putting, to Pabitra anything but Indranath’s writing in English 
on the articles of association. Expert opinion on the point wms 
not offered ; and, even if it had been given in favour of identity, 
it could hardly, in the circumstances described above, have 
been of any real value or cogency. The stereotyped method.s 
of ]>r«jof thus went hy the wall, Bui J a?.n unaJdo to concede, 
and I can find no authority for the proposition, that a particu- 
lar individual’s authorship of a document cannot be established 
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by the force of circumstantial OTiclence. Best, in discussing ISOD 
the subject of proof of Iiandmiting under English law, begins Babi^ba 
Best on Bmdeme, ed. 10, p. 213 — ^by expressly excluding ghcse^ 
cases in which the fact that a certain dociiiiient was mitten is 
inferred from circumstances ; and, under the law as codified —L 
for us in India, eirciimstantial evidence seems to me to be ad- 
missible in this, as in almost every other, comiection. The 
stereotyped methods of proof are the imial methods, and that 
is probably why there is little assistance to be derived from the 
Law Reports on the point, which has consequently been argued 
r before us as if it were one of first impression. There are, how- 

ever, three cases reported in India which I have been able to 
trace, and these appear to me to support the view which I 
favour. In Neel Kanto Pandit v. Jtiggobundkoo Ghose (l)Mr. 

Justice Markby pointed out that section 67 of the Evidence Act 
had laid down no rule whatever as to the kind of proof of hand- 
? miting that must be given, but had left it, as before, entirely to 

the discretion of the presiding Judge of fact to determine what 
satisfied him that a particular document was a genuine one. 

The remarks of Couch, O.d , AMool Ali v Ahdoor Rahman (2) 
also tend to negative tlie idea that section 67 is in anj’ way 
restrictive. And Fairan, J., in Ahdidla Pam v. Gannihai (3), 
observed that proof of handmiting ‘‘ might of course be by any 
of the recognised modes of proof, and, amongst others, by state- 
ments admissible under section 32.” And one can readily 
imagine oases in which circumstantial evidence might l;e im- 
measurably superior to most, if not all, of the stereotyped 
media of proof. For example,- A, whose credit is uninipeach-' 
able, is able to swear that B was the sole occupant of a room, 
and that, as soon as B left it, he (A) entered and found a letter, 
with the ink still wet, lying on the table. There could be no 
. more convincing and conclusive evidence that B wrote that 

letter, however feigned the handwriting might be, however 
unlike B’s ordinary penmanship, liowwer strong B’s denial. 

I eaimot believe that the law would reject such evidence ; I 

(1) (1871) 12 B. L. E. App. 18. (2) (1S74) 21 \V. R. -I2 sl 

(J][) (1887) 1. L. E« n Bom, 090. 
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can find notliing in the Evidence Act to exclude it ; but, on the 
contrary, it seems to me that it would be admissible under 
sec tion 6 , or section 7 , or section 9 , or section 11, and I consider 
that those provisions may be appealed to here. 

[The case of the five prisoners, Krishna Jiban Sanyal, Susil 
Kumar Sen, Indranath Nandi, Eirendra Chimder Sen and 
Sailendra Nath Bose, as to the guilt of whom their Lordships 
differed in opinion, was referred to Mr. Justice Harington, 
who, after rehearing the case of these prisoners, acquitted the 
three first, and convicted the remaining two under section 
121 A of the Penal Code.] 


E. K. AT. 


APPELLATE CIVIL. 


Before Mr. Justice Mooherjee mid Mr. Justice Teiinon, 

SARUR JIGAR BEGUM 

Feh. IS. 

BARADA KANTA MITTER.* 

^Attestation — Documents exeeution of — AUestmej \Yitnea8^Transf6r of Property 
Act (IF of 1882) 3, 59 — ^Whether one joint executant of a deed can be treated aa 
an attesting witness to the signature ot the other — Pardanashin lady, whether an 
attesting witness should actually see the signature inade, or the ynarh affixed by. 

When a document is jointly executed by more than one penson in the 
l^resence of each other, each executant caimot be treated as an attesting 
'^vitness''iii respect of the signature of every other executant. 

For the purpose of valid attestation under s. 59 of the Transfer of Property 
Act, it is not essential that the witnesses should actually see the signature 
made, or the mark, seal or thumb impression affixed, but it vould be suffi- 
cient if the execution took place in presence of the witnesses, although the 
exeeataats were screened off from the gaze of the witnesses themselves. 

Appeal by Sarur Jigar Begum, the defendant No. 2. 
This appeal arose out of an action brought by the plaintiff, 
Barada Kanta Mitter, to enforce a mortgage bond. The 

* Appeal from Original Decree, No. 112 of 1906, against the decree of Bepin 
Bheary Mookerjee, Subordinate Judge of 24-Parganas, dated Feb. 20, 3906. 
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plamtiff stated that the bond was executed in his iavour by 
defendants' Nos, 1 and 2 on the 28tlt May 1898. The bond 
carried interest at the rate of 12 per cent, per anmim, with 
quarterly rests, and was repayable on the 28th November 1898. 
It was further alleged that defendants Nos. 1 and 2 subse- 
quently executed another mortgage bond in favour of defendant 
No. 3, and defendant No. 1 executed a third mortgage bond in 
favour of defendant No. 4, and that therefore they were made 
parties to the suit. The present suit was brought on the lith 
of March 1905, inasmuch as the defendants did not pay any- 
thing towards the satisfaction of the mortgage debt, except 
four sums paid on account, of interest, the last of which was 
paid on the 11th of March 1902. 

The defendant No. 1 admitted the execution of the bond 
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and the receipt of the consideration money. The defendant 
No. 2, her sister, pleaded, mter alia, that she never borrowed 
any money from the plaintiff, that the mortgage deed was 
invalid, inasmuch as it was not duly attested as required by 
section 59 of the Transfer of Property Act, and that the suit 
was barred by limitation. 

It appeared that at the time of the execution of the bond 
in favour of the plaintiff , the two ladies were seated behind the 
purdah. The first defendant put her signature ; the second, 
being illiterate, put her mark, and her thumb impression was 
taken thrice, as the first and second impressions were not very 
distinct. Beneath her mark, her name was written by Prince 
Mookim who identified her. The document was explained 
by the solicitor, Jotindra Nath Bose, who, as well as Abdul 
Hossein, a servant of the first defendant, signed the deed as 
attesting witnesses. The solicitor was outside the purdah, 
and Abdul Hossein also did not actually see the second defen- 
dant put her mark on the deed. The deed was taken inside 
the purdah by Prince Mookim ; but as the sister-in-law, the 
2nd defendant, was not accustomed to appear before him, 
a wooden partition was set up to screen her from the view 
of the Prince, and it was from behind this wooden screen that 
she put her cross-mark and made her thumb impression. « 
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The Court of first instance having held that the several 
mortgage deeds were genuine, that they had been duly attested 
r* by witnesses, and that the payments alleged to have been 
made on aecount of interest had been made on behalf of both 
Mxt3:er, the mortgagors, decreed the plaintiff’s suit. 

Against this decision defendant No. 2 appealed to the 
High Court. 



Bahxi Raglm Nath Singh Satis Chandra Mnkherjee, 

for the defendant No. 2, appellant. 

Balm NUmadhub Bosey Bahu Baidya Naili I>iiU and Babu 
Mahendra Kumar Mitra, for the plaintiff respondent. 

Bahu NaUniran jan Cliatterjee and Babu LaUf Ilohan Gliose, 
for the defendant No. 3, respondent. 

Moulme ZaMdur Bahirn Zahed, for the defendant No. 1, 
respondent. 

Cur. ad'iK tmlL 

Mookerjee akd Teunon, JJ. This is an appeal on behalf 
of the second defendant in a mortgage suit. The mortgage 
security which the plaintiff respondent seeks to enforce is 
aEeged to have been executed in his favour by the first two 
defendants on the 28th May 1898, The principal sum ad- 
vanced is stated to have been Rs. 5,000, which carried inter- 
est at the rate of 12 per cent, per annum with quarter^ 
rests, and was repayable on the 28th November 1S98. The 
present action was commenced on the lltli March 1905, upon 
the allegation that nothing had been paid towards the satis- 
faction of the mortgage debt, except four sums paid on account 
of interest, namely, Rs. 150 on the 20tli September 1898, 
EvS. 200 on the 16th Februarj?^ 1899, Rs. 400 on the 5th February 

1901, and Rs. 600 on the lltii March 1902. The parties joined 
as defendants were the mortgagors (the first two defendants), 
a subsequent mortgagee, the third defendant, who claimed to 
have taken a security from the moitgagors on the 6th October 

1902, and the fourth defendant, a tliii’d encumbrancer, who had 
taken a. security from the first defendant moTtgagor on the 
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20tli Septeinl)er 1903, The fix’st defendant admitted exeeution 
of the bond and receipt of the consideration. The second 
defendant , lier sister, denied that she had taken the loan , alicged 
that tlie inoidgage deed mrs invalid for various reasons, and 
further pleaded the bar of limitation. Slie also denied the 
mortgage in favour of tlie third defendant . The third defendant , 
the second mortgagee from both the mortgagors, prayed tliat 
provision might be made m the decree for the satisfaction of 
his debt after the claim of the plaintiff had been saiislied in 
full from the sale proceeds of tlie mortgaged premises. The 
fourth defendant, the third mortgagee from one of the mort- 
gagors, made a similar prayer, but he put the plaintiff to the 
proof of his claim. On these pleadings, four issues were raised, 
the first of which covered the question of tlie genuineness of 
the mortgage transactions, so far as the second defendant was 
concerned, in favour of the plaintiff and tlie third defendant. 
The second issue related to the question of the validity of the 
mortgages, as affected by the omission of the mortgagors, wlio 
wei’e tlie administrators of the estate of their father, to obtain 
the sanction of the Court which had granted letters of adminis- 
tration. The third issue related to the question of tlie pay- 
ments of interest alleged by the plaintiff so as to save his claim 
for a personal deex-ee on the basis of his mortgage. The fourth 
issue expresshr raised the question of limitation, ".riie Subordi- 
nate Judge found upon the evidence that tlie several moitgage 
deeds were genuine, that they had been executed by the defen- 
dants moil'gagors and duly attested by witixesses, that the prin- 
cipal sums had been advanced as recited in the deeds, and that 
the payments alleged to have been made on account of interest 
had been made on behalf of both the mortgagors. He over- 
ruled the objection based on the gi'ound of the failure of the 
mortgagors to obtain the sanction of the Court by which they 
had been appointed administrators, inasmuch as they acted 
in their capacity as the heiresses of their father, and not as 
administrators of Ids estate. As regards the alleged pa.}'nieuts 
of interest, the Subordinate Judge found that the pajmients 
had been made through the husband of the first defendant on 
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behalf of his wife, as also of his sister-in-la^v. In this view 
the Subordinate Judge decreed the claim, and directed that in 
default of payment to the plaintiff of the judgment debt within 
the period of six months specified in the decree, the mortgaged 
properties were to bo sold, and out of the sale proceeds the 
plaintiff w^as to be paid first, then the third defendant out of 
the surplus left, and one-haK of the balance, if any, was to be 
applied in satisfaction of the claim of the fourth defendant. 
The second defendant alone has appealed against this decree, 
and on her behalf the decision of the Subordinate Judge has 
been assailed substantially on four grounds : namely, first, that 
the mortgage deeds executed in favour of the plaintiff as also 
of the third defendant were not showm to have been duly 
attested, and w^ere consequently inoperative as mortgage secu- 
rities ; secoihdly, that the mortgage deeds w^ere not proved 
to have been executed by her under such circumstances as 
would make them binding upon a 2^'^^'danashm lady, that the 
deeds were not read over to her, and that the effect of the 
covenant for payment of compound interest was not explained 
to her ; thirdly, that the payments alleged to have been made 
were either not actually made at all, or, if made, ■were not made 
by an agent duly authorized by her in this behalf ; and, fourthly, 
that the decree as framed is erroneous, and not in accordance. 
with the provisions of the Transfer of Property Act, which 
does not contemplate the payment of the dues of subsequent 
encumbrancers in an action by a prior encumbrancer to enforce 
his own security. 

In support of the first ground urged on behalf of the appel- 
lant, it has been contended that, under section 59 of the Transfer 
of Property Act, the mortgage instrument to be operative as 
such must be attested by at least two witnesses, that an attes- 
tation by a witness who receives an acknowledgment of execu- 
tion from the mortgagor is not sufficient, and that> in order to 
effect a valid attestation, the execution of the instrument must 
take place in the presence of the witness who sees the execu- 
tion and affixes his signature in token of this fact. In support 
of these propositions, reliance has been placed upon the cases 
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of Oirindra Nath Muherjee v. Bejoy Gopal Muherjee (1), and 
Ahchd Karim v. Salimun (2). Reference was also made to the 
cases of Ford v. Kettle (3), Baj Narain Ghosh v. AMur Rahim (4) , 
Dimmoyee Debi v. Bon Behari Kapur (5) and Sasi Bhusan 
Pal Y. Chandra Peshkar (6). In answer to these arguments, it 
has been contended on behalf of the respondents that the view 
taken in the cases of Girindra Nath Muherjee y. Bejoy Gopal 
Muherjee (1) and Abdul Karim v. Salimun (2) is erroneous, that 
the contrary view adopted in Eamji Haribhai v. Bai Parvati 
(7) and Ganga Dei v. Shiam Sundar (8) ought to be adopted ; 
that in any event, on the analogy of cases relating to the attes- 
tation of wills, it is not necessary to prove that the attesting 
witness saw the execution of the deed, but that it is sufficient 
compliance with the law if the document is executed in his 
presence; and finally, that when the document is jointly 
executed by more than one person in the presence of each other, 
each executant may be treated as an attesting witness in res- 
pect of the signature of every other executant. 

Before we deal with the question of law raised, it is neces- 
sary to ascertain precisely the circumstances under which the 
mortgage dcj^s in controversy in the present litigation were 
executed by the first two defendants. • From the evidence, it 
appears that the mortgagors, Nawab Murtaza Begum and 
Nawab Sarur Jigar Begum, were daughters of Prince Sir Jahan 
Kader Mirza, nephew and son-in-law of the late King of Oudh. 
Their father died on the 16th April 1896 ; on the 15th September 
1896 they took out letters of administration of the estate of 
their father from this Court in its testamentary and intestate 
jurisdiction. The two sisters at that time, and for several years 
afterwards, lived together in amity in their paternal house ; 
and there is evidence to show that the younger sister, the second 
defendant, regarded her eldest sister almost as her mother. 
Some time after the marriage of the eldest sister in 1887, the 
younger sister had been married on the 7th February 1891. 

(1) (1898, L L. K 26 Calc. 246. (5) (1902) 7 C. W. N. 160. 

(2) (1899) T. L. R 27 Calc. 190. (6) (1906) I. L. B. 33 Cal. 861. 

(3) (1882) 9 Q. B. D. 139. (7) (1902) I. L. B. 27 Bom. 91. 

(4) (1901) 5 C. W. N. 461 (8) (1903) I. L. B. 26 AIL 69. 
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WQ She lived with her husband for about two months, and then, at 
SabuhJioab the request of her father, resided in his palace. After the 
death of her father she lived with her husband for a short 
5 ^ February, 1898, there were differences between 

Mittek. them, due, it is alleged, to the interference of the husband of 
the eldest sister. The result was a suit by the husband of the 
second sister for restitution of conjugal rights. This was 
commenced in 1899, and was decided by the Subordinate 
Judge on the 20th June 1900. It is fairly clear upon the evi- 
dence that at the time of the execution of the mortgage in 
favour of the plaintiff on the 28th May 1898 the two sisters 
lived together in peace and amity and there was entire mutual 
confidence between them. There is also no room for reasonable 
doubt that the terms between the sisters continued to be the 
same up to the time of the execution of the second mortgage 
in favour of the third defendant on the 6th October 1902. 
So far, therefore, as the suggestion is made that the second 
defendant had no independent advice at the time of these 
transactions, there is no solid foundation for it. She had the 
advice of her sister, a literate lady of considerable intelligence, 
whose interests were carefully watched by her husband, Prince 
Mrza Mahamad Mookim, It has indeed been suggested that 
the second defendant was betrayed by her eldest sister ; that 
she never received any portion of the mortgage money ; that 
she took no part in the mortgage transactions; and that, in 
substance, there were elaborate schemes prepared by her sister 
and her brother-in-law with a view to defraud her. These 
allegations have, in our opinion, been recklessly made, and 
have not been established by the evidence on the record. It 
is further plain that the two ladies, after the death of their 
father, got involved in expensive litigation regarding his estate, 
and considerable sums were needed to pay the solicitors and 
to meet the other costs of the litigation. Under these circum- 
stances, we feel no doubt whatever as to the substantial truth 
of the story of the execution of the first and second mortgages 
by the two sisters as told in the Court below by the witnesses 
on behalf of the. plain tiff and the third defendant. The first 
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defendant was examined on commission at considerable length, 
and upon her testimony, which we see no reason whatever to 
distrust, it is proved that the two sisters executed jointly the 
two mortgage bonds and received the consideration money. 
The documents were read over and explained to them ; and 
there is no reason to suppose that they did not fully appreciate 
the meaning and effect thereof. The first defendant admits, 
with perfect frankness, that the transactions were genuine, 
and that she and her sister executed the deeds on receipt of the 
consideration, and ivit|i full knowledge of their contents. We 
have also the evidence of Jotindra Xath Bose, a solicitor of this 
Court, in whose presence the deeds were executed, and he is 
fully supported by Mahamad Abdul Hossein and the husband 
of the first defendant, Prince Mookim. Under these circum- 
stances, the denial of the second defendant cannot be accepted 
as trustworthy, and her deposition, recorded at great length 
by the Commissioner, when closely examined, does not produce 
a favourable impression as to the truth of her allegations. The 
only question, therefore, which really requires consideration 
is whether the tw^'o mortgage deeds were duly attested, as 
required by section 59 of the Transfer of Property Act, which 
provides that a mortgage, when the principal money secured 
is Rs. 100 or upwards, may be effected only b^^ a registered 
instrument, signed by the mortgagor and attested by at least 
two witnesses. 

So far as the first mortgage bond, which is the foundation 
of the claim of the plaintiff' is concerned, the evidence shows 
that at the time of the execution the two ladies were seated 
behind a purdah . The first defendant put her signature, the 
second who was illiterate, put her mark, and her thumb 
impression was taken thrice, as the first and second impressions 
were not very distinct ; beneath her mark, her name was written 
by Prince Mookim, who identified her. The document was ex- 
plained by the solicitor, Jotindra Nath Bose, who, as well as 
Abdul Hossein, a servant of the first defendant, signed the 
deed as attesting witnesses. It is admitted that the solicitor 
^as outside the purdah^ mA so far as we can gather from the 
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evidence, Abdul Hossein also did not actually see the second 
defendant put her mark on the deed. The deed was taken 
inside the furdah by Prince Mookim, but as his sister-in-law 
was not accustomed to appear before him, a wooden partition 
was set up to screen the second defendant from the view 
of the Prince, and it was from behind this wooden screen 
that she put her cross-mark and made her thumb impression. 
Prince Mookim asserts that the second defendant put her cross- 
mark and thumb impression in his presence, and it is possible 
that, in spite of the wooden partition, he was able to see the 
hand of his sister-in-law, for the first defendant states that her 
sister put her hand out from behind the partition, purdah, and 
made her thumb impression before her husband. The position, 
therefore, appears to have been this. The solicitor, Jotindra 
Nath Bose, was outside the purdah ; Prince Mookim, with the 
document in his hand, went inside where the two ladies were 
seated ; a wooden partition was then put up to screen the second 
defendant from her brother-in-law. Prince Mookim saw his 
wife and his sister-in-law both execute the document. Abdul 
Hossein, the servant of the first defendant, was also inside the 
room, but he did not actually see the second defendant put her 
mark or her thumb impression on the deed : he, however, signed 
the deed as an attesting witness in the presence of the ladies ; 
when the document was brought outside. Prince Mookim 
signed the deed in token of his identification of the signature, 
mark, and seals of the ladies. Jotindra Nath Bose, solicitor, 
also signed as an attesting witness. So far as the second mort- 
gage bond of the third defendant is concerned, the circumstances 
were somewhat similar. On the face of that document, there 
appear the signature of the first defendant, the mark of the 
second defendant as well as her thumb impression and her 
name written underneath . by the pen of Prince Mookim. 
Jotindra Nath Bose and Prince Mookim signed the document 
as attesting witnesses. Besides, the evidence of the first de- 
fendant as to the precise circumstances of the execution and 
attestation of the second deed, we have the deposition of the 
solicitor and of Prince Mookim, As in the case of the first deed^ 
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the solicitor remained outside the furdah ; Prince MooMm took 
the document inside and it was executed in his presence ; it was 
then brought outside and signed by the solicitor and the Prince 
as attesting witnesses. Upon these facts, it has been argued, on 
behalf of the second defendant, that neither of the two deeds 
was validly attested, so far as she is concerned, because there 
were no two persons who had actually seen her execute the 
document, and subsequently attested it in token thereof . On 
behalf of the plaintijBE and third defendant, it has been argued 
in reply, first, that as the first defendant undoubtedly saw her 
sister execute the document, she may be regarded as an attest- 
ing witness ; and secondly, that for the purpose of valid attes- 
tation, it is not essential that the witnesses should actually 
see the signature made, or the mark, seal, or thumb impression 
affixed, but that it is sufficient compliance with the law if the 
execution takes place in the presence of the witnesses, although 
the executants are screened off from the gaze of the witnesses 
themselves. In support of this latter proposition, reliance has 
been placed upon the cases of Ear Mongal Narain Singh v. 
Ganaur Singh (1) and Isri ProsadY, Rai Gunga Prosad Singh 
Bahadur (2). 

In so far as the first of the two propositions which we are 
invited by the respondents to accept, is concerned, we are 
unable to adopt it either as well founded on principle or sup- 
ported by authorities. In the Laws of England, edited by 
Lord Halsbury, Vol. X, page 389, it is stated that the attesting 
witness must be some person who is not a party to the deed ; 
and a statement of its execution in his presence should be 
written on the deed and signed by him. This view is sup- 
ported by cases of the highest authority, based on principles 
not peculiar to English jurisprudence. Thus in the case of 
Freshfield v. Reed (3), in answer to an argument that the 
parties to a document should be considered as so many attesting 
witnesses in respect of the execution, it was ruled that the 
term attested manifestly implies that a witness shall be 
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present to testify that the party who is to execute the deed has 
done the act required, the object of which is that some person 
should verify that the deed was signed voluntarily. Again, 
in the case of W^chlmm v. Marquis of Bath (1), it was ruled by 
Romilly , M. R. , that co-executants cannot be regarded as attest- 
ing witnesses, because they do not sign the deed for the purpose 
of attesting the execution, but with the object of conveying 
the interest they have in the property transferred. The same 
view is supported by the case of 8ml v. Claridge (2), where Lord 
Selbome held that a person who is a party to the deed cannot 
be regarded as an attesting witness, on the ground that if the 
person for whose benefit the instrument is executed is aUowed 
to be an attesting witness, the very object of attestation, namely, 
the prevention of fraudulent malpractice, may be completely 
defeated. The principle upon which the rule is based was 
clearly set forth in the case of Amick v. Woodworth (3) : ‘Hhe 
true reason of the disqualification is that to permit a grantee 
to attest as a witness the execution of an instrument made 
to himself, or take its acknowledgment as an officer, where 
its attestation and acknowledgment are necessary to give it 
validity, would be against public policy, and practically defeat 
the real purpose of the law, which is to prevent the perpetration 
of frauds on grantors, and afford reasonable assurance to those 
who deal with, or on the faith of, such instruments that they 
are genuine and represent hond fide transactions.” This view 
was emphasised in the case of Donovan v. Saint Anthony Co. 
(4), where it was observed that, if the contrary view were 
maintained, the provisions of a statute requiring the execution 
of a mortgage to be attested by two witnesses might be nulli- 
fied, and as illustration it was observed that ‘‘ a mortgage may 
be given by two persons to a third ; the mortgagee may attest 
and the mortgagors one for the other ; then, a person may give 
one mortgage to two persons ; these two may furnish the at- 
testation ; an interpretation of the statute, which renders such 

(1) (1865) L. B 1 Bq. 17, 24. (3) (1901) 58 Ohio 86. 

(2) (1881) 7 Q, B. D. 516, 519. (4) (1899) 8 N. D. 585 ; 73 Am. St, 

Bep. 779; 46 L. K. A. 721- 
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a contingency possible, is clearly inadmissible, because there I9i0 
would be no guarantee of the lond fides of the transactions.” SarubJigak 
T his line of reasoning appears to us to be based on good sense, Begum 
and is consistent with the principles of justice, equity and 
good conscience, according to which our Courts are bound to MiTrER. 
decide. We must, therefore, overrule the first ground taken 
on behalf of the respondents. 

As regards’'" the second branch of the contention of the 
respondents, its validity has to be determined by reference to 
the true meaning of the term attestation. As pointed out by 
this Court in the case of Sasi Bhusan Pal v. Chandra Peshkar 
(1), the term attestation is not defined in- the Transfer of 
Property Act, but there can be no doubt as to what it means. 

The case of Freshfield v. Reed (2), to which we have just refen^ed, 
is an authority for the proposition that when an instrument 
is required to be attested, the meaning is that a witness should 
be present at its execution and should teatify that it has been 
executed by the proper person. Again, in the case of Ford v. 

Kettle (3) , and Roberts v. Phillips (4) , it was held that to attest an 
instrument was not merely to subscribe one’s name to ifc as hav- 
ing been present at its execution, but included also essentially 
the presence, in fact, at its execution of some disinterested person 
capable of giving evidence as to what took place. These cases 
contemplate, as the requisite of a good attestation, that the 
document must have been executed in the presence of an attest- 
ing witness, who subscribes his name to the instrument in token 
of this circumstance. In some cases, however, the rule has been 
stated in terms which imply that the attesting vdtness must 
have seen the executant sign the instrument. Thus in the 
case of Body v. Raise (6) , Lord Coleridge, in pronouncing against 
the validity of an attestation, observed that the witness did 
not see the appellant sign the claim. Again, in Lnper v. Werics 
(6), it was ruled that attestation means that the subscribing 
witness saw the writing executed, and thereupon signed his 

{1) (1906) I. L. R. 33 Calc. 861 ; (3) (1882) 9 Q. B. D. 139. 

4 C. L. J. 41. (4) (1855) 4 E. & B. 450. 

(2) (1842) 9 M. & W. 404. (5) [1892] 1 Q. B. 203. 

(6) (1890) 19 Dreg. 122; 23 Pac. 850. 
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name as witness. Preponderance of judicial opinion, Lowever, 
5s in favour of the view that an attesting witness is a person in 
whose presence the instrument is execnted. Thus Sweet in 
his Law Dictionary states that, when A executes a deed in the 
presence of B, and B signs his name on the document as a token 
of his having witnessed A’s execution, B is said to attest the 
execution. The Standard Dictionary defines attestation to be 
the subscription by a person of his name to a written instru- 
ment, to signify that the same was executed in his presence. In 
the Oxford Dictionary (Vol. I, page 551) a similar definition is 
given, and reference is made to the statement of Blackstone 
(Commentaries, Volume 2, page 307), that the last requisite to 
the validity of a deed is the attestation or execution of it in 
the presence of witnesses. If, then, we adopt this definition, 
the question arises, when may an instrument be deemed to have 
been executed in the presence of a witness ? Reference may, 
in this connection, be made to the principles which have been 
recognized in cases of attestation of wills which are required in 
England to be attested by witnesses in the presence of the 
testator. No useful purpose, however, would be served by a 
minute examination of the cases on the subject which are not 
directly in point and are not always easy to reconcile. It may 
be generally stated, as the result of the decisions, that presence 
involves two ideas — ^namely, mental cognition of the act, and 
physical contiguity ; in other words, the person in whose pre- 
sence the act is done must be able mentally to know what is 
being done, and what is done in the presence of a person, must 
take place in physical proximity to him, though it is impossible 
to lay down any inflexible rule as to what degree of proximity 
is essential. This may be illustrated by a reference to three 
leading decisions on the subject, which will show to what extent 
judicial decisions have gone. In one of the earliest cases on 
the subject, Casson v. (1), it was held that where the 
testatrix sat in her carriage, opposite to the window of the 
attorney’s office in which the will was attested, the attestation 
was valid, because the testatrix might see the witnesses through 

{1} (1781) 1 Brown C. C. 99. 
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the windows of her carriage and of the ojBfice. Again, in New- 
ton V. GUfTce (1), a testator intending to execute a codicil, 
signed the same while lying in bed, there being present in the 
room the two witnesses who attested the codicil, the curtains 
at the foot of the bed were, however, drawn at the time to 
screen the testator from the fireplace ; the result was, that one 
of the witnesses could not actually see the testator sign his 
name, nor could the testator see that witness subscribe the 
codicil as attesting it. Sir Herbert Jenner held that the codicil 
was" validly attested, as the testator and the witness signed 
their names in the presence of each other. In the case of Re 
Piercy (2), Sir H. Jenner Fust expressed the opinion that he 
would be prepared to hold, if necessary, that where the testa- 
tor is blind, the witnesses may be said to have attested in his 
presence, provided the positions of the witnesses be such that 
the testator, if he had had his eyesight, might have been able 
to see them sign. The principle deducible from these cases 
clearly supports the view that where, as here, according to the 
custom of the country, purdanashin ladies are unable to appear 
before male witnesses, a document which, by independent 
testimony, is conclusively proved to have been executed by a 
purdanashin lady, may reasonably be deemed to have been 
attested by witnesses who were present outside the purdah, 
and who, before attestation, satisfied themselves that there 
was no fraud, and that the document had been actually executed 
by the lady screened off from their gaze. This is the view^ 
which was adopted by Brett J. in the case of Harmongal 
Narain Singh v. Ganaur Singh (3), and by Stephen and 
Chatterjee JJ. in Isri Prosad v. Rai Gunga Prosad Singh 
Bahadur (4). These decisions afe based not merely on grounds 
of convenience, but on a sound principle analogous to that 
recognized in the case of execution of wills. In this view, it 
becomes unnecessary for us to pronounce any opinion upon the 
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question of the validity of attestation by a witness who is not 


(1) (1839) 2 Oun. 320. (3) (1907) 13 C. W. N. 40. 

(2) (1845) 1 Rob. 278 ; f4) (1909) 14 C. W. N. 166. 

4 Notes of Cases 250. 
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present at the execution, but subscribes Ms name subsequently 
on the strength of an acknowledgment by the executant. There 
is considerable divergence of judicial opinion upon this point j 
as is indicated by the cases”d^cussed at the Bar in the course of 
the argument ; it may further be pointed out that the Madras 
High Court has recently adopted the Calcutta view in Shamu 
Patter v. Ahdul Kadir (1), and in Bombay also, where the 
opposite view had been adopted, there is a tendency to revert to 
the Calcutta view : Banu y, Laxman (2) referring to BmdeU v. 
8pil$bury (3). We may further point out that, as suggested by 
the respondents, under certain circumstances a grantee maybe 
estopped to claim that his deed is invalid because it is not duly 
attested (Jones on Real Property, Volume II, Section 1089) : 
it is not necessary, however, to deal with this aspect of the case, 
because, in our opinion, the two mortgage-deeds executed by 
the second defendant jointly with her sister were duly attested. 
The first ground upon which the decision of the Subordinate 
Judge is assailed must consequently be overruled. 

The second ground urged on behalf of the appellant is to 
the effect that the mortgage deeds are not proved to have been 
executed by her under such circumstances as would make them 
binding upon b, purdanashin lady, that she had no independent 
advice, and that the effect of the provisions as to compound 
interest was not explained to her. In support of this position, 
reliance has been placed upon the case of STiambati Koeri v. 
Jago Bibi {4}. In our opinion, there is no substance in this 
contention. No doubt, as has been repeatedly ruled by the 
Judicial Committee in the case of deeds and powers executed 
by purdanashin ladies, it is requisite that those who rely upon 
them should satisfy the Court that they had been explained to, 
and understood by, those who executed them ; in other words, 
the Court should be careful to see that deeds taken from 
purdanashin women have been fairly taken, and that parties 
executing them have been free agents and have been duly in- 
formed of what they were about. Judged in the light of these 

(1) (1908) I. L. R. 31 Mad. 215. (3) (1843) 10 CL & Fin. 340. 

(2) (1908) 10 Bom. L R. 943. (4) (1902) 1. L. R. 29 Calc. 740 
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principles, the present case is, in our opinion, not open to sue- 
cessful attack. The evidence is conclusive that the solicitor, 
Jotindra Nath Bose, read over and explained the document to 
the lady, the terms of which, it may be observed, were simple 
and easy of comprehension. She had the advice of her eldest 
sister who joined her in the transaction, and the husband of 
the eldest sister looked after the matter for the benefit of both. 
The money was paid into the hands of the ladies, and was 
urgently needed to meet the expenses of the litigation then 
pending in respect of the estate of their father. Under these 
circumstances, it is impossible to hold that the mortgage deeds 
which had been properly executed, and to which the consent 
of the appellant had been deliberately given, could be set aside. 
The' second contention of the appellant is, therefore, groundless 
and cannot be sustained. 

The third ground raises the question of limitation and 
does not demand elaborate examination, as there is reaUy no 
substance in it. In so far as a decree for sale of the mortgaged 
properties is concerned, no question of limitation obviously 
arises, but a question of limitation does arise in respect of the 
claim for a personal decree against the mortgagors. The 
plaintiff relies upon section 20 of the Limitation Act of 1877, 
and alleges two payments on account of interest within a period 
of six years antecedent to the suit. That the payments were 
actually made is conclusively proved by the evidence. The 
only question which requires consideration is whether the pay- 
ments were made by an agent of the appellant, duly authorised 
in this behalf. Now the payments were made by Prince 
Mookim, the husband of the first defendant ; and having regard 
to the position of the two sisters at the time when the payments 
were made, we have no doubt that the Subordinate Judge 
was right in his conclusion that Prince Mookim, holding as he 
did a power of attorney from both, was the agent of both the 
ladies. The attempt made by the appellant to establish that 
her sister at the time was hostile to her, and acted in a way 
inimical to her interests, has completely failed. The third 
ground, therefore, cannot be sustained 
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The foui'th ground raises a question a^s to the form of the 
decree which directs the second and third mortgagees to be 
paid out of the surplus of the sale-proceeds realised in execution 
of the decree obtained by the first mortgagee. In view^of the 
decision of thisCourt in Mackintosh v. Watkins (1), the objection 
must be treated as groundless. No doubt if the amount due 
to the first morigagee is paid, there will be no sale of the mort- 
gaged properties, and the second and third mortgagees will 
consequently obtain no relief in this suit. If, on the other 
hand, the amount due to the first mortgagee is not paid within 
the period allowed by the decree, the property will be sold, and 
no good reason has been suggested why, after the claim of the 
first mortgagee is satisfied, the second and third mortgagees 
should not be paid out of the surplus sale-proceeds ; there is 
thus no substance in the fourth ground, which must, therefore, 
be overruled. 

The result is, that the decree made by the Court below is 
affirmed, and this appeal dismissed with costs. 

Appeal dismissed. 

S. 0. G. 


(1) (1904) 1 C, L. J. 31. 
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CRIMINAL REVISION. 


Before* Mr, Justice Stephefi and Mr, Justice Carnduff. 

MAHARAJ MANDAL 
POKAR SINGH.* 

Ferty — Private and public ferries — Maintainhig a private ferry within two miles 
from the limits of a public ferry — Limits mt declared by the Local Government 
—Bengal Ferries Act (Beng. I of 1885) ss. 6, 16, 28. 

When the limits of a public ferry have not been declared by the T.oeal 
Government under section 6 of the .Bengal Ferries Act, 1885, a conviction under 
sections 16 and 28 thereof for maintaining a private ferry, without sanction, 
to or from any point vithin two miles of the public ferry, i.s bad. 

The petitioners, Maharaj Mandal and Rangmalial Das, 
were placed on trial with another before B. K. Roy, Deputy 
Magistrate of Purneah, charged under sections 16 and 28 of the 
Bengal Ferries Act (Beng. I of 1885), and were convicted there- 
under, on the 29th January 1909, and sentenced to a fine of 
Rs. 25 each. The complainant, Pokar Singh, was the agent 
of one Jugal Pershad, the lessee of a Government or public 
ferry know as the Kamgola ferry, plying in the river Ganges 
between the districts of Bhagalpore and Purneah. The peti- 
tioners worked the ferry, a private ferry belonging 

to the Maharaja of Darbhanga. There was nothing on the record 
to show that the limits of the public ferry had betn declared by 
the Local Government under section 6 of the Act. The Magis- 
trate found that the distances between the landing ghats of the 
two ferries on the Purneah side were roughly about 1*8 miles, 
and on the Bhagalpore side about 1*4 miles. He convicted 
the petitioners as stated above, and further directed them 
to remove their ferry beyond a distance of two miles of the 
Karagola ferry, on both banks of the river, within 15 days from 
the date of the order. The petitioners appealed, but their 

* Criminal Revision No. 126 of 1910, against the order of F. 8. 

Sessions .Tudge of Purneah., dated June 29. 1909. • 
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appeal was dismissed by the Sessions Judge of Punieah on the 
28th June. They then obtained the present Rule from the 
High Court. 

Baku Jogendm Nath Mookerjee, for the petitioners. 

The Deputy Legal Remembrancer {Mr. Orr), for the Crown. 

Stephen and Gaenduff, JJ. The petitioners in this case 
have been convicted of an offence under section 28 of the Bengal 
Ferries Act, 1885. We have granted a rule on the Magistrate 
of the Purneah District to show cause why the conviction and 
the sentences passed on the petitioners should not be set aside 
on the ground that the limits of the public ferry have not been 
declared under section 6 of the Act. It appears that this is the 
fact of the case. There is nothing to show that the Karagola 
ferry has ever been declared to be a public ferry under section 
6, or, at least, the declaration itself has not been produced. 
The Judge tells us that the Karagola feny certainly is a public 
ferry and has existed for over 35 years, and, from what is said 
in the explanation, we gather that the point was not raised at 
the trial. At the same time the Karagola ferry has apparently 
not been declared under section 6, and, therefore', the limits 
within which the rights connected with it exist, have not 
been, and cannot be, ascertained. 

Under these circumstances we consider that the conviction 
cannot stand. We accoi'dingly make the rule absolute and 
set aside the conviction. Any money paid in respect of the 
fines imposed will be refunded. 

Mule absolute, 

E. a. M. , , 
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CRIMINAL REVISION. 

Before Sir Lawrence H, Jenhins, Chief Justice^ 

and Mr, Justice Woodroffe, 

NARAIN CHANDRA OHATTERJEE 

V. 

CORPORATION OF CALCUTTA.* 

Pfosecution — Calcutta Municipal Act {Beng, III of 1S99) ss, 5o9 (J5), 561 (6)» 

6S1 — Noncompliance toitli notice to remove encroachment on pxMic street — 

Institution of prosecution more than three months after expiry of notice — 

Limitation — Continuing offence — Bye-laws, validity of — Ultra mrea. 

A prosecution for failure to comply with a notice by the Chairman to 
remove an obstruction on a public street, instituted more than three months 
after the expiry of the date fixed therein, is barred under s. 631 of the 
Calcutta Municipal Act. 

A Bye-law must conform to the provisions of the law under which it purports 
to be made. 

Kule (1) of the Bye-laws framed under s, 559 (18) of the Act is ultra vires, in 
so far as it creates a continuing breach after notice in violation of the terms of 
s. 561 (5). 

The petitioner is the owner of premises No. 31-2, Bagh Bazar 
Street in the town of Calcutta. A narrow strip of land, about 
10 inches wide, runs along the foot-path, and is claimed by the 
petitioner as part of his land and by the Corporation as included 
in the public street. The petitioner erected tw^o masonry 
pillars on the disputed piece of land some time ago. On the 
3rd August 1908 a notice was served on him by the Chairman 
directing him to remove the obstruction within seven days. 
Thereupon some correspondence passed between the petitioner 
and the Chairman, and the former having ultimately failed to 
comply with the requisition, a District Building-Surveyor filed 
a complaint against him, on the 8th February 1909, in respect 
of the same, under rule (1) of the Bye-laws made under section 
559 (15) of the Act, which runs as follows : — 

When any person has, whether before or after the passing of these bye- 
laws, placed or allowed to be placed any . . . other masonry or brick-woric 

* Criminal Bevision No. 1053 of 1909, against the order of Amrita Lai 
Mookerjee, Municipal Magistrate of Calcutta, dated duly 5, 1900. 


1909 

Nov,'m 


70 


MB 


INDIAN LAW REPORTS. [VOL. XXXVIL 


190® erection . .... or any structure, in such a position as to cause a projection, 
Namh or obstruction over or on any public street ..... the 

Chandea Chairman may, by written notice, require the owner or the person who 
Chattbbjee has erected such ... erection or structure to remove the same within a 
CoBPOBA- reasonable time, and any person who fails to comply with the terms of such 
TiON- OF notice shall be liable to a daily fine which may extend to Bs. 10 per Mem for 
CAiiOtJTTA- every day after the expiry of the time specified in the notice.” 

The petitioner was convicted on the 5th July and fined 
Rs. 5 by the Municipal Magistrate. He thereupon moved the 
High Court against the conviction and sentence and obtained 
the present Rule. 

Babu Narendra Kumar Bose, for the petitioner. 

Bobu Debendra Chandra MalUk, for the Municipal Corpo- 
ration. 

Jenkihs 0. J. In this case a Rule has been issued calling 
on the Municipal Magistrate of Calcutta to show cause why the 
order of conviction of the petitioner should not be set aside on 
the ground that the learned Magistrate ought to have held that 
the prosecution was barred under section 631 of the Calcutta 
Municipal Act, The facts are briefly these. It has been 
found by the Municipal Magistrate that two pillars have been 
placed by the petitioner in such a position as to cause an en- 
croachment on a public street. On the 3rd of August 1908, 
the Chairman of the Municipality by a written notice called 
on the petitioner to remove this obstruction within seven days. 
He purported to act under one of the Municipal bye-laws, which 
deal with obstructions and encroachments. The notice was 
not obeyed, and, on the 8th of February 1909, these proceed- 
ings were commenced with the result that the Magistrate held 
an offence for breach of the bye-law to be established, and 
fined the petitioner Rs. 5. In these cireumstahces the present 
Rule has been issued. 

It is provided by section 631 of the Calcutta Municipal Act 
that “No person shall be liable to punishment for any offence 
against this Act, or any rule, bye-law, or regulation made here- 
under, unless complaint of such offence is made before a Magis- 
trate within three months next after the commission of such 
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offeiiee.’’ 'Here the complaiiit was made more' than three months 
after the expiration of the period limited in the notice for the 
remoYal of the obstruction. It is conceded before us that the 
section I have just read would be a bar unless it can be estab- 
lished that the Bye-law No. 1 relating to obstructions and 
encroachments created a continuing offence applicable to the 
circumstances of the case. But it is contended by Mr. Mailik, 
who has argued this case ably on behalf of the Municipality, 
that the bye-law does in fact create a continuing offence, and, 
therefore, the bar indicated in section 631 has no application. 
But a bye-law must conform with the provisions of the enact- 
ment under which it purports to be made, and this particular 
bye-law, which we are now considering, is said to be sanctioned 
by section 559, clause (18) of the Calcutta Municipal Act of 1899. 
It may be conceded that, so far as it relates to obstructions, it 
comes within the provisions of clause {18) of section 559, except, 
perhaps, so far as it purports to deal with obstructions 
whether before or after the passing of the bye-laws. But that 
is a matter on which we need pronounce no opinion now. The 
question is whether it creates a continuing offence in the manner 
authorized by section 561 (6) of the Act. Clause (a) of this 
section can admittedly be left out of consideration, for it is of 
no assistance for the purpose of this case, and the section with- 
out clause (a) reads as follows : In making a bye-law under 
section 559, the General Committee may provide that a breach 
of it shaU be punishable with fine which may extend to ten 
rupees for every day during which the breach continues after 
receipt of written notice from the Chairman to discontinue the 
breach.*’ Therefore, the section only authorizes the penalty 
for the continuance of a breach where notice follows the breach. 
Returning to the bye-law, we find that the penalty is attached 
to a breach which only arises after the notice, and that there is 
no provision for any subsequent notice which would come 
within the provisions of section 561 requiring that there should 
be notice after breach. Therefore, the bye-law purports to 
create a continuing breach which is outside of, and fails to 
comply with, the provisions of section 561; clause (b). It follows 
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from tMs that there is no provision for a continning breach 
that could, even on the argument of the Municipality, take the 
case outside the provisions of section 631. 

Had the bye-law been correctly framed, it would have been 
a question whether limitation would not run from the time 
when the offence was first committed, for it is to be noticed 
that the words of the section are that the complaint must. be 
made within three months next after the commission of such 
offence. There are authorities which bear on that poiirt, but 
the question does not arise in the view I take of this case, and 
I therefore do no more now than guard myself against being 
taken to accede to the argument that has been addressed to us 
on that point. The result is that, in my opinion, the Rule must 
be made absolute, and the order of conviction set aside. The 
fine, if paid, must be refunded. 


WooDKOFFE J. I agree. 

E. H. M. 
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Before Mr. Justice Breii and Mr. Justice Sharfuddin, 

PARMANAND HAS 


KRIPASINDHU ROY * 


Braciice — Decree ^ modification of the terms of, after a f peal — Jurisdiction — 
Appellate Court, powers of^Civil Procedure Code {Act V of 1908) s, 148. 


Section 148 of the Cml Procedure Code, 1908, cannot be taken to give any 
Court power to interfere with or modify its decree after there has been an appeal 
filed against the decree. The only Court that could, after an appeal had been 
preferred, modify the terms of the decree, or extend the time fixed in the 
decree for its execution, or suspend the order made in the decree, would be the 
Appellate Court. 


Rule granted to Mohant Parmanand Das Gossaiii and 
others, decree-holders. 

* Civil Rule Xo. 3009 of 1909, against the order of J. K. Mookerjee, 
Subordinate Judge of Cuttack, dated June, 1, 1909. 
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Mohant Parmanand Das Gossain and others obtained a decree 
in the Court of the Subordinate Judge of Cuttack for the 
execution of a hahuliyai against Kripasindhu Roy as sarhamlcar 
in their favour within tw^o months from the date of the decree. 
The defendant appealed to the High Court- and, on the 20tli 
May 1909, within the two months limited by the decree, he 
applied to the High Court for an order to stay, pending the 
hearing of the appeal, the order directing the execution of the 
kabnUyat, The High Court ordered that the application should 
be put up at the time of disposal of the appeal. Thereafter, 
on the 1st June 1909, the defendant applied to the Court of the 
Subordinate Judge of Cuttack for an order extending the period 
of tw^o months fixed in the decree for the execution of the 
kabiiliyai by him in favour of the plaintiff, and obtained such 
extension of time from that Court. The plaintiffs, thereupon, 
moved the High Couii} and obtained this rule against the 
defendant, Kripasindhu Roy, to show cause why the order of 
the Subordinate Judge granting the extension of time for the 
execution of the kahiliyat should not be set aside. 

Bobu Sarat Chandra Roy Chotcdliry, for the petitioners. 

Babn Girish Chandra Pal, fov the opposite party. 

Bkett a3s'D Sharfuddin JJ. The present rule was obtained 
by the petitioners, the plaintiffs, against the defendant No. 1, 
who was the judgment-debtor in a suit before the Subordinate 
Judge of Cuttack, to show cause why the order obtained by the 
defendant No. 1 in that suit from the Subordinate Judge, on 
the 1st June 1909, extending the period fixed in the decree for 
the execution of a kabuliyat by him in favour of the petitioners, 
the decree-holders in that suit, beyond the period stated in the 
decree, should not be set aside. 

It appears that by the decree, the present opposite party, 
who was the defendant No. 1 in suit No. 404 of 1907 in the 
Court of the Subordinate Judge of Cuttack, w^as directed to 
execute a kabuliyat as sarbarakar in favour of the plaintiffs, 
decree-holders, within two months from the date of the decree. 
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The opposite ’partyv the judgment-debtors appealed ;to this 
Courts and within the two months limited by the decree, ho put 
in ah application to this Court, on the 20th May 1909, praying 
fpr an order to stay, pending the hearing of the appeal, the 
order of the Subordinate Judge passed in the decree directing 
him to execute the kabuUyat within two months from the 
date of the decree, or that this Court should pass such other 
order as to it might seem proper. The only order passed by 
this Court on that application was that the application should 
be put up when the appeal was disposed of. That order was 
dated the 20tli May 1909. The opposite party, the judgment- 
debtor, then seems to have gone back to the Court of the Sub- 
ordinate Judge of Cuttack, and, on the 1st of June 1909, obtain- 
ed the order in respect of which the present rule has been issued. 

In support of the rule, it is contended that, after the appeal 
liad been filed, the Subordinate Judge had no power, under 
the law, to modify his decree or to extend the period fixed in 
the decree for the execution of the kabuUyat by the judgment- 
debtor, It is not clear under what provision of the law the 
order was passed bythe Subordinate Judge ; but it is suggested 
that it might have been passed under section 148 of the new 
Code of Civil Procedure. On behalf of the petitioners it has, 
howwer, been contended that section 148 cannot be taken 
to give to any Court power to interfere with or modify its 
decree after there has been an appeal filed against the decree, 
and we think that this contention is sound. The only Court 
that; could, after an appeal had been preferred, modify the 
terms of the decree or extend the time fixed in the decree 
for its execution, or suspend the order made in the decree 
would, in our opinion, be this Court as the Appellate Court. 
We think, therefore, that this rule must be made absolute, 
and the order passed by the Subordinate Judge on the 1st June 
1909 must be set aside, on the ground that he had no jurisdiction 
under the law to pass it. 

The question then remains whether this Court should take 
any action now on the apphcation which was made to it on 
the 20th of May 1909, or whether we are precluded from taking 
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any action by the' order passed, by another Division Bench, to the 
effect that the application be put up when the appeal ' has 
been disposed of. In our opinion, the previous order made 
by the Division Bench does not dispose of the application, but 
merely postpones the date for its disposal, and we think that 
there is nothing to prevent us from dealing with that applica- 
tion if, in our opinion, the circumstances of the case render it 
necessary that we should do so. We think that this is a case 
in which the circumstances are such that some order on the 
application of the judgment-debtor, the defendant No. 1, should 
be passed now, and not be postponed until the appeal is dis- 
posed of . The judgment-debtor certainly might be placed in 
a very unfortunate position if, after the disposal of the appeal, 
the Court was to hold that it should confirm the decision of the 
Court of first instance that the defendant No. 1 was the sarhara- 
kar, and then, refusing to extend the period during which he was 
directed by the Court to execute the kabuUyat^ wm to decide 
that he had forfeited his right under the decree to execute such 
hahuUyat We think, therefore, that the best course for us 
now to adopt is to direct on that application that a rule be 
issued on the opposite party to show cause, within one week 
from this date, why that portion of the decree of the Subordinate 
Judge against the judgment-debtor should not be suspended 
on such terms as to this Court may seem fit until the appeal in 
this Court is disposed of. The petitioners in this rule are en- 
titled to their costs, but, in the circumstances, we think that 
they should only be nominal. 

Rule absolute. 
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APPELLATE CIVIL. 


Before Sir Lawrence H. JenHns, K.G.l.E., Chief Justice, 
and Mr. Justice Doss. 

SHELLEY BONNERJEE 

V. 

RAJ CHANDRA DATTA.* 

Interpleader — Landlord and Tenant — Ciml Proc€d^lre Code {XIV of 1SS2) 
470, 471, 474, 578 — Bengal Tenancy Act {VIII of 1885) s 149, 

An interpleader suit, with prayer for declaration of the titles of the several 
sets of defendants in th© disputed land , by the tenant against the landlords 
in whose favour he has executed separate kabidiyats, is not maintainable. 

Second Appeal on behalf of the defendants by the Receiver 
appointed by the High Court. 

The plaintiff in the suit, out of which this appeal arose, was 
originally the rai^izt of all the nine plots of land to which the 
suit related. The lands were situated in Jowar Abdullapur, 
within the revenue-paying estate Gangamandal. Defendant 
No. 1, Mr. Shelley Bonner jee, was the receiver appointed by 
the High Court and placed in charge of the estate. Defendant 
No. 2, who was the owner of the estate to the extent of 
4 annas, partly on his own account and partly as administrator 
to the estate of his deceased brother, was, at the time of the 
suit, the ijaradar of the khus lands of the estate under the 
receiver. Defendant No. 8 was then the d-ar-ijaradar of 2 annas 
of Jowar x^bdullapur under defendant No. 2, and the lands 
in suit were claimed as appertaining to that share. Defendants 
Nos. 3 to 6 were the owners of an ancestral taluk, by name 
Ram Ganga, and of an ancestral mims tenure of the lands 
of the lakheraj estate within Jowar Abdullapur, known as 
Bholanath Bhattacharji. Defendant No. 7 was the oraer 
of miraa rights in plot No. 1 of the lands created in his favour 

* Appeal from Appellate Decree, No. 2266 of 1907, against the decree of 
Ram Charan Mailik, Subordinate Judge of Comillah, dated July 16, 1907, affirm- 
ing the decree of Mohendra Nath Das, Mansif of Comillah, dated Im 31, 1906. 
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by the father of defendants Nos. 3 to 6, as owner of t&hik Ram 
Gaiiga, tow^ards the latter end of 1290. Madhab Aditya^ who 
was the dur^jm^adm' md kat4jamd^^^ of the hhas lands of the 
©state within Jow^ar Abdiallapnr from 1270 to’ 1290, according to 
the plaintiff’s case, realized rents from him during that period 
in respect of all the nine plots of land in suit. After the 
expiry of the term of his dardjam, he granted ^ ■haimi-miras ^ 
of plots Nos. 2 and 3 of the lands in suit to the plaintiff, de- 
scribing the lands as appertaining to taluk Ram Ganga, and 
another kaimi-miras of plots Nos. 4 to 7, describing the latter 
as appertaining to the lakheraj estate Bholanath. From that 
time the plaintiff was paying rent in respect of plot No. 1 to 
defendant No, 7, and in respect of plots Nos. 4 to 7 to Madhab 
Aditya and his heirs {defendants Nos, 3 to 6) as owners of iahik 
Ram Ganga and of the tenure within the lakheraj estate 
Bholanath Bhattacharji. One Sani Mahomed, who was the 
dar-ijaradar of the khas lands of Gangamandal within Jow^ar 
Abdullapur from 1291, sued the plamtift* for rents in respect of 
plots Nos. 2 to 9, but his suit was dismissed so far as plots Nos. 
2 to 7 w^ere concerned, and was decreed in respect of plots Nos. 

8 and 9 only. Subsequently, in 1299, the officers of defendant 
No. 2 took a kdbuUyat from the plaintiff in respect of all the 
nine plots of lands. From that time the plaintiff’ had to pay 
rents in respect of the lands in suit to defendant No. 2 and 
the dar-ijar(Mar under him, and also to defendants Nos. 3 to 7. 
Under the circumstances, the plaintiff brought the suit and 
prayed that the title of the different sets of defendants might 
be declared, so as to relieve him of liability to pay rents twice 
over in respect of the lands in suit. 

Defendants Nos. 1 and 2 contended, inter alia, that the suit>^ 
was not maintainable in the form in which it w^as brought. 

The Court of first instance dismissed the suit as not 
maintainable. On appeal, the finding on the question of the 
maintainability of the suit was set aside and the case remanded 
for trial on the merits. On remand, the learned Munsif held 
that the suit was not barred by limitation or re^ jvdimfa, and 
declared which plots were comprised in what faluk. On appeal, 
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the learned Subordinate Judge upheld the findings of the 
Court below. 

The defendants, thereupon, appealed to the High Cburt. 

Bobu Pmhhashchandra Mitra (mth him Bahu Umakali 
Mukherji), for the appellant. The plaint iii the present case 
contravenes the provisions of section 474 of the Civil Procedure 
Code. The elements of section ,474 are all present. I . also 
rely on section 471. Koylash Glimidra Dutt v. Gokik Chmider 
Poddar (1) supports me. 

Bahu Umakali MvJcherjii for the appellant [appeared at this 
stage and was allowed to follow^]. The plaintiff was not 
prejudiced in any waJ^ He could have taken advantage of 
section 149 of the Bengal Tenancy Act. It is true the point 
we are now’ seeking to raise was decided against us by the 
first appellate Court, and there was a remand. It is, ho%rever, 
a pure point of law and w^e can raise it now. 

Babic Gohindachandm De Roy, for the resjiondent. Upon 
the facts found and admitted, a bill of interpleader is sustainable 
in law. Section 474 does not prohibit such a suit. . The rule 
that a tenant cannot compel his landlord to interplead has an 
exception, as in section 474 itself. The present case falls 
within that exception : CZarie V. (2). ; 

There wns no appeal by tho appellant against the order of 
remand, and considering the turn the case has taken, he should 
not be allo'wed to raise the point now\ The appellant must, 
moreover, show that there has been injustice in the case to have 
the interference of Court : Mohesh Chandra Dass v. Jaminiddin 
MoUalh Mallikarj%ma y. Pathaneni (4), Dnrga Kinkar 
Norha v. Konchai Monza (5)\ Madhu Sudan Sen v. Kamini 
' Ilanta Sen (6), Baikuritha Natk Dey v. Natvab SaUmulla Bahadur 
(7), Matra Mondal v. Hari Mohun M^dUcJc (8), Noweotvree 
Mundul V. Mookta Bihee (9). Numirooddeen Hossein Choivdhry 


(1) (1897) 2 C. W. N. 61. (5) (1904) 5 C. L. J. 71. 

(2) (1807) 13 Yes. 383. (6) (1905) 9 C. N. 895. 

(3) (1901) I. L. R. 28 Calc.. 324. (7) (1,907) .12 C. W. N. 690. . 

(4) (189^) T. n R,19 Mad. (8) (1889) I. L. R, }7 Calo. ISS. 
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V. LaU Malmmei-Tufamanich {!), and Gunga Mmm .Masm 
Y. Issur. Clmnder £kaJia (2). ■ , Section 474 only lays doYm' a 
rule of procedure. Even if there has been a defect or error " in 
the frani© of the suit or in the order of remand, section 578 
of the Civil Procednre Code would cure it, 

■■[Jenkins C.J. But if the suit itself, be imsustainable, \it- 
would raise a question of jurisdiction.] 

But no question of jurisdiction can arise if the Court had 
pecuniary and local jurisdiction, and also jurisdiction over the 
subject-matter : ilatra Mondal v. Hari Mohim Mullich (3) and 
Mdheah Chaifidm Dass v. Jamirnddin MoUah (4:), Moreover, the 
ground of imsustainability raised in this case is not of jurisdic- 
tion. The suit may, moreover, bo treated as a suit for declara- 
tion as regards the kahuUyats md other matters. If defendants 
Nos. 3 to 6 were wrongly impleaded, they may be treated as 
unnecessary parties, A misjoinder of parties under such cir^. 
cumstances cannot defeat the suit : see section 99 of the. new 
Code. As regards defendants NoSi 7 and 8, an interpleader 
suit is not improperly constituted^ merely because one or tw'o 
of the defendants do not claim the whole of the subject-matter. 
The case cited by the appellant is clearly distinguishable. 

Bab^l Umalcali llulcherji/mve]^^^^ Section 57 8 camiot have 
any application, as the question affects the merits of the ease 
and in fact goes to the very root of it. 

Cm\ adv, vttlL 

Jenkins C.J. This case comes before us by way of second 
appeal, and it arises out of a suit which has the appearance of an 
interpleader proceeding. The plaintiff’ is the tenant of the 
lands to which the suit relates, and the defendants may be 
divided into two groups — on the one side being ranged defend- 
ants Nos. 1, 2 and 8, whom I will for brevity call the Shova- 
bazar party, and on the other side defendants Nos. 3 to 7, 
whom I will describe for brevity as the Chaudliuri party. The 
plaintiff ^s grievance is that having, as he says, passed two 

(1) (1870) 13 W, B. 234. (3> (1S89) I. L. B. 17 Calc. m. 

(2) <1872) 17 W. B, 465. , (4) -(l001) I. L. B. 28 Calc. 324 . 
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MbuliyaU, om in favour of the Shovabazar party and the 
other in favour of the Chatidhiiri party, ho finds himself in 
this predicament of being sued on both. This he considers 
gave him title to come to the Court, and he has brought this 
suit praying ^‘that the Court maybe pleased to declare which 
defendant has what right in which of the disputed lands, and 
in what right the plaintiff holds which of the said lands, under 
whom, and for what amount of rent theplaintiff is liable to 
which defendant, for which land, and to declare that one of the 
two parties claiming the rent of the said lands is not entitled 
to the same” — a somewhat comprehensive and complicated 
prayer for an interpleader. There are further prayers which 
may be regarded as the sequel of that which I have read. The 
Munsif, before whom the case came in. the first instance, dis- 
missed the suit as not being maintainable. His decree was 
reversed on appeal by the Subordinate Judge and a remand 
was directed. Unfortunately, the present appellants did not 
at that time prefer an appeal, and so the case went back to the 
Munsif. There was an investigation before him resulting in a 
decree, of which the defendant No. 1, as the mouthpiece of the 
Shovabazar party, complains. This decree was on appeal 
affirmed by the Subordinate Judge, and it is from that decree 
of affirmation that the present second appeal is preferred. 

Two points only are raised on this appeal. First, it is said 
that the Courts below should have held that the suit was barred 
by the provisions of section 474 of the Civil Procedure Code of 
1882, and should have dismissed the suit ; secondly, that the 
Courts below should have held that the plaintiff^s suit was 
barred by the principle of res judicata . The plaintiff endeavours 
to support the decree in his favour by reference to section 474 of 
the Civil Procedure Code, and he in effect concedes that unless 
he can establish to our satisfaction that this suit is sanctioned 
by section 474, Civil Procedure Code, it is misconceived. Sec- 
tion 474 is only one of several contained in Chapter XXXIII, 
which lays down the law as to interpleader. Section 470 
provides that ^%hen two or more persons claim adversely to 
one another the same payment or property from another person, 
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whose only interest therein is that .of a mere stake-holder and 
who Is ready to render it to the right owner, such stake-holder 
may institute a suit of interpleader against all the claimants 
for the purpose of obtaining a decision as to whom the payment 
or property should be made or delivered, and of obtaining 
indemnity for himself : Provided that, if any suit is pending 
in which the rights of all parties can properly be decided, the 
stake-holder shall not institute a suit of interpleader.’’ Then 
section 471 lays do%vn what are the requisites of a plaint in such 
a suit. It provides that the plaint must state that the 
plaintiff has no interest in the thing claimed otherwise than as 
a mere stake-holder ; (6) the claims made by the defendants 
severally ; and (c) that there is no collusion between the plaintiff 
and any of the defendants.” Then it is provided in section 
472 that ‘‘ when the thing claimed is capable of being paid into 
Court or placed into the custody of the Court, the plaintiff must 
so pay or place it before he can be entitled to any order in the 
suit.” The prayer of this suit seeks a declaration as to the 
title to raiid, and if this land is to be regarded as the property 
that was in dispute, I fail to see how the plaintiff can describe 
TiTmself as a mere stake-holder of the property , and indeed in 
view of that obstacle in his way the learned pleader for the 
plaintiff has, in the course of his argument before us, urged 
that the interpleader relates to the rent payable under the 
JcahuUyat But there again we are confronted with the diffi- 
culty that there are two kahnliyats and not one kahuUyai, and 
the amount secured by each is different from that payable 
under the other, so that I fail to see how it can be said that we 
have the predicament of two or more persons claiming adversely 
to one another the same payment or money ; and without 
elaborating the matter further, it appears to me that the case 
manifestly does not come within the positive provisions of 
Chapter XXXIII, and that section 474 is clear in its terms 
against the plaintiff. On the facts placed before us, it is impos- 
sible to hold that the rival parties, when their positions in 
relation to these claims are precisely defined, claim the one 
through the other. If the plaintiff finds himself harassed in 
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the way it may be that he ean take advantage of 

the protective pmcedure prescribed by section 149 of the Bengal 
Tenancy Act, though as to this I can express no definite opinion 
on the present materials. But be this as it may, the suit which 
he has brought is not properly maintainable. It has been 
urged that, having regard to the provisions of section 57S cf the 
Civil Procedure Code of 1882, no advantage can be taken against 
him of that fact, having regard to the course this, case has. 
taken. I cannot agree with that view of the section or of the 
case that the plaintiff has cited to us as.the most potent in his 
favour, that is to say, the decision in ilohesh ChaTidra Bass y , 
Jamirnddin Mollah (1). There is nothing in that case, nor, in 
my opinion, is there anything in the section, which sanctions 
the view that the appellant has lost his right of appeal to the 
High Court after remand. 

The result then is that, in my opinion, the appeal must be 
allowed and the suit must be dismissed. 

The appellant will get his costs of tliis appeal and also the 
costs throughout other than those subsequent to the remand. 


Doss J. I agree. 


Afpmls (dloimL 


( U (1901) r, n R. 28 Calc. 324. 
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APPELLATE CIVIL. 


Before Mr. Justice Moolcerfee and Mr. Jnstice Teunon. 

RAMRATAN KAPALI 

V. 

ASWINI KmiAR DUTT.* 

■Revenue Sale — hicumhrance or tmder-ienure , how avoided f and when-^Mcsne 

profUs^ — Liability of several classes of tmurc-holders— Damages. 

An inwubrance or under-tenure is not ipso facto avoided by the sale of an 
estate for arrears of revenue, and is only liable to be avoided at the option of 
the purchaser at such sale. 

Titu Bihi y, Mohesh Chmider Bagchi (1) followed. 

The law does not reepureany notice as a necessary preliminary to a suit to 
avoid an under-tenure, but the option of the purchaser may be exercised by 
the institution of a suit within the time approved by law. Where such a suit 
has been instituted, the tenure must be regarded annulled from the date of 
the commencement of the suit. 

For the period antecedent to a suit for aniiulment of an incumbrance, the 
possession of the under- tenure -holder is not wrongful, and purchasers at the 
revenue sale are not erititted to cia»m by way of damages for use and 
occupation any sum in excess of what actually represents the rent payable by 
the tenure-holder of the first degree. 

A decree for rent in such a case can be made only against such of the de- 
fendants as held the tenures directly under the defaulting proprietors, and not 
against all of them jointly and severally. 

In respect of mesne profits which accrue during the pendency of a suit for 
possession, the liability of diSerent tenure-holders of the same degree, and' of 
separate under-tenure-holders of different degrees, should be apportioned 
according to the share of the profits intercepted by each, 

Jotindra Mohun Laliiri v. Guru Prosunno Lahiri (2) referred to. 

A release of one joint wrong-doer without any intention to release the other 
joint tort-feasors, but only as a partial satisfaction, discharges the others only 
pro tanio. ■ ’ • ,■ 

Appeals from Appellate Orders, Nos, 156 and o48 of 1908, against the order 
of P. 3S. Cammiade, District Judge of Backergunge, dated Dec. 23, 1907, and 
June 3, 1908, respectively, modifying the order of XJinanath Ghosai, Subor- 
dinate Judge of Barisal, dated July 8, 1907. 

' ' (1) (18^3) t U K, 9 Calc. 683. • ■ (2) {1904) I. L. K; 31 €ak. -697 ; 

D K. 31 I. A. 94. 


560 


INDIAN -LAW REPORTS. [VOL. XXXVII. 


1910 Where the plain tiffs release some oi the wrong-doers from liability » the 

BamSIt IK against the others have been spilt up by their own conduct, and a joint 

Kapalj decree ought not to be passed against all the defendants. 

t?. Biasonauth Texoarry v. Koylmhhany Nantm Shigh {1) followed. 

Aswiki 
' Kumab , 

Dtjtt, Appeals by Ramrataii Kapali and others, the judgment- 

debtors. 

These appeals arose ont of proceedings for the assessiiieiit 
of mesne profits following a preliminary decree for Mms posses- 
sion passed on the 19th of December 1905. 

The plaintiffs in that suit purchased, through a benamidar, 
at a revenue sale, tal^k No. 1744 in the district of Backergunge. 
This and four other taluks had been owned and possessed by 
tlie zemindar by private partition, and there was no means of 
ascertaining which were the lands belonging to taluk No. 1744. 
The plaintiffs sued for the ascertainment of the lands belonging 
to their -taluk, and they obtained a decree for a joint and undivi- 
ded share of 5 annas 9 gandas 2 karas 1|-. krantis of all five 
taluks. Having obtained this decree, the plaintiffs tried to 
realise rents and were opposed by the defendants, who set up 
various tenures and under-tenures which they claimed to hold 
' under one of the co-sharer zemindars. They then instituted 
the suit of which the proceedings for the ascertainment of 
mesne profits were a part. In the judgment delivered on the 
19th of December 1905, the Subordinate Judge of Barisal 
decided that the plaintiffs were entitled to khas possession of 
their share of the lands covered by the tenures and under- 
tenures claimed by the defendants, as well as of ail the lands of 
the 5 'inauzas, and that the defendants ‘'are all liable for mesne 
profits, except defendants Nos, 145 to 149, who, amongst 
others, "‘amicably ” settled "‘ the case with the plaintiffs ; ’’ 
the question of the amount of m^sne profits was reserved for 
subsequent trial. 

The plaintiffs decree-holders then applied for execution of 
the decree, and the Subordinate Judge, who tried the execution 
case, held that the judgment of his predecessor, dated the 19th 
December,^ was silent on the subject of the nature of the 

(1) (1863) 2 Hay 297. 
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defendants^ liability, that the question was therefore open to 
adjudication in the present proceedings for the ascertainment of 
mesne proits, and that the defendants were equitably entitled 
to have their liability for mesne profits apportioned according 
to the extent of occupation and enjoyment of the total lands 
by each group of tenure-holders subordinate to the Jioivlmlars, 
who he held would be liable for the whole amount, as their 
connection extended to the whole of the lands. He further 
held that the agreement come to between the decree-holders 
and some of the judgment-debtors, stipulating to discharge 
the latter from their share of the debt on accepting some money 
from them, could not be taken as a ground for splitting up the 
liability of the remaining judgment-debtors, but had only the 
effect of reducing the judgment-debt by the amount for which 
the compounding debtors would be found liable. Some of the 
other judgment-debtors and the decree-holders appealed against 
the Subordinate Judge’s decision in the execution case. In 
the appeal by the judgment-debtors they contended, inter alia, 
that the agreement with the decree-holders had split up the 
liability of the several Judgment-debtors, and that each one of 
the judgment-debtors was liable to pay only the amount realized 
by him. 

The decree-holders, on appeal, contended to the effect that 
the question of the nature of liability of the defendants could 
not be re-opened in the execution-proceedings, as the judgment 
of the 19th December 1905 decided the matter fully, and that 
the judgment-debtors were jointly and severally liable for the 
entire mesne profits. The District Judge, by his judgment 
dated the 28rd December 1907, dismissed the appeal of the 
judgment-debtors partially, and decreed the appeal of the 
decree-holders, holding that the judgment-debtor appellants 
were jointly and severally liable for the mesne profits which 
accrued after the 21st March 1905, — the date of the decree 
passed by the High Court in the previous suit tor kJms pos- 
session, — and that each of them was separately liable for mesne 
profits which accrued on his or her share previous to that date, 
and that, so far as the appealing judgment-debtors were 
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concerned j no benefit cotild be legally claimed from the decree* 
holders’ action in compromising with some of the judgment* 
debtors. 

Thereafter, on the decree-holders’ application for a rcTiew 
of the judgment of the District Judge, he held by his judgment^ 
dated the 3rd June 1908, that his observation in the previous 
judgment, to the effect that regarding the period prior to the 
21st March 1905 the judgment-debtors’ liability would be 
separate, was not consistent with the ordering portion of the 
said judgment entirely dismissing the judgment-debtors’ appeal, 
the said observation was rescinded, and it was finally directed 
by the judgment passed on review on the said 3rd June 1908 
that the order of the Subordinate Judge with regard to the ap- 
portionment of mesne profits which accrued due before the 
21st March 1905 do stand unaltered. 

The judgment-debtors filed this second appeal, No. 155, 
from the appellate order of the District Judge passed on the 
23rd December 1907, and appeal No. 548 from original order 
against the order passed by the District Judge on the 3rd June 
1908 in review of his owm judgment in the appeal by the decree- 
holders. 


Babti Jogesh Chandra Soy (with him Baht Prakash Chandra 
Majumdar Qjid Bobu Samesk Chandra Sen), for the appellants. 
In assessing liability for mesne profits in such a case, the 
equitable view would be for separate assessment. Taking also 
the case-law on this head, it would seem the balance of opinion 
is in favour of the equitable view : Fnzul Mahomed Mu^id%d 
V. Saj Coomaree Debee (1), Collector of Bograh v. Shama 
Shunkur Mojoomdar (2), Krishna Mdhun Basak v. Kunjo Behari 
Basak {^),Bejoy Chand Mohatab Y. Lakhinarain Choivdhry (4). 
Admittedly, there are cases against this view. The judgment- 
debtors were holding the lands under a valid title for a long 
time, and their interests were not at all affected by the sale of 
Uihik No. 1744. A sale for arrears of revenue does not ipso facto 

(1) (1866) 6 W. R. 113. (3) (1881) 9 C. L. R. 1. 

(2) (1866) 6 W. B. 130. (4) (1908) 12 C. W\ N. dxviii. 
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aToidincnmbraJieesandmder-teBtires, and when the 'decree- 

holders ^ ga^e notice to give np possession of the lio-wla^ tlic Ramhatak 

judgment-debtors were within their rights in refusing to do so. 

It is only for the period after a decree has been made in a suit kc’Sas 
for annulment of iinder-tennres, that the nnder-tenure-Iiolders Dutt. 
or incumbrancers may be held liable for any mesne profits. 

I would next contend that release of some of the joint 
wrong-doers operates as a release of all : NicJiolsoii y. Bevill (1), 

Cocke V. Jemior (2), Duckv, Mayeu (3), Bissoiumth TewafryY. 
Koylashbany Narain Singh (I). 

Lastly, I would contend that wi’ong-doers can claim a 
right of contribution whfn the wrong is not a conscious wrong. 

At all events, credit ought to be given for the amounts received 
by the decree-holders from some of the defendants : Burrows 
V. Rhodes (5), Adamson v. Jarvis (6), SreepiiUy Roy v. Loharam 
C')} Buput Singh v. hnrit Tewari (8), Kisima Ram v. 

Rakmini Sewak Singh (9), Hart Saran Maitra v. Jotindra 
Molmn Lahifi (10), Jotindra Mohim Lahiri v. Guru Prosukno 
Lahiri (11). 

Babu Baikunthafiath Das (with him Bahu Gunada Cliaran 
Sen) , ioT the respondents. It is not open to an executing court 
to go behind the finding in the judgment on which the decree 
to be executed is based. In this case the clear finding was 
that all the defendants were liable for mesne profits. The 
amount only was left to be determined in execution. Section 
212 of the Civil Procedure Code limits the enquiry in the exe- 
cution stage to an ascertainment of the amount, and does not 
extend it to a decision upon the nature of the liability. Even 
if the finding in the judgment of the original suit is liable to 
bear a different construction, it being our case that the defen- 
dants all jointly opposed us in collecting rent, and that case 


(1) (1836) 4 Ad. & EL 675; 

43 R. R. 460. 

(2) (1615) Hob. 66 ; 102 E. R.. 214. 

(3) [1892] 2 Q. B. 511. 

(4) (1863) 2 Ha,y 297. 

(5) [1899] 1 Q. B. 810. 

6) (1827) 4 Bing. 66 ; 29 R.B. 503. 


(7) (1867) B. L. R. Sup. 687 ; 
7W. R. 384. 

(8) (1880) I. L. R. 5 Calc. 720. 

(9) (1887) I. L. R. 0 AIL 221. 

(10) (1900) 5 a W. N. 393. 

(11) (1904) I. L. R. 31 Calc. 597 ; 

L. R. 31 L A. 94. 
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being found to be true, as we read tbe finding, this Court can 
dispose of the present question only upon that basis and on no 
other. The liability must, therefore, be joint and several, the 
defendants being all tort-feasors: Mam Chutder Sumah v. 
Mam CMnder Pal {l),Bheelcumbur Singh y. Maj Chundef Ohase 
(2), Oanesh Singh v. Ram Raja {^), Ajoodhya Doss y. Lalljee 
Paurey {i), Mudun Mohun Singh v. RamDass ChucTcerlrntty (5), 
Mugun Chunder Chutforaj v. Surbessur Chuckerbutty (6). See 
also observation of Markby J. in Fuzul Mahomed Mundul y. 
Raj Coormree Debee {!). 

As to the period for which mesne profits are to be assessed, 
the question is, in the first place, fio‘longer open, having been 
by clear implication decreed in the original suit for the full 
period claimed therein. There could at least be no possible 
doubt that the defendants were wrong-doers from the date of 
institution of the original suit for Jchas possession, institution of 
a suit being sufficient notice for setting aside an incuinbranee : 
Mafizuddin v. Korbad Ali Choicdhuri (8), Kamal Kuimri 
Chowdhurani v. Kiran Chandra Roy (9) and Mir Waziruddin 
y. Lola Deoki Nandan (10). 

The release of some of the judgment-debtors meant only a 
part satisfaction of the entire debt, and not a full discharge of 
each and all of the judgment-debtors. The principle of the 
English cases has never been and should not be followed in this 
country, and especially so when the agreement entered into 
between the decree-holders and the judgment-debtors so 
discharged clearly provides that the result of the payment 
would be that the decree-holders would not enforce the decree 
as against them. 

Cur. adv. vuU. 


(1) (1S75) 23 VV. B. 226. 

(2) (1871) 13 w. B. 196. 

(3) (1869) 3 B. L. B., T>. C., 44 ; 

12 W. B. 38, P. C. 

(4) (1873) 19 W. B. 218. 

(10) (1907) 6 


(5) (1880) 6 C. L. B. 357. 

(6) (1867) 8 W. E. 479. 

(7) (1866) 6 W. B. 113. 

(8) (1903) I. L. E. 31 Calo. 393. 

(9) (1898) 2 C. W. N. 229. 

X L. J. 472 
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Mookbbjee AJifB Tebnon JJ. The. substantial question' 
of law which calls for decision in these appeals relates to the 
^ assessment of mesne profits of property sold for arrears of 

i revenue, and is of a somewhat novel character. The circum- 

stances under which the claim for mesne profits is made by the 
decree-holders are not the subject of controversy between the 
parties. On the 25th of September 1894, the respondents 
purchased an estate at a sale for arrears of revenue. They at 
first commenced an action for recovery of possession of some 
of the lands comprised in the estate, on the allegation that the 
intermediate tenure set up by the persons in possession was 
not binding upon them as purchasers at a sale for arrears of 
revenue. This suit was decreed on the 2nd March 1900, and 
i on appeal to this Court, the decree of the Court of first instance 

was affirmed on the 24th March 1905. On the i2th April 1905 
{ the purchasers commenced the present action for recovery of 

I possession of lands not comprised in the previous suit, upon 

the allegation that the intermediate tenures set up by the 
defendants were either fictitious, or had been created after the 
date of the Permanent Settlement, and were consequently 
inoperative against them as purchasers of the entire estate at a 
revenue sale. The suit was decreed on the 19th December 
1905, and it was found that the tenures, though genuine, were 
not proved to have been in existence? at the date of the Per- 
manent Settlement. On the 14th March 1906, the decree- 
holders obtained delivery of possession, and subsequently, on 
the 30th July 1906, asked for assessment of mesne profits. 
The Court below has made a full investigation into the claim, 
and has made a decree in favour of the plaintiffs, by which 
mesne profits have been awarded, jointly against all the de- 
fendants, on the basis of the rent payable by the actual culti- 
yatgrs^ The defendants judgment-debtors have now appealed 
to this Court, and on their behalf the decision of the District 
; Judge has been assailed substantially on four grounds : namely, 

f first, that the mesne profits up to the date of the decree for pos- 

session should have been calculated on the basis of the rent 
I payable by the tenure-holders of the first degree, who held 
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immediately under the defaulting proprietors t that 

the mesne profits, both for the period antecedent and subse- 
quent to the decree for possession, should have been assessed 
separately in respect of different under-tenures of the same 
degree, as also in respect of subordinate tenures of different 
degrees, and that the decree should have specified the separate 
liability of each under-tenure-holder ; thirdly^ that as some of 
the judgment-debtors have been released from liability, the 
effect is to release all the judgment-debtors ; and fmirthly, that 
in any event, as some of the judgment-debtors have been 
released from liability on receipt of specified sums from them, 
the remaining judgment-debtors cannot be made liable jointly 
and severally for the balance of the entire debt. 

In support of the first of these contentions, it has been 
argued by the learned vakil for the appellants that the effect 
of a sale for arrears of revenue is not ipso facto to avoid all 
incumbrances and under-tenures, but only to make them 
voidable till a decree has been made in a suit for aimulment of 
the under-tenures and for recovery of the lands ; the possession 
of the under-tenure-holders is not wrongful, and the purchaser 
at the revenue sale is consequently not entitled to claim, by 
way of damages for use and occupation, any sum in excess of 
what represents the rent payable by the under-tenure-holders. 
In our opinion this contention is partially sound. The case of 
Titu Bibi v. Mohesh CTiunder Bagchi (1), shows conclusively 
the fallacy of the assumption that the effect of a sale for arrears 
of revenue is ipso facto to avoid all incumbrances and under- 
tenures. An incumbrance or under-tenure is 'not ipso facto 
avoided by the sale of an estate for arrears of revenue, and is 
only liable to be avoided at the option of the purchaser at such 
sale. As pointed out in the cases of Kanml Kumari Chowdhn- 
rani v. Kiran Chandra Roy (2), Mafizuddin v. Korbad AU 
Chowdhuri (3) and Mir Waziruddin y. Lola Deoki Nandan 
(4), the law does not require any notice as a necessary prelimi- 
nary to a suit to avoid an under-tenure, but the option of the 

(1) (1883) I. L. R. 9 Calc. 683. (3) (1903) I. h. R. 31 Calc. 393. 

(2) (1898) 2 0. W. N. 229. (4) (1907) 6 0. L. J. 472, 484. 
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purchaser be exercised hj the mstitiition 'Of a. suit within 
the time allowed by law. In the case before us, where no' 
notice was given by the purchaser before the commencement 
of the suit for ejectment, we must hold that the tenure was not 
annulled till the date of the institution of the suit, that is, the 
I2th April 1905. We are unable to accept as welLfounded the 
contention of the appellants that the tenure was not aimulled 
till the date of the decree made in the suit for ejectment. There 
is no authority in support of this view, which is clearly opposed 
to principle, because, unless it is assumed that there was a cause 
of action at the date of the institution of the suit, no decree for 
ejectment could be made therein. We must hold, therefore, 
that the tenure was annulled with effect from the date of the 
commencement of the suit, and that, for the period antecedent 
thereto, the plaintiffs as purchasers at a revenue sale are 
entitled only to such sum as represents the rent payable by 
the tenure-holder of the first degree; obviously, a decree for 
this sum can be made only against such of the defendants as 
held the tenures directly under the defaulting proprietors, and 
not against all of them jointly and severally. The first ground 
taken on behalf of the appellants must, consequently, succeed 
in part. 

In support of the secon4 contention of the appellants, it is 
argued that in respect of the mesne profits which have accrued 
during the pendency of the suit for possession, from the date 
of its institution to the date of delivery of possession, the liabi- 
lity of different tenure-holders of the same degree, and of 
separate iinder-tenure-holders of different degrees, should have 
been separately assessed. In support of this proposition, 
reliance has been placed upon the cases of Fuzul Mahomed 
Mundul V. Raj Coomaree Debee (1), Collector of Bograh v. 
Shama SMnkiir Mojoomdar (2), Sreepidty Roy v. Lolmram 
Roy (3), Krishna Mohnn Basah v. Kumjo Behari Basak (4), 
Krishna Ram v. Rahnmi Sewah Singh (5) and Hari Saran 

(1) (1866) 6 W. B. 113. (3) (1867) 7 W. R. 384. 

(2) (1866) 6 W. R. 230. (4) (1881) 9 C. L. R. 1. 

(5) (1887) 1. L.. B0A11. 221. 

Ai-i ■;■:■■ '■■'■■■■■' 
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Maitra v. Jotindra Mohan Lahiri (1). It has been argued, on 
the other hand, on behalf of the respondents decree-holders, 
that the liability of the wrong-doers is joint and several, and 
in support of this proposition, reliance has been placed upon 
the cases oiGanesh Singh v. Bam Baja (2), Ajoodhya Doss v« 
Laltjee Paurey (3), Shama Sunhur ChotvdhryY. Sreenafh Banerjee 
(4), Bam Chundet Sunnah v. Bam Ghunder Pal (5) and Mndun 
Mohun Singh v. Bam Da$$ Chucherbutty (6). No useful pur- 
pose would be served by an analysis and examination of each 
of these decisions, because not one of them is directly in point. 
No doubt the liability of wrong-doers in tort is, as a general 
rule, joint and several ; but it cannot be laid down as an in- 
flexible rule, that in every case of toit the Court is bound to 
pass a joint decree against the wrong-doers, making each Jointly 
and severally liable for the whole amount decreed. In cases of 
combination like that of Oanesh Singh v. Bam Baja (2), where 
rioters as members of a common assembly, plundered a house, 
ot Shxuna Sunkur Chowdhry v. Sreenath Banerjee (4), where 
trespassers had colluded to keep the true owner out of posses- 
sion of his property, or Ajoodhya Doss v. Lalljee Paurey (3), 
where a tenant-in-common had been excluded by the joint 
action of the defendants from his property which had been 
divided as a spoil amongst them, or Bam Ghunder Stirmah v. 
Bam Chander Pal (5), where intermediate tenure-holders had 
combined wrongfully to keep an auction purchaser out of pos- 
session, it is just and reasonable that the tort-feasors should 
be held jointly and severally liable for the damage sustained 
by the injured party. In cases, however, where there is no 
combination, and where, as in Krishna Mohun BasakY, Kunjo 
Behari Basak (7) and Mudmi Mohun Singh v. Bam Dass Ckuc- 
kerbuUy (6), the injury to the plaintiff, though wrongful in 
the sense that it is an infraction of his legal rights, has been 
caused in good faith, or in assertion of an imperfect title, 
the strict rule of joint and several liabilities cannot justly 

(1) (1900) 5 0. W. K 393. (4) (1869) 12 W. R. 354. 

(2) (1869) 3 B. L. R., P. 0., 44 ; (5) (1875) 23 W. R. 226. 

12 W. B. 38, P. C. (6) (1880) 6 C. L. R. 357. 

(3) (1873) 19 W. R. 218. (7) (1881) 9 0. L. R. I. 
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be enforced. The principle of law which holds all persons con- mo 
corned in the. commission of a tort liable therefor, without RamSItah 
regard to the part taken therein by them so long as their acts Kafai,! 
are not separate and independent , is far-reaching and efficacious : Asmm 

that principle is that persons who act in concert or combina- 
tion to commit the wrong which actually results in damage to 
person or property, must each be held liable for the entire 
damage, no matter what part one may take, so long as there 
is concerted action. As has been well said in Pfacc v. Minister 
(1), '‘designing men cannot be allowed to put forth a supple 
tool to do their bidding, knowingly take the profits of concocted 
wrong, remain silent, and go unwhipped of justice.” Incases, 
therefore, in which the controlling general principle, namely, 
that where acts of several persons by design, or by conduct, 
tantamount to conspiracy, contribute to the commission of a 
wrong, they are jointly liable, is not applicable, the rule of 
joint liability also ceases to be applicable. The rule of joint 
liability , therefore , which , as appears from the case of Bodreugam 
V. Arcedekne (2), referred to in the judgment of this Court in 
Harihar Pershad v. Bholi Pershad (3), was adopted in England 
as early as the beginning of the fourteenth century, and may 
be regarded as based on sound principle when applied to cases 
of combinations or conspiracies, must be applied witli some 
limitations ; otherwise, as pointed out by Lord Herschell in 
Palmer v. Wich (4), it ceases to be a principle of justice or 
equity, or even of public policy. The same view was indicated 
by Best O.J. in Adamson v. Jarvis (5), and by Peacock C.J. 
in Sreeputtg Boy v. Loharam Boy (6). A similar view was 
taken by this Court in Hari Saran Maitrn v. Jotindra Mohan 
Lahifi (7), which was not questioned when the case was taken 
before the Judicial Committee : Jotindra Mohun Lahiri v. 

Guru Prosunno Lahiri (8). If now we apply these principles 

(1) . (1870) 65 N, Y. 89. (5) (1827) 4 Bing.66 ; 29 R. R. 503. 

(2) (1302) Y. B. 30 Edw. 1. IOj;. (6) (1867) 7 W. R. 384. 

(3) (1907) 3 C. L. J, 383, 390. (7) (1900) 5 C. W. N. 393. 

(4) [1894] A. C. 318. (8) (1904) I. L. R. 31 Calc. 597 ; 

L. B. 31 I. A. 94. ■* ■ 
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to the case before us, what is the position? The plaintiffs 
are the purchasers of an estate at a sale for arrears of revenue ; 
the defendants are tenure-holders of different grades who 
held possession of the property under the defaulting proprie- 
tors ; till the plaintiffs had made their election and indicated to 
the defendants that they did not want any portion of the 
rents payable by the actual cultivators to be intercepted 
by the under-tenure-holders, the defendants were entitled to 
remain in occupation and to exercise their rights over the 
property. When the suit for ejectment was commenced, the 
defendants set up in good faith an intermediate tenure which, 
however, was found to be inoperative against the plaintiffs 
purchasers at a sale for arrears of revenue, as it was not estab- 
lished to have been created before the time of the Permanent 
Settlement. A decree for ejectment was consequently made 
against them, but there is no foundation for any suggestion 
that the defendants had combined or conspired to keep the 
plaintiffs out of possesMon. Consequently they cannot, in 
justice, be made jointly and severally liable for the mesne 
profits, which must be apportioned according to the liability 
of the various defendants. The question, therefore, arises, 
what is the principle upon which such apportionment should 
be made ? The obvious answer is that the liability should be 
apportioned according to the share of the profits intercepted 
by each defendant. An application of this principle may be 
illustrated by a concrete example. Assume that before the 
revenue sale, X, the proprietor of the estate had under him 
successive tenure-holders of different degrees, A, B, C, the 
last of whom was the immediate landlord of an occupancy raiyat 
who paid rent at the rate of Rs. 100 per aimum. Suppose that 
C paid rent to B at the rate of Rs. 60 per aimum, B paid rent 
to A at the rate of Rs. 35 per annum, and A paid rent to X at 
the rate of Rs. 20 per annum. It is obvious that if all the 
intermediate tenures were annulled, X would be entitled to 
receive direct from the occupancy raiyat Rs. 100 per annum, out 
of which sum Rs. 40 was intercepted by C, Rs. 25 by B, and the 
remainder Rs. 35 constituted the sum received by A, out of 
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wMcii lie retained a profit of Rs. 15. If, howoTer, X recovers 
possession by ejectment of A, B, and C, lie should in justice 
receive as mesne profits Rs. 35 from A, Rs, 25 from B, and- 
Rs, 40 from 0. To put the matter in another way : each tenure- 
holder of different degree should be made liable to the purchaser 
of the estate for the amount of profits retained by him, which 
is equivalent to the net amount intercepted by him out of the 
sum payable by the occupancy raiyat We have made no 
allowance in the illustration for any reasonable deduction that 
may have to be^made on account of collection or other similar 
charges. In order to apply this principle to the case before us, 
we have first to determine under-tenures of the second degree, 
under the tenure immediately subordinate to the proprietory 
interest, and we have next to determine the under-tenures of 
successsive degrees, under each under-tenure of the second 
degree. The holders of each of these under-tenures must pay 
to the plaintiffs respondents the net amomit of profits made 
by them out of rents payable by the occupancy raiyats- The 
result, therefore, is that the second ground upon which the 
decision of the District Judge is assailed must prevail. 

The third ground raises the question of the judgment-debtors 
other than those that have been released from the claim of the 
decree-holders. It appears that before the suit was commenced , 
the plaintiffs entered mto a compromise with some of the tenure- 
holders, and subsequent to the commencement of the action, 
on the 11th February and 12th March 1906, they gave up their 
claims against some other under-tenure-holders upon payment 
by them of certain sums as damages. Under these circum- 
stances, it has been argued by the learned vakil for the appel- 
lants that the release of some of the tort-feasors from the claim 
of the plaintiffs operates in law as a release of every Judgment 
debtor. In support of this proposition, reliance has been 
placed upon the case of Cocke v. Jennor (1), where it was ruled 
that a release granted to one joint tort-feasor, or to one joint- 
debtor, operates as a discharge of the other joint tort-feasor or 
other Joint-debtor, because the cause of action which is one 

(1) (1615) Hob. 66; 102 E. B. 214. 
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1910 indiTisibie having been released, all persons otherwise liable 
Rambatan th^^^ consequently released. From this principle there 

Km^ali hem deduced the rule adopted in Brinsmmd v. Harrison 

KmiAB that a Judgment in an action against one of several joint 
Burr. tort-feasors is a bar to an action against the others for the same 
cause, although such judgment remains unsatisfied. This 
result, however, has been attacked on the ground that it is based 
upon technical rules of English jurisprudence, and is not con- 
sistent with principles of justice, equity, and good conscience ; 
and in Lovejoy v. Murray (2) and In re Atlas {Z), the Supreme 
Court of the United States unanimously held, upon an elaborate 
review of all the authorities, that a judgment against one joint 
tort-feasor does not, by itself, bar a recovery against the others, 
but satisfaction of such a judgment is a bar. In England, 
also, the tendency has been to restrict the operation of the 
rule by a refined distinction between a release and a covenant 
not to sue. Thus in DucJc v. Mayeu (4), it was ruled that 
a covenant not to sue one of two joint tort-feasors does not 
^ operate as a release of the other from liability. We are, there- 
I fore, not prepared to adopt without any limitation the principle 
" of the Common law that the release of one joint wrong-doer 
r operates as a release of all. On the other hand, we are of opinion 
‘ that the more reasonable and logical rule is that a release of 
one without any intention to release the other joint tort-feasors, 
but only as a partial satisfaction, discharges the others only 
P '0 tanlo : Srmo v. CJiandl6r {B), Seither r. PMladdpMa (6). No 
doubt it inay be contended, with some show of reason, that 
the act of the injured party should be taken most strongly 
against himself, and that, if he releases one joint wrong-doer, 
it furnishes strong, if not conclusive, evidence that he has been 
satisfied for the wrong ; this theory, indeed, is the foundation 
of the rule, which is of ancient origin, that an absolute release 
of one joint tort-feasor operates as a discharge of all. If, 

(1) (1872) L. R. 7 0. P. 647. (5) (1839) 10 N. H. 02 ; 

(2) (1805) SWaUace 1. 34 Am. Dec. 140. 

(3) (1876) 93 U. S. 302. (6l'{l880) 125 Pa. 397 ; 

' 4 ) [1892] 2 Q. B. 611. 11 Am. St. Rep. 905. ' 
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however, the release camiot be considered to, be of such import 
as to be in full satisfaction, the rule ought not to be held appli- 
cable. The view we take is supported by the decision in Jug- 
garmtJh Smgh v, AhmedooUa (1). The third ground taken on 
behalf of the appellants cannot consequently be supported. 
We may add that, as we have held on the second ground that 
the liability in the present case is not Joint and several, it 
w'ould in this view be unnecessary to consider whether the 
release of one joint tort-feasor operates as a release of all, 
because admittedly that doctrine can apply, if anywhere, only 
in cases of joint liability. 

The fourth ground taken on behalf of the appellants is to 
the effect that as the plaintiffs have released some of the wrong- 
doers from liability, their claim against the others have been 
split up by their own conduct, and that consequently a joint 
decree ought not to be passed against all the defendants. This 
contention is obviously well-founded, and is supported by the 
case of BissomuthTewarryY. KoylaslihanyNamin Singh (2). It 
is not necessary, however, to deal with this point further, as 
we have already held upon the second ground that the decree 
ought to specify separately the extent of liability of each 
under-tenure-holder. 

The result, therefore, is that these appeals must be allowed, 
the orders of the Courts below set aside, and the cases remanded 
to the Court of first instance, to be dealt with on the lines indi- 
cated in this judgment. The Court will be at liberty to take 
such further evidence as may be needed to elucidate any of 
the questions which require investigation. There will be no 
order as to costs. 
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CIVIL RULE 


Before Sir Laivrence i?, Jenkins, K*G.I,E., Chief Justice, and 
Mr. J ustice Doss. 

SHAMSUNDAR SAHA 

V. 

ANATH BANDHU SAHA.* 

Execution of Decree — Transfer of execution-proceedings — Jurisdiction of exe- 
cuting Court— Presidency Small Cause Courts Act {XV of 1882) s. 31, cl. {h) 
— Civil Procedure Code ( V of 1908) s. 24. 

Theiaeauing of section 31, cL (b) of the Presidency Small Cause Courts Act 
is that the Civil Court to which a decree may be transferred for execution is 
the Civil Court competent to deal with it under the provisions of Act XIV of 
1882, and so also the Court which, under the provisions of the present Code, 
is competent to deal with it. 

Proceedings which are without jurisdiction are not proceedings that can 
be transferred under the provisions of the old Code, and are equally incapable 
of transfer under the new Code. 


Civil Rule. 

This was a rule issued in favour of the plaintiffs, Sham- 
sundar Saha and others, to show cause why the order of the 
Munsif of Tangail should not be set aside. 

The petitioners obtained a money-decree in the Court of 
Small Causes at Calcutta, on the 25th March 1909, against 
one Anathbandhu Saha, for self and as the only son of 
Dinabandhu Saha deceased, for the balance of certain sums 
due . to them on account of goods sold. Thereupon, on the 
application of the petitioners, the decree was transferred to 
the Court of the Munsif at Tangail for execution. On the 12th 
May the petitioners applied to the 1st Munsif at Tangail, in 
whose file the matter had been placed, for attachment and 
sale of the moveable properties of the judgm&t-debtors and 
for his arrest and imprisonment for the realization of the said 
decretal amount. Process for attachment of the judgment- 

^ Civil Rule No. 246 of 1910, agaiust the order of U^esh Chandra Sen, 
Munsif of Tangail, dated Nov. 20, 1909, 


VOL.. XXXVII,] , CALCUTTA SERIES. 


:i7i 


debtor’^s Moveables was ordered to bo issued, fixing tbe 7th 
June 1909 as' the date for disposing of the execution case. 
Later on the petitioners applied for attachment of the judg- 
ment-debtor’s immoveables, and processes were issued to the 
effect, again fixing the 7th June 1909 for disposal of the case. 
On the 7th June 1909, the learned Munsif ordered notice 
under order XXI, rule 66 of the new Code, to be issued, 
declaring that the judgment-debtor’s immoveables have been 
actually attached, and that the 12th July had been fixed for 
the disposal of the case. Thereupon, one Kadambini Dasee, 
the natural mother and guardian of the minor brother of the 
judgment-debtor, preferred a claim to the attachment of the 
moveable and immoveable properties to the extent of his one- 
half share. On the 20th November last, the Mimsif allowed 
the claim and released one-half from the attachment as belong- 
ing to the minor. On the 6th January 1910, one Brajendra 
Kumar Saha Mandal and others attached the moveable pro- 
perties of the judgment-debtors that were deposited in Court, 
and filed an objection to the sale of the judgment-debtor’s 
mdveables. On the 8th January 1910, the judgment-debtor 
and the iasfc-mentioned judgment-creditors objected to the 
jurisdiction of the Court of the 1st Munsif to the execution 
of the decree, as it was for a sum above Rs. 1,000. The 
Munsif considered the objection valid and allowed it, holding 
that the decree of the petitioner be returned to the Court which 
sent it for execution and making other orders in connection 
with it. The plaintiffs decree-holders, thereupon, moved the 
High Court against the order of the Munsif, contending that 
the said Munsif had jurisdiction to execute the decree, and that, 
if the Court had really no jurisdiction, all its previous orders 
in the matter were also without jurisdiction. 
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Mr. A. Basul (with him Bahu Harendrakrishna Mukherji), 
for the petitioners. Section 31 of the Presidency Small Cause 
Courts Act authorizes transfer to any Court. Such a Court 
need not necessarily have jurisdiction ^in making such a 
decree. At any rate, the ease may be transferred now to a 
Court of competent jurisdiction, either on application or by 


INDIAN LAW REPORTS, [VOL. XXXVIL 

this Court of its own motiou : section 24 of the new Cod© 
referred to. Section 24 is not governed by section 6, the latter 
section referring only to suits, while the former to suits as 
well as proceedings. 

. Bahu Eajendra Gliandra Giiha^ for the opposite party. The 
rule was not issued on the ground of jurisdiction. The provi- 
sions of the Presidency Small Cause Courts Act and the Code 
of Civil Procedure cannot be contradictory and are not. The 
only difference is that the Small Cause Court can send a decree 
for execution to another Court directly. Order XXI, rule 8 
of the new Code is clear. So was the old Code, section 226 : 
Ookul Kristo OJmnder v. Auhhil Chmider Chatter jee (1), Mtmgnl 
Pershad Dichit v. Grija Kant Lahiri (2). 

[Jenkins C. J. Section 226 and section 6 are to be read 
together. Execution proceedings have been treated as suits. 
There is, however, nothing in the Small Cause Courts xAct to 
control section 31.] 

Section 6 applies to the Presidency Small Cause Courts. 

, The executing Court must be a Court of competent jurisdic- 
tion. ‘Court’ means a Court having jurisdiction. Section 
31 cannot give jurisdiction where there is none. 

Mr. A, Rasul, 

Jenkins C.J. In this case a rule has been issued on the 
opposite party to show cause why the order of the Munsif at 
Tangail, first Court, dated the 20th November 1909, should 
not be set aside, or why such other order should not be passed 
as to this Court might seem fit and proper. The occasion of 
this rule was that a decree was passed in this Presidency 
Small Cause Court in March 1909 for a sum in excess of a 
thousand rupees. There was an application for transfer of 
the execution proceedings, which resulted in their being trans- 
ferred to the Munsif at Tangail, first Court. Certain orders 
were passed by that Munsif, and on the 20th of November he 
made an order of release, and it Js this order that is named in 

: (i) (1889) I. L. B. 16 Cai6. 457. ' (2) (1881) I. L. E.'S Caie. 51 i 
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the rule. Subsequently, an exception being taken to the 
proceedings, the Munsif , on the 8th of January, made an order 
to the effect that the proceedings before him were without 
jurisdiction. Though the rule only mentions the order of the 
20th of November 1909, I notice that the application on 
which the rule was granted referred to the orders generally, 
and I think we can fairly treat this application as though the 
order of the 8th of January \vas called in question, so that 
what we have to decide is whether or not the Munsif had Juris- 
diction to entertain these execution proceedings. Now, his 
jurisdiction did not extend to suits in excess of a thousand 
rupees, so that, if the matter had to be determined by the 
terms of the Code, then i\nder the present Code, as under the 
Code of 1882, the Munsif had not jurisdiction for the purposes 
of these execution proceedings. Nor do I think that jurisdic- 
tion was created by clause (b) of section 31 of the Presidency 
Small Cause Court Act. This Act is Act XV of 1882, and was 
passed on the same day as Act XIV of 1882, which was the 
Code of Civil Procedure of that year ; and I think it would be 
reading into the avoids of section 31, clause (b), a meaning of 
whichthey are not fairly susceptible, when regard is had to the 
circumstances, if we were to hold that a Civil Court, which 
was not competent for the purposes of the Code, would he 
competent by reason of the provisions in this section. I 
think the fair meaning of section 31, clause (&), must be that the 
Civil Court to which a decree might be sent for execution was 
the civil Court competent to deal with it under the provisions of 
Act XIV 1882, and now is the Court which, under the provisions 
of the present Code, is competent to deal with it. There- 
fore, I think the Munsif rightly held that he had no jurisdic- 
tion, and that being so, not only will the order of the 10th of 
November 1909 be of no avail, but the other orders must share 
the same fate, the order of the 8th of January 1910 being 
correct. 

But then we have been asked to transfer this proceeding 
from the Court of the Munsif at Tangail to the Court of a 
Judge having jurisdiction in the matter. No rule has been 
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granted which would permit of our making any such order; 
but apart from that,Tproceedmgs that without jurisdiction 
were not proceedings that could be transferred under the 
provisions of the old Code, and I think they are equally 
incapable of transfer under the new Code. The broad result of 
this is that the applicant has failed, and I think it would 
be meaningless for us to say that we make the rule absolute 
so far as it relates to the order of the 20th of November 1909, for 
that has already come to nothing. I think the proper order 
for us to make is to discharge the rule with costs. 


Doss J, I agree. 

S. M. 


Buie discharged. 


CRIMINAL REVISION. 


Before Mr. JtiMice Stephen and Mr, Jtwtice Carnduff, 

1910 

GUIRAM GHOSAL 
LAL BEHARI DAS.* 

Criminal Procedure Code {Act V of 1898) s. 147 — Dispute concerning the right 
to act as pujari, and not the right of use of land — Easements, 

Section 147 of the Criminal Procedure Code is not limited in its terms to 
easements, but relates to any dispute concerning the right of use of land or 
water. 

A dispute concerning merely the right to act as pujari in a temple, and 
not the right of use of the land on which it stands, is not within the scop© of 
section 147 of the Code. 

Kader Batclm y. KadeTBatchaPiOwthan{l)iiQtiQ\lowQ(i» 

There is a mandir or temple of the goddess Sitala at Chatra, 
near Serampore, belonging to the Satchasi community of the 
locality, who have been declared by the civil Courts to possess 
exclusive power of control over the temple officers. About 30 
years ago one Rajnarain Ganguli was appointed by the leaders 

* Criminal Revision No. 66 of 1910, against the order of W. N. Delevingne, 
Sessions Judge of Hooghly, dated Sept. 18, 1909. 

(1) (1906) I. L. R. Mad. 237. 
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of the coiiimunity as the fujari of the temple. After liis death , 
and the death of his immediate successors, Giiiram Ghosal, 
the brother of Traylokya Moyi, the daughter-in-law of Rajiiaraiii, 
was installed as ftijari, and acted as such for 6 or 7 years. It 
appeared from the evidence that the owners of the manclir 
its income) are the members of the Satchasi community who 
manage the property, while the piijari is a servant of the com- 
munity who has to perform the daily pu ja worship of the goddess 
and to keep an account of the fees and offerings received from the 
public. In April 1909, the opposite party obstructed Giiirani 
in the performance of the puja, and tried to eject him forcibly 
from the temple. A breach of the peace being apprehended, 
the Sub-Inspector of Serampore, upon the receipt of a petition 
from Guiram, made a report to the Sub-divisional Officer, who 
at first issued a prohibitory order under section 144 of the Code, 
and directed the parties to submit WTitten statements of their 
respective claims. After hearing them ha instituted a pro- 
ceeding under section 147 of the Code, on the 30th April, stating 
that there was a likelihood of a breach of the peace betwwn 
the parties concerning the right of the first party, Guiram 
Ghosal, to act as a priest, and thereby to appropriate the 
offerings made to the goddess. The case w^as then transferred 
for disposal, on the 12th May, to Babu S. N. Ghose, Deputy 
Magistrate of Serampore, who, after taking evidence, by his 
judgment dated the 31st July, declined to make an order under 
section 147 of the Code, on the grounds that the first party was 
a servant of the Satchasi community, and that the nature of 
the services rendered by him as pujari did not constitute an 
easement over the property. The first party then moved the 
High Court and obtained the present Rule. 

Bobu Harendra Narain 31 itra, foT the opposite party. 
Section 147 of the Criminal Procedure Code applies only to a 
claim of right of user over the land itself belonging to another. 
The dispute in this case did not relate to the right of use of the 
temple or the land on which it stood, but only to the right to 
celebrate the worship of the goddess as a The proviso 
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to tlie section shows tliat the right to perform the daily fuja 
is not of such a character as is contemplated in the section: 
Emiwess v. Oanpat Kalwar (1), The language of section 147 
of the Code of 1882 was different in this respect from that of 
the present section. 

Bobu Dasharathi Sanyal (with him Babu Baranasihmi 
MooJcerjee), for the petitioner, contended that a dispute as to a 
right to officiate at a temple fell under the section : Kader 
Batcha v. Kader Baiclia Rowthan (2), Muhammad Mmaliar y. 
Kimji Chek Musaliar (3), In re Pandurang Govind (4). The 
performance of worship necessitates entrance into the mandir 
xnd the land on which it stands. 

Stephen and Carndtjef, JJ. This case arises under sec- 
tion 147 of the Criminal Procedure Code. There is a dispute 
between the parties, one of whom claims as against the other 
an hereditary right to perform the duties of pujari of an idol 
in a certain temple. The other party makes the case that the 
first party is merely a servant. On the matter coming before 
the Magistrate, he held that he had no jurisdiction under 
section 147 of the Criminal Procedure Code to deal with this 
dispute, because the rights set forth by the petitioners did not 
amount to an easement over any land. 

We have granted a rule to show cause why this order should 
not be set aside on the ground that the Magistrate had Juris- 
dicticn to deal with the case. On considering the niatter 
and hearing the arguments of the learned pleaders, we are of 
opinion that the Magistrate was right. Section 147 of the 
Criminal Procedure Code, as has been pointed out, is not in 
terms confined to easements, but relates to any dispute con- 
cerning the right of use of land or water. In the present case, 
there is no doubt a dispute ; but, looking at the terms of the 
section, we cannot consider that it is the right of use of land 
that is here in dispute. It may be that it is impossible to per- 
form the duties of a without entering upon the land on 

(1) (1900) 4 C. N. 779. (1887) T. L. B. 41 Mad. 323. 

(2) (1905) 1. L, R.. 29 Mad. 237. (4) (1900) L L. R, 24 Bom. 627. 
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wMch the teHiple is built. But it is the worship which is dis- 
puted, and not the use of the land. Tlie expression land is 
not defined in the Code of Griininal Procedure, but it is to be 
obserTed that, for the purposes of the somewhat analogous 
provisions of section 145, it is not referred to as necessarily 
including buildings. Another view has been adopted by the 
Madras High Court in Kader BatcJia Kader BatcM BotviJim (i), 
following a previous decision of the same Court ; but we can 
only say that, looking at the obvious purposes for which the 
section was intended, and considering also the scope of section 
145 of the Code, we think that the present dispute is certainly 
not one which it was intended that section 147 should cover. 

The result is that the rule is discharged. 

E H. M. R^de discharged, 

(]) (1005) I. L. B. 20 Mad. 2.37. 


GRIlVIlNAL REVISION. 

Before Mr, Justice Stephen and 3Jr. Justice Oarndnff, 

ISHWAPv CHANDRA SINGH 

V. 

EMPEROR.* 

opium — Illicit sale — Proof of the factum of (he sale — Presumption from inahility 
to account satisfactorily for opium in absence of evidence of any sale — Opium 
Act (I of mS) ss. 9, 10. 

Tiie efTeet of ss. 9 and 10 of the Opium Act, lvS78, is that, 'wlieu once it is 
proved tliat the accused has dealt with opium in one of the ways described in 
s. 9, the onus of showing tliat ho had a right so to deal with it is placed on him 
by s. 10. But the commission of the act, which is the foundation of the 
particular offence charged under section 9, must be proved before the pre- 
sumption raised by section 10 comes into operation at all, and the presump- 
tion cannot be used to establish such act. 

tVhere, therefore, there is no evidence to prove tlie fact of any sale of 
opium by a person accused of illicit sale, the deficiency is not supplied by the 
statutory presumption, and a conviction of illicit sale is bad. 

* Criminal Revision No. 27 of 1910, against the order of G, 0. Banerjee, 
Sessions Judge of Chittagong, dated Nov. 1, 1909. 
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The petitioner, Ishwar Chandra Singh, was the servant of 
one Johiruddin Bepari, a licensee for the sale of opium at a shop 
in Mahajan’s Hat, some miles from the town of Chittagong, 
and was in charge, with one Serajuddin, of his master’s 
in Feringi Bazar in the town, where all the opium and exciseable 
articles were kept for the night. On the 22nd March 1909, 
Ishwar bought a ball of opium, weighing a seer, on behalf > of his 
master, from the local treasury, and took it to the gfmidi, 
where it was kept in a tin box. It was the duty of the peti- 
tioner, under the rules, to transport the opium within two 
days of the purchase to the shop at Mahajan’s Hat, where alone, 
under the terms of the license, it could be sold. On the morn- 
ing of the 28rd the Excise Sub-Inspector went to the Chittagong 
railway station and found Ishwar there. The latter, on being 
questioned about the opium, is alleged to have said that he 
had left it behind, whereupon the Sub-Inspector accompanied 
him to the Peringi Bazar but failed to find it there. 

Ishwar is said next to have explained that he had left it with 
Serajuddin, but the latter stated that it was kept in the tin box, 
the key of which was with Ishwar. Finally, on the 25th the 
petitioner reported to the police that it had been stolen. The 
petitioner and Serajuddin were put on their trial, under 
section 9 (/) of the Opium Act, 1878, before Babu Ramani 
Mohan Das, Deputy Magistrate of Chittagong, who convicted 
them on the 26th July and sentenced each to a fine of Rs. 500. 
On appeal, the Sessions Judge acquitted Serajuddin, and re- 
duced the fine of Ishwar to Rs. 150, holding that, although 
there was absolutely no evidence of the sale, there was some 
circumstantial evidence which, taken with the provisions of 
section 10 of the Act, was sufficient to establish it. Both 
Courts disbelieved the story of the theft of the opium eventually 
set up by the accused. The petitioner, thereupon, obtained 
the present rule from the High Court. 

The Deputy Legal Remembrancer {Mr. Orr), for the Crown. 
There was no direct evidence of the sale of the opium purchased 
by the petitioner, but it is found by both Courts that his 
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story of theft is false. He has not, therefore, accounted for 

the opium, andj under section 10, the presumption arises that Ishwab 

ho has committed an offence against the Opium Act. 


Bahti Harendm Narain ilitm, for the petitioner. Section 10 jempeeoe 
of the Opium Act does not mean that, because a man cannot 
account satisfactorily for opium foimd with him, he must be 
taken to have committed one of the acts specified in section 9. 

It must first be proved that he has done a particular act enu- 
merated in clauses {a) to (/), and then the presumption applies 
if he cannot satisfactorily account for the opium : CheM Mala v. 
King-E^wperor (1). The presumption caimot be used to prove 
the fact of sale as has been done in his case by the learned 
Judge. There was no transport of opium here. It was bought 
at the Excise Office and taken to the guddi for safe custody 
pending transport to Mahajan’s Hat. 

Stephen and Carnduff, JJ. The petitioner in this case 
was charged with having sold opium in contravention of the 
provisions of the Opium Act, 1878, and the rules framed there- 
under. This is, of course, a charge of an offence under section 9, 
clause (/), of the Act. The facts of the case have not been 
disputed before us, and, as far as we are concerned with them, 
are as follows. The petitioner, Ishwar Chandra Singh, is the 
servant of one Johiruddin Bepari, who has a shop at Mahajan’s 
Hut, at some little distance from Chittagong, and is licensed 
under the Act to sell opium there On the 22nd March 1909, 

Ishwar bought, on behalf of his master, a seer of opium from the 
Excise Office at Chittagong. It was his duty, under the rules 
applicable to the case, to transport the opium within two days 
of its purchase to the premises at Mahajan’s Hat, where alone, 
under the terms of the license, it was lawful to sell it, and it 
is not denied that it was an offence to sell it anywhere else. 

He did not take it to Mahajan’s Hat within the prescribed time, 
and, when asked what had become of it, lie said that it had 
been stolen, a statement which has been disbelieved, for very 
good reasons, by both the Courts below. He has, therefore, 

( 1 ) (1904) 8 a W. H. 349. 
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failed to account for the opium he received ; but we have 
granted this rule on the District Magistrate calling on him to 
show cause why the conviction should not be set aside on the 
ground that the facts found do not disclose the commission 
of the particular offence charged. 

The Judge in the Court of Appeal below has found that, 
although there is absolutely no evidence of the alleged sale, 
there is some circumstantial evidence, which, taken with the 
provisions of section 10 of the Act, was sufficient for the con- 
viction of the petitioner. We agree as to the absence of any 
evidence of a sale, but prefer to say that what evidence there 
is merely shows that there was plenty of oppoitunity for a sale, 
and raises a suspicion that the petitioner sold the opium. But 
we fail to understand how any deficiency in the evidence as to 
the fact of sale can be suppHed by the presumption referred to. 
Section 9 of the Act penalises certain acts done in relation to 
opium, if done illicitly, and section 10 runs as follows : — 

“ In prosecutions under section 9 it shall be presumed, until 
the contrary is proved, that all opium for which the accused 
person is unable to account satisfactorily, is oj)ium in respect 
of which he has committed an offence under this Act.” 

Now, penal clauses in Acts must be construed in the same 
way as others ; and it is obvious that in the latter provision 
some limitation must be placed on the words “ all opium for 
wliich the accused is unable to account satisfactorily,” as the 
phrase would in terms include in any case most of the opium in 
the world. The intention, however, seems to us evident, and 
the effect of the two sections aj)pears to be simply this, that, 
when once it is proved that an accused person has dealt with 
opium in any of the ways described in section 9, the onus of 
proving that he had a right so to deal with it is thrown on 
him by section 10. But the commission of an act, which 
may be an offence, must be proved before the presumption 
comes into play at all, and, therefore, the presumption carmot 
be used to establish the fact. 

The result is, that the defective evidence of the sale in this 
case cannot be supplemented by the presumption raised by 



VOL* XXXVII.] CALCUOTA SERIES. ' - 68S 

section 10, and the conviction for illicit sale is bad. On the 
other hand, it is clear that on the facts proved the |}etitioner Ishwab 

might have been convicted of the unia^inl transport of opium. Sinoh 

We do not, therefore, consider it necessary to interfere in empIbob. 
revision, and the rule is discharged. 

JRule discharged. 

■■■ 'E./B. 'M. 

CRIMINAL REVISION. 

Before Mr. Justice Carnduff and Mr. JuaTice Richardson. 

KISSORI LAL JAINI 

V. 

THE CORPORATION OP CALCUTTA.* 

Demolition of buUdimf — Calcutta Municipal Act {Beng. Act III of 1899) as. 18 1 
102 (1) (c), 891, 449— -Sanction hy District Building Surveyor of additions to 
eoniemplated building — Delegation of power by Chairman — Legality of*aam- 
tion~SanctiOn of General Committee — Proceeding unvder s. 449 — Application 
thereunder to MagistratCf signed for the Chairman hy the Secretary to the 
Corporation and the General Committee — Irregularity. 

An addition to a contemplated building sanctioned by a District Building 
Surveyor, to whom the power of sanction has l>een delegated by the Cliair- 
man under s. 18 of the Calcutta Municipal Act, 1899, is a duly authorized 
erection, and the sanction of the General Committee under s. 391 is not 
necessary. 

Section 391 applies only to alterations of, and additions to, existing 
buildings. 

Where the General Committee approved of the suggestion of the Building 
Sub-Committee that certain additions to a building were unauthorized, and 
that an application should be made to the Magistrate under section 449 of the 
Act, and directed the Chairman to make it, whereupon an application waa 
made, purporting to come from the Chairman but signed by the Secretary to the 
' Corporation, who was also Secretary to the General Committee : — 

Held, that the irregularity, if any, was cured by section 102 {1) (c) of the Act. 

Ok 9th December 1907, the petitioner applied to the Chair- 
man of the Calcutta Corporation for sanction to buUd a three- 

* Criminal Revision No* 165 of 1910, against the order of Arnrita Lai 
Miikerjee, Municipal Magistrate of Calcnt^, dated Dec. 23, 1909. 
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storied house on the premises No. 22, Darmahatta Street, and 
submitted a plan thereof, which was returned, and the sanction 
refused, on the 1st February 1908, on certain grounds. He 
sent in a modified plan on the 5th, and one Nogendra Nath 
Ganguli, a District Building Surveyor of the Corporation, 
sanctioned the building, as a delegate of the Chairman, on the 
31st March. On the 6th May the petitioner applied to the 
Chairman for sanction to certain additions to the building, viz.^ 
a three-storied verandah with stairs and a cook-room on the 
fourth storey, enclosing a plan of the same. The sanction was 
ultimately accorded purporting to be granted under section 391 
(2) of the Calcutta Municipal Act, by N. C. Bose, a District 
Building Surveyor of. the Corporation, acting as a delegate of the 
Chairman, on 6th August. The building was subsequently com- 
menced and completed on the 2nd December. A week after a 
notice^ was served on the petitioner by the Chairman requiring 
him to bring his building into conformity with the sanctioned 
plan. Thereafter, N. C. Bose submitted the case to the Building 
Sub-Committee, alleging that the sanction was obtained under a 
false pretence by showing on the plan an open plot of land be- 
longing to the adjoining premises as a common passage, and that 
rules 17, 22 and 24 of Schedule XVII had not been observed. 
The Building Sub-Committee recommended an application to 
the Magistrate under section 449 of the Act, and the General 
Committee confirmed their recommendation, on the 19th March 
1909, and directed the Chairman to make it on its behalf. On 
the 25th March a written application, purporting to come from 
the President of the General Committee and the Chairman, 
and signed by Babu P. N. Mukhorjee, the Secretary to the 
Corporation and the General Committee, was made to the 
Municipal Magistrate, under section 449, for demolition of the 
unauthorized portions of the building. Proceedings under the 
section wore then instituted before the Magistrate, and he, by 
his order dated the 23rd December, directed the demolition 
of the objectionable portions. 

The petitioner then moved the High Court and obtained 
the present rule, 
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Dr. Rashhekarij Ghose and Bahii MoMni Mohan Gkatkrjee^ 
for the petitioner. 

Mr. Stolces and Babu Debendra Chandra Mallik, for the 
Corporation. 

Carhbuot and Richaedson, JJ. This is a rule to show 
cause why an order passed by tho Municipal Magistrate for the 
demolition of a building in Calcutta should not be set aside on 
two grounds, namely, f^rst, because the Secretary to the Cor- 
poratioii had no power to make the application which ended 
in the order complained of ; and, secondly because tho building 
in question had been duly sanctioned. 

Taking the second ground first, w^e find that in the month of 
August 1908, sanction was accorded by the District Surveyor, 
under powers delegated to him by the Chairman, to the erection 
of a certain building. Subsequently another application was 
^ made for sanction to an addition to the building as originally 
proposed, and this likewise was granted by the District 
Surveyor. No building operations of any kind w ere begun till 
after the second application had been disposed of. The con- 
tention of Mr. Stokes on behalf of the Municipality is that the 
District Surveyor had no authority to grant the second sanction, 
inasmuch as the case was one of sanction to an addition to a 
building falling under section 391 of the Calcutta Municipal 
Act, and, therefore, the only authority by wdiich the sanction 
could have been granted, w'as the General Committee. But 
it seems to us to be perfectly clear that section 391 of the Act 
applies only to alterations of, and additions to, existing 
buildings, and that it is impossible to accept the contention that 
a supplementary application, proposing an addition to an 
already sanctioned plan of a contemplated building, can be held 
to fall within its scope. We think, then, that tho additional 
erection, which w^as made on the strength of the District Sur- 
veyor's approval, w^as duly sanctioned, and that on this ground 
the rule must be made absolute. 

The second point is that the Secretary to the Corporation, 
who is, be it remembered, also Stoetary to the General 
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Committee, had no power to make the application to the 
Magistrate. As we have disposed of the rule on the other 
ground, it is unnecessary for us to say more than that we are 
inclined to think that, if there was any defect or irregularity 
in this connection, it is covered by section 102 (i) (c) of the 
Act, which provides that ** no act done or proceeding taken 
under the Act shall be questioned on the ground merely of 
any defect or irregularity not affecting the merits of the 
case.” Dr. Rashbehary Ghose, who has appeared on behalf of 
the petitioner, admits that there can be no question as to the. 
General Committee’s having expressly approved of the making 
of an application under section 449. Admittedly, therefore, 
the fact remains that the application was made in pursuance 
of the wishes of the General Committee, and, if the presenta- 
tion of it by the Secretary to that Committee was not strictly 
in accordance with the requirements of the Act, we cannot, at 
the moment, think of a more appropriate case for the applica- ^ 
tion of section 102. 

The rule is made absolute, and the order is set aside. 


Rtde absolute. 
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APPELLATE CIVIL. 


Before Mr. Justke Brett and Mr. Jastke Sharfuddin. 

HARI NARAIN BANERJEE 

V. 

KUSUM KUMARI DASi.* 

Mortga^je — Registration — Registration Aet {III of 1S77) s. 17, cL [n) — Btvlorse- 
ment on a nm'tgagC'hond of pagmcnt made in satisfaction of a previous mort- 
gage~debt — Civil Procedure Code {Act XIV of 1SS2) s. io — Payment hij a sub- 
sequent mortgagee under s. 71 of the Transfer of Property Act (IV of 1882), 
effect of. 

The endorsements on a mortgage-bond of payments made in satisfaction 
of a m<l^gage, which payments did not purport to extingui.sh the mortgage, 
are covered by cl. (n) of section 17 of the Registration Act, and as such do not 
require registration. 

Jiwan Ali Beg v, Basa Alai (1) and XJppalakandi Kimhi Kutti All Haji v. 
Kunnam AJithal Kottaprath Ahdid Rahmum (2) followed. 

A subsequent mortgagee who makes a payment of a prior mortgage-debt 
under the provisions of section 74 of the lYansfer of Property Act, in a suit to 
enforce his originalmortgage against the security which, by his payment of the 
former mortgage, lie has protected and made more valuable for the realisation 
of his debt, is bound, under s. 43 of the Code of Civil Procedure, to join in 
that suit any further claim which ho has against that property by reason of 
such payment made by him. 

Sundar Singh v. Bkolu (3) distinguisliod 

Second appeal by the plaiiitilf, Hari Naraiu Banerjee. 
The defendant No. I , Sliama Sundari, executed two mortgage 
bonds in favor of Jagannath Shalia, defendant No. 2, one 
dated the 16th of Agrahayan 1302 (28th November 1895), and 
the other the 29th Jaista 1304 B, S. (6th of Juno 1897). In 1305 
B. S. (1898 A. D.), defendant No. 1 mortgaged to the plaintiff 
certain other properties including the properties covered by 

♦Appeal from Appellate Decree, No. 716 of 1907, against the decree of 
Arthur Goodeve, District Judge of Birbhum, dated Jan. 28, 1907, confirming 
the decree of Umesh Chandra Sen, Subordinate Judge of Birbhum, dated May 
30, 1906. 
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the two aforesaid mortgage-bonds, and borrowed from him 
a larger sum of money. On the 14th of January 1903, the 
plaintiff paid off the amounts due on the two mortgage-bonds 
of 1895 and 1897, and the payments were endorsed on the 
bonds, and the bonds were handed over to the plaintiff. The 
plaintiff brought a suit against defendant No. 1 on the basis 
of his bond of 1898 and obtained a decree. In the meantime 
defendant No. 1 sold her interest in the mortgaged properties 
to defendants Nos. 2, 3 and 4, and these defendants paid to the 
plaintiff the amount of the decree which ho had obtained against 
defendant No. 1. The present suit was brought by the plain- 
tiff to recover the money due on the two bonds of 1895 and 
1897, which he had paidto Jagannath Shaha, defendant No. 2. 

The defence was that the two bonds in favor of Jagg^nnath 
Sliaha were not executed by Shama Sundari ; that the piaintiff 
had no right to pay off those bonds ; that he acquired no right 
to the mortgaged properties by virtue of his alleged payment ; 
and that the suit was barred by section 43 of the Civil Proce- 
dure Code, 1882. 

The Court of first instance held that the plaintiff acquired 
no interest in the mortgaged properties by virtue of the alleged 
payment, inasmuch as the endorsement on the back of the 
bond was not registered ; it also held that the suit was barred 
by section 43 of the Civil Procedure Code, but passed a modi- 
fied decree holding that the plaintiff was entitled to a personal 
decree against defendant No. 1 for the amount due under the 
bond of 1304 B. S. {1897 A. D.) only. 

Both the parties appealed to the District Judge, who 
allowed the appeal of the defendant and dismissed that of the 
plaintiff. 

Against this decision the plaintiff appealed to the 
Court. 
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Mr. Hill (with him Babti Naliniranjan Chatter jee), for the 
appellant. The learned District Judge was wrong in dismissing 
the suit on the ground that the receipts given to the plaintiff 
by Jagannath had not been registered as required by sections 
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17 and 49 of the Indian Registration Act (III of 1877), Plain- 
tiff made the payments as a puisne mortgagee, under section 
74 of the Transfer of Property Act (IV of 1882), and the en- 
dorsements on the mortgage bond of such payments in satis- 
faction of the piior mortgages do not require registration under 
the Act, it comes within the purview of clause {n) of section 
17 of the Act {III of 1877), as amended by x\ct VII of 1886, and 
as such is exempted from the operation of clause (6) and clause 
(c) of section 17. Payment to Jagannath had the effect of 
transferring and not of extinguishing the mortgage. The 
mortgage continued, and the intention of the parties was to 
pay off the charge ; and the mere fact that it was paid off did 
not extinguish the mortgage. Nor was it an assignment within 
the meaning of clause (c) of section 17 of the Act, as no formal 
assignment was necessary. The cases of Jiman Ali Beg v. 
Basa Mai (1) and Uppalalcandi KunM Kutti Ali Haji v. Kunmm 
Mitlial Kottaprafh Ahd%d Eahiman (2) support my contention. 
The cases of Safdar AU Khan y, Lachman Das (3) and Gurdial 
Mai V. Jauhri Mai (4) are also in my favor. 

The suit was not barred by section 43 of the Civil Procedure 
Code (Act XIV of 1882). The section does not apply, inasmuch 
as ‘‘the cause of action” in the suit on the second mortgage is 
not the same as that on the prior mortgage. Under section 85 
of the Transfer of Property Act, I was not bound to include in 
my previous suit any claim that I had on account of having 
paid off the prior mortgages, the first mortgagee had not an 
“interest in the property comprised” in the second mortgage, 
for the property comprised in the suit to enforce the second 
mortgage is the interest of the mortgagor in the property mimis 
the mortgagor’s right of equity of redemption of the prior 
mortgage. I rely on the cases of Sundar Singh v. Bholu (5) 
and Dorasami v. V enkataseshayyar (6). 

Mr. B, Ohakravarti (with him Mr. B. G, Seal, Bahu Taruck 
Chunder Chuckerbutty, and Babti Manindra Lai Barter jee), for 
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the respondents. *The receipts should have been registered 
as required by the provisions of the Registration Act. The 
plaintiff ought to show that he is an assignee of the prior mort- 
gagee, and as such he is entitled to his interest and rights. The 
assignment can only be made by a registered instrument. 
Section 74 of the Transfer of Property Act provides a more 
economical method than the method of an assignment of the 
mortgage by deed, provided it fulfils the requirements of law. 
The words “subject to the provision of law. . .regulating the 
registration of documents ” in section 74 of the Transfer of Pro- 
perty Act refers to section 17, clause (c) of the Indian Regis- 
tration Act, and they would be absolutely meaningless if an 
endorsement of the present nature did not require registration ; 
for in what oases then would the receipt require registration ? 
The receipts purported to extinguish the rights of Jagannath, 
the defendant No. 2, and assign them to the plaintiff : Oanpat 
Pandurang v. Adaji Dadahhai (1). 

The suit is also barred by section 43 of the Code of Civil 
Procedure (XIV of 1882). The whole object of the Transfer 
of Property Act is to work up the rights and liabilities of the 
mortgagor and the mortgagee, and to avoid multiplicity of 
suits. Section 85 of the Transfer of Property Act contemplates 
that all persons interested in the property should be made 
parties: Dorasami v* Venicataseshayyar (2) and Keshavram 
Dulavram v. BanchJiod Fakira (3). The meaning of “cause 
of action” has been well discussed in the last case. The plaintiff 
is a subsequent mortgagee who has acquired all the rights 
and powers of the prior mortgagee subject to his position as 
the holder of his own mortgage ; and he was bound to include 
in the previous suit his present claim, 

Mr. Hill, in reply. 

Cur. adv. mlL 

Brett and Sharfuddin, JJ. Shama Sundari, defendant 
No. 1, executed in favour of one Jagannath Shaha, defendant 

(1) (1877) 1. L. R. 3 Bora. 312, 318. (2) (1901) I. L. R. 35 Mad. 108. ' 

(3) (1005) L L. R. 30 Bora. 156. 
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No. 2, two mortgaged bonds by which 5 as security for payment 
of the mortgage debts, she hypothecated an 8 amias share of the 
dar-patni right in taraf Nalliati. The first of these deeds was 
executed on the 16tii Agrahayan 1302 (28th November 1895), 
and was for a debt of Rs. 621 ; the second was executed on the 
29th Jaista 1304 (6th June 1897) and was for a debt of 11 s. 713. 

Shama Sundari with her daughter, daughter’s son, etc., 
executed, on the 29th June 1898, a third mortgage bond in 
favour of the plaintiff Hari Narain Banner jee to cover a debt 
of Rs. 4,237, and hypothecated, as security, not only the 8-anna 
dar-patni right already mortgaged in the two previous bonds, 
but also the 8-anna patni right in the same property and 8-a.nna 
zeniindari and patni rights in other properties. 

On the i4th January 1903, the plaintiff paid oft* the two 
debts due on the bonds of Jagannath Shaha, and the payments 
were endorsed on the bonds, and the bonds handed over to the 
plaintiff. 

On the 14th January 1905^ the defendant No. 1 sold to 
defendants 3, 4, and 5 the 8 annas dar-patni right in taraf 
Nalhati which had been hypothecated in the two mortgage 
bonds executed in favour of Jagannath Shaha. 

The present plaintiff brought a suit to enforce his mortgage 
of the 20th June 1898 and obtained a decree. The decretal 
debt was paid off with the money obtained from defendants 
3, 4, and 5. 

The present suit was instituted on the 8th July 1905 by the 
plaintiff to recover the money which he had paid to Jagannath 
Shaha in discharge of the two debts due to him from Shama 
Sundari Dasi under his two mortgage bonds. 

The main points raised in the lower Courts in defence to the 
suit were (i) that the plaintiff was not entitled to bring the 
suit to recover the money duo on the bonds executed in favour 
of Jagannath Shaha, because the receipts given to him by Jagan- 
natli Shaha had not been registered as required by sections 17 
and 40 of the Registration Act ; and (ii) that the suit was barred 
by the provisions of section 43 of the Civil Procedure Code, as 
the plaintiff was bound to include in his suit brought for the 
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enforcement of his mortgage debt the claim which ho had after 
discharging the debts due to the prior mortgage. 

The lower Appellate Court has held that botli these pleas 
should prevail and has dismissed the plaintiff’s suit. Further, 
the District Judge has held that section 85 of the Transfer of 
Property Act would have applied, and that the plaintiff was 
bound, in his suit to enforce bis own mortgage, to include the 
claim which he now sets forward on the ground that he has paid 
off the prior mortgage debts. 

The plaintiff has appealed. The same two points have 
been pressed in appeal before us. 

On the first point, we are unable to agree with the view 
taken by the lower Appellate Court that registration of the 
receipt was required by the law in order to give the plaintiff 
all the rights and powers of the prior mortgagee. There can 
be no doubt, and the contrary is not even suggested by the 
defendants, that the plaintiff, when paying off the debts due to 
Jagannath Shaba, had no intention of extinguishing the mort- 
gages so as to relieve the mortgagor from all future liability 
for the mortgage debts. In such circumstances we have no 
doubt that the provisions of clause {7i) of section 17 of Act III 
of 1877 (which was added by the amending Act VII of 1886) 
apply, and that such endorsements are expressly excluded by 
it from the operation of clause (c) of the same section. The 
endorsements in the present case are endorsements acknow- 
ledging the payment of the whole or any part of the mortgage 
money, or any other receipt for payment of money due under a 
mortgage when the receipt does not purport to extinguish the 
mortgage. The extinction or transfer of the rights of Jagannath 
Shaha by the payment to him by the plaintiff of the sums due 
under the mortgages neither purported to extinguish, nor had 
the effect of extinguishing, these mortgages. The payments 
were simply made by the plaintiff as puisne mortgagee for his 
own protection nnder the right given to him by section 74 of 
the Transfer of Property Act. Nor was the registration of the 
receipt necessary as an assignment No formal assignment of 
the rights of the mortgagee, Jagannath, to the plaintiff being 
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under the law necessary, as the plaintiff, after obtaiiiiiig the 
receipt from Jaganiiath, had under section 74 of the Transfer of 
Property Act acquired all the rights and powers as mortgagee 
which Jagannath had under his prior mortgages. It is not, 
therefore, necessary for us to discuss the rulings to which we 
have been referred on tliis point. We need only say that the 
cases of 'Safdar AU Khan v. Lachman Das (1), Gnrdial Mai v. 
Jatihri Mai (2) have no application to the present case, the 
facts being different. The cases of Jiwan AU Beg v. Basa 
Mai {^) and UppalaJcandi Kimhi KtiUi AU Haji v. Kimnam 
Miihal Koftaprath Abdul Eahiman (4) support the view which 
we take that endorsements on a mortgage bond of payments 
made in satisfaction of a mortgage, which payments did not 
purport to extinguish the mortgage, are covered by clause (») 
of section 17 of the Registration Act, and do not come within 
the purview of clause (6) or (c) of that section. 

On the second point, however, we are of opinion that the 
plaintiff’s suit must fail, and that it is barred by the provisions 
of section 43 of the Civil Procedure Code. 

The Judge of the lower Appellate Court has expressed the 
opinion that the provisions of section 85 of the Transfer of 
Property Act might be applied to a case like the present so as 
to compel the plaintiff, when bringing his suit on his subsequent 
mortgage, to include in it any claim that he might have on 
account of having paid off the two prior mortgages. Against 
the acceptance of this view there is, however, the fact that the 
property comprised in the suit to enforce the second mortgage 
is the interest of the mortgagor in that property, which is left 
after excluding the interest hypothecated under the first mort- 
gage, that is to say, the mortgagor’s right of equity of redemp- 
tion of the prior mortgage. Strictly speaking, therefore, the 
first mortgagee has not an interest in the property comprised 
in the second mortgage. But at the same time we doubt, having 
regard to the expression used in section 85 of the Transfer of Pro- 
perty Act, whether it was not the intention of the Legislature 
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(3) (1886) 1. L. R. 9 All. 108 

(4) (1890) L L. R. 19 Mad. 288. 








(1) U879) I. L R. 2 Ail. 554. 

(2) (1885) I. L. R. 7 AU. 820. 
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that all persons interested in the immoveable property, 
against which the plaintiff sought to enforce his mortgage, 
should not be made parties to the suit, whether those persons 
be prior or subsequent mortgagees, if the plaintiff had notice of 
I such interests. The object of the section appears to us to be 
I to protect alike the interests not only of all mortgagors and 
? mortgagees, but also of bond fide purchasers for value. 

On behalf of the appellants, reliance has been placed on the 
decision of the High Court of Allahabad in the case of Sundar 
Singh y. Bhoht (1), and it has been argued that under the law 
there is nothing to prevent the holder of two independent 
mortgages over the same property from obtaining a decree for 
sale on each of them in a separate suit. It has been argued that 
section 43 of the Civil Procedure Code cannot be taken to apply, 
as the cause of action in the suit on the second mortgage is not 
the same as that on the prior mortgage. In the case relied on, 
however, the Judges were careful to observe that it was difficult 
to see what benefit the two decrees would be to the plaintiffs, 
except that they might execute one of the decrees by sale of 
the property, and, if there was a surplus arising from the sale, 
they might probably attach the surplus in execution of the 
other decree.’’ 

That decision has been dissented from by the High Courts 
of Madras and Bombay in the cases of Domaami v. Venhaia- 
aeshayyar (2) and Keahavram Didavram v. Ranchhod Fahira (3) 
respectively. Moreover, it cannot, in our opinion, be taken to 
apply to the facts of the present case. 

The present plaintiff is not a mortgagee who has taken two 
^ separate mortgages from the same person, but he is a subse- 
‘ quent mortgagee who, as such, has been enabled, under the pro- 
visions of section 74 of the Transfer of Property Act, to pay up 
; the prior mortgages in order to protect and strengthen the 
I . security for payment of his debt which he held under the sub- 
\ sequent mortgage. Though by so doing he acquired all the 
rights and powers of the prior mortgagee, he must be taken to 

(1) (1808) I. L. R. 20 All. 322. (2) (1901) 1. L. K. 25 Mad. 108. 

(3) (1905) I. L. R. 30 Bom. 150. 
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Lave done so subject to bis position as the holder of his own 
mortgage, When, therefore, he sought to enforce by suit his 
original mortgage against the security which by his payment 
of the former mortgage he has protected and made more 
valuable for the realisation of his debt, he was bound in our 
opinion to join in that suit any further claim which he had 
against that property by reason of payments made by him 
under section 74 of the Transfer of Proj)erty Act, the sum so 
paid being treated as an addition or accretion to tIie"^^f“S!r‘ 
his original mortgage. In such circumstances the present 
plaintiff was, under the provisions of section 43 of the old Code 
of Civil Procedure, bound to include the present claim in the 
suit brought on his mortgage, and as he failed to do so, lie is 
barred in the present suit from enforcing his claim or pursuing 
his remedy by sale of the property in suit. 

We see no reason to differ from the view taken by the Judge 
of the lower Appellate Court with regard to the right to a per- 
sonal remedy against defendant No. 1 claimed by the plaintiff. 
The payment by the plaintiff to the prior mortgagee of the 
mortgage debt due from defendant No. 1 within 6 years from 
the due date of the second mortgage would not entitle the 
plaintiff to a further period of limitation against that defendant. 

For the above reasons, we confirm the decree of the lower 
Appellate Court and dismiss the appeal with costs. 

Ap'pml dismissed. 
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Before Mr. Jmtice Brett and Mr, Justice Sharfuddin. 

GOPENDRA CHANDRA MITTER 

V, 

TARAPRASANNA MUKERJEE.^ 

Ghauhidari Chahran land — Village Gliauhidari Act {Beng, VI of 1870) s. 49~~~ 

Assessment of rent hy Gollector^Biqlit of landlord to claim fair arid equitable 
. renL 

Tile right of a iaiidiord to claim rent, when making a settlement of resumed 
cliauhidari chahran lands with a putnidar, is not restricted to the amount of 
assessment made by the Collector under s. 49 of the Village Chaukidari Act 
(Beng. Act VI of 1870) ; he is entitled to claim a fair and equitable rent. 

Hari Narain Moziimdar v. MuJciind Lai Mundal (1) and Kazi Newaz Khoda 
V. Eam Jadii Dey (2), referred to. 

Appeal by the defendants, Gopendra Chandra Mitter and 
another. 

This appeal arose out of a suit brought by the plaintiffs as 
zemindars against the defendants, who were putnidars, to 
recover possession of certain resumed chaukidari chahran 
lands. The plaintiffs sought to recover possession of these 
lands on the grounds that the Collector having taken proceed- 
ings under Bengal Act VI of 1870 made over those lands to the 
plaintiffs as part of their zemindary, and that the defendants 
had no right to hold these lands against them. The plaintiffs, 
in the alternative, claimed to recover fair and equitable rent, 
should the defendants be found to be entitled to retain pos- 
session of those lands. 

The putnidars pleaded, inter alia, that they were entitled to 
retain possession of the chaukidari chakran lands, and that the 
plaintiffs could not demand a higher rent from them than the 

^Appeal from Original Decree, No. 260 of 1907, against the decree of 
Aghore Chandra Hazra, Subordinate Judge of Burdwan, dated Feb. 12, 1906. 

(1) (1900) 4 a W. N. 814. (2) (1906) 1. L. R. 34 Calc. 109 ; 
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amount assessed by the Collector under section 49 of Bengal 
Act VI of 1870. ^ 

The Court below dismissed the plaintiffs’ claim for Mms 
possession, but held that they were entitled to recover from the 
defendants a fair and equitable rent. 

Against this decision the defendants appealed to the High 
Court. 

Babu Nilmadhab Bose, Babti DtvarhamtJi liitra, Babu Sai- 
lendra Nath Palit, Babu Narendra Chandra Bose and Babu 
Naresh Chandra Sinha, for the appellants. 

'"''Babu Naliniranjan Chatter jee and Babti Nanda Lai Banerjee, 
for the respondents. 

Cur, adv, milt 

Beitt AND Shaefuddin, JJ. The present appeal arises 
out of a suit brought by the plaintiffs as zemindars of lot 
Chanak against the defendants Nos. 1 and 2, the putnidars of 
9 mouzahs included in that towji. The plaintiffs sought to 
recover Mut? possession of 201 bighas odd of resumed chowki- 
daii chakran lands lying within those 9 mouzahs and for imsi-- 
lat, or, in the alternative, if the defendants should be found 
entitled to retain possession of the lands, to recover fair and 
equitable rents of the lands from the defendants. The rent 
they claimed was Rs. 500 for the 201 bighas of land. The 
defendants Nos. 1 and 2, the putnidars, contended that they 
were by law entitled to the possession of the chaukidari chakran 
lands after their resumption by the Collector, and that the 
plaintiffs, as zemindars, could not demand a higher rent from 
them than the amount which was assessed by the Collector 
under section 49 of Bengal Act VI of 1870. The lower Court 
has dismissed the plaintiffs’ claim for Jchas possession of the 
lands,' holding that, under the condition of the putni lease, the 
putnidars are entitled to settlement of those lands from the 
landlords in preference to anybody else. The Subordinate 
Judge, however, held that the plaintiffs were entitled to recover 
from the defendants a fair and equitable rent, and he fixed the 
same at Rs. 408-8 for the 201 bighas of land. We may observe 
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that that was the total rent which was fixed by the Collector, 
half of which he assessed, under section 49 of Bengal Act VI of 
1870, as the amount to be paid by the zemindars to the Chauki- 
dari fund. It has not been seriously contested before us that 
the lower Court is not right in its conclusion that the putnidars, 
under the terms of the lease; are entitled to a settlement of the 
resumed chaukidari chakran lands ; but the points which 
have been urged in support of the appeal are— (i) that the plain- 
tiffs ate not entitled to demand a higher rent from the putnidars 
than the amount assessed by the Collector under section 49 of 
Bengal Act VI of 1870, and {ii) that, even if the plaintiffs are 
entitled to more, the amount assessed by the lower Court is 
excessive. It is admitted that the decision on these points 
must to a considerable extent depend on the construction of 
the putni lease or kabuliat. The present defendants are the 
purchasers of the rights of the original putnidar. The putni 
kabuliat, dated the 18th Jaistha 1280 {30th May 1873) was ori- 
ginally executed by one Srimanta Roy in favour of the prede- 
cessor-in-interest of the present plaintiff. That kabuliat has 
been produced in evidence, and Nilkant Roy , son of Srikant 
Roy, the original lessee, has been examined on behalf of the 
defendants. The clause in this kabuliat, which is construed 
differently by the appellants and the respondents, runs as 
follows : — 

^ Ftwr*! ^ 

^rl 'srt’rti s 'srfsrf? 

On behalf of the appellants, it lias been contended that the 
meaning of this passage is that, if the putnidar refused to take 
settlement of the chaukidari chakran lands from the zemindar 
at the same jama as that at which settlement of the same was 
made with the zemindar by the Government , then the zemin- 
dar would bo entitled to settle the lands with other persons : 
and it has been argued that from this clause it is clear that the 
putnidars are entitled to a settlement from the landlords at 


?0L. XXXVII.J 


C.ALC^FTTA SERIES. 


601 


the same rent as the amount which was fixed by the Collector leio 
under section 49. On behalf of the respondents, this passage aopsNiJBA. 
has been translated differently, and it is said to mean that if 
the chaukidari ehakran lands be resumed by Government, and 

if the Government settles the lands with the zemindar, then, if prasaj^ka 

the zemindar offers to settle the same with the putnidar at a 

given rental, and the putnidar refuses to accept that rental, the 

zemindar may settle the lands with other persons. It is argued 

that this means that, if the zemindar after taking settlement 

makes an offer to the putnidar of a settlement of the lands at a 

certain rent, and the putnidar refuses to accept that rent, then 

the zemindar may settle the lands with other persons ; that is 

to say, that under this clause in the lease, the landlords have 

the option of fixing the amount of rent, and if the defendants do 

not accept it, the landlords would be able to settle the lands 

with other persons. Of course, this right of the landlords to 

settle the lands with other persons would be subject to the 

right of the plaintiffs to have the settlement concluded on fair 

and reasonable terms. We have given our best consideration 

to the passage in question in the kabuliat, and we think that 

the view taken by the lower Court is correct, and that it does not 

bind the landlords to settle the resumed chaukidari ehakran 

lands with the putnidars at the same amount at which the 

assessment for the purpose of the chaukidari tax has been 

made on the land under the provisions of section 49 of Bengal 

Act VI of 1870. x4part from this construction which we place 

on the terms of the lease, we have to add that we have lately 

held in the case of Eajendra Nath Mukerjee v, Himlal Mitkerjee"^ 

(S. A. 1446 of 1907), that the rent which a landlord is entitled 
to claim when making a settlement of resumed chaukidari 
ehakran lands with a putnidar, is not restricted to the amount 
of the assessment made by the Collector under section 49 of 
Bengal Act VI of 1870, and we have pointed out that this view 
is supported by principle and by authority. In particular, we 
referred to the decisions of this Court in the cases of Hari Naraih 
Mozumdar v. Miikund Lai Alundal ( 1 ) and Kazi Nemz KJioda v. 

(1) (1900) 4 0. W. N. B14. 


♦ Unreported. 


77 


602 


1J?DIAN LAW REPORTS. [VOL. XXXVII. 


1010 

Gopekbra 

Ohanbka 

Mitteb 

Taua- 


i;.PItASANHA';; 

Mukebjee. 




Earn Jadu Dey (1). The learned pleader for the appellants has 
made a calculation on the basis of the principle suggested 
in the former of these two cases, with the result that the extra 
rent to which the landlords would thus be entitled in the present 
case comes to Rs. 392-1 1-2, which is only Rs. 15 less than the 
rent fixed by the lower Court. 

The learned pleader, however, contends that the determina- 
tion of the question of the amount of rent, which the zemindars 
are entitled to demand on the settlement, must depend mainly 
on the terms of the contract between the parties as evidenced 
by the putni lease or kabuliat. We have already given our 
reasons for holding that the passage in the kabuliat, relied on by 
both parties, cannot fairly be construed to mean that the rent 
must not exceed the assessment made by the Collector. But 
the learned pleader for the appellants has argued that it is clear, 
from the terms of the kabuliat, that the putnidars were to have 
the full benefit of any increase to the profits of the lands covered 
by the putni Tease which might accrue subsequently to the 
lease, because the zemindars, under the terms of the lease, 
settled the putni rent at the full amount of the then profits, and 
in addition took a bonus of Rs. 4,000 from the putnidars. 
Now, it is clear that the profits from the chaukidari chakran 
lands were not taken into consideration in determining the rent 
at the time when the putni was created, and the fact that in 
respect of the other lands the putnidars agreed to pay as rent 
the full amount they then were entitled to collect goes rather 
to support the view contrary to that advanced for the appel- 
lants, and to suggest that, if these profits had been included, 
the full profits would have been demanded as rent. "We agree 
with the loAver Court that the evidence of Nilkanta Roy, the 
son of the original putnidar, is not true, and is worthless. It is 
impossible to believe him when he says we took the said putni 
settlement without any profit on payment of the said sum of 
Rs. 4,000 as salami, considering that, on the resumption of the 
chaukidari lands, we would get the said lands.’’ The putni 
lease was given in 1874, and the chaukidari lands were not 
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rmumed till twoEty-five years afterwards I It seems to ns 
perfectly clear that, at the time the lease was granted, it was 
well known that the nominal rents did not represent the actual 
profits of the putnidars, and tins, indeed, is supported by the 
evidence given by the plaintiffs to prove that no less than Rs. 
1,360 has been realized by the putnidars as salami for settling 
a portion only of the resumed lands since their resumption. 

The lower Court, in fixing a fair and equitable rent -which 
the zemindars are entitled to demand from the putnidars, has 
accepted the rent as determined by the Collector at the time of 
resumption. We have already noticed that that sum exceeds 
by Rs. 1 5 only the rental arrived at on the basis of the principle 
suggested in the case of Hari Narain llozimidar v. Mukund Lai 
Mundal (1), and, in the circumstances of the case, we see no 
reason to differ from the lower Court that Rs. 404-8 is a 
fair and equitable rent which the zemindars, the plaintiffs, 
are entitled to receive from the defendants for the 201 bighas 
14 cottas of resumed chaukidari chakran lands. 

We, therefore, confirm the judgment and decree of the lower 
Court and dismiss the appeal with costs. 

Appeal dismissed. 
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Before Mr, Justice Haringionjmd Mr. Justice Hohnwood, 

RAMSEBAK LAL 

V, 

MUNESWAR SINGH.* 

Acquittal — Acquittal under 8. 182 of the Penal Oode~-^8tibseqiient coynpldint under 
6. 500^ by the person defamed^ in respect of the same statement — Subsequent 
prosecution not harred-^ Criminal Procedure Code (Act F of 1898) s. 403. 

An acquittal under s. 182 of the Penal Code in respect of false information 
contained in a petition to the manager of an estate is no bar to a subsequent 
prosecution for defamation under s. 500 of the Pena! Code, on the same state- 
ments. 

Skarhehhan Gohain v. Emperor (1) distinguished. 

The petitioner, Ramsebak, wbo was a patwari of Janmu- 
bhai, submitted a petition, on tbe 13th October 1909, to the 
manager of the Bettiah Raj, through Ram Narayan Lai, head 
tehsildar of Sirsia cutcherry, alleging that Muneswar Singh, 
Sub-Inspector of Adapur, had wrongfully detained him in the 
thana lock-up for having given evidence against him in a tree- 
cutting case, and extorted Rs. 65 before releasing him. The 
petition was forwarded to the manager, who sent it to the Dis- 
trict Superintendent of Police, and an enquiry was thereafter 
held into the charge and it was found false. The manager 
then granted sanction under section 195 of the Criminal Pro- 
cedure Code to prosecute the petitioner under section 182 of the 
Indian Penal Code. The petitioner was tried for such offence 
and acquitted on the ground that the section did not apply, 
the person to whom the information was given not being a 
public servant, though the Magistrate held that the statements 
were absolutely false. On the 25th January 1910, Muneswar 
Singh filed a complaint before Babu H. L. Khastgir, Deputy 

♦Criminal Revision No. 288 of 1910, against the order of H. L, Khastgir, 
Deputy Magistrate of Champaran, dated Jan. 25, 1910. 

(1) (1905) 10 C. W. N. 518, 
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Magistrate of Champaraii, charging the petitioner under section 
500 of the Indian Penal Code in respect of the petition of the 
IBth October 1909, and the Magistrate issued a summons on 
the petitioner toappear before him on the 2nd February to 
answer the charge. The petitioner, thereupon, moved the 
High Court and obtained the present rule to quash the 
proceedings, on the ground that the second trial was barred 
under section 403 of the Criminal Procedure Code by reason 
of the acquittal in the first case. 


Bahu Dwarkanath Mitter and Bobu Manindranath Bcmerjee, 
for the petitioner. 

The Deputy Legal Remembrancer {Mr, Orr), for the Crown. 


Harington J. This is a rule calling upon the District 
Magistrate to show cause why the proceeding which has been 
instituted against the petitioner should not be stayed on the 
ground that, under the provisions of section 403 of the Code 
of Criminal Procedure, the petitioner is not liable to be tried 
for the offence charged against him. 

The proceeding which is now pending against the petitioner 
is a prosecution for defamation under section 500 of the Indian 
Penal Code, The petitioner contends that he is protected 
under section 403, because he has been already tried and ac- 
quitted of an offence under section 182 of the Indian Penal 
Code in respect of the statement now alleged to be defama- 
tory. The facts are that the accused gave a certain informa- 
tion to the manager of the Bettiah Raj which was untrue. He 
was prosecuted under section 182, but acquitted on the ground 
that the person to whom he gave the information was not a 
public servant within the purview of that section. That in- 
formation was, as a matter of fact, defamatoiy of the person 
who was aggrieved in the present case, and it is in respect of 
the defamatory statements which were made to the manager 
of the Bettiah Raj that the present charge under section 500 was 
instituted. 

In my opinion, section 403 is no bar to the present proceed- 
ing. The present petitioner certainly would not be liable to 
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be tried again for the offence of giving false information to a 
public servant, nor, on the same facts, for any other offence for 
which a different charge from the one made against him might 
have been made under section 236 of the Criminal Procedure 
Code, or for which he might have been convicted under section 
237. Section 236 deals with a case in which a single act, or a 
series of acts, is of such a nature that it is doubtful wdiich of 
several offences the facts which can be proved will constitute, 
while section 237 provides that, in the case mentioned in section 
236, if the accused is charged with an offence, and it appears 
in evidence that he committed a different offence for which he 
might have been charged under the provisions of that section, 
he may be convicted of the offence wiiich he is shown to have 
committed, although he w^as not charged with it. Neither of 
these sections applies in the present case. In my opinion, 
under section 237 it would certainly not have been open to the 
Court to convict the petitioner, when he w'as charged under 
section 182 of an offence under section oOO, Indian Penal Code. 
The one is an offence committed against a public servant, which 
can only be prosecuted upon the complaint, or under sanction 
of the public servant injured, or of some one to whom he is 
subordinate. The offence under section 500 can only be pro- 
secuted on the complaint of the person aggrieved by the de- 
famation. In one case the offence is committed against a 
person to whom false information is given ; in the other case 
it is committed against a person about whom a defamatory 
statement is made. The tw^o offences, to my mind, are quite 
distinct, and the charges under them w^ouid have to be prose- 
cuted under the authority of the different persons who are 
.injured by them. The result is that, to my mind, section 403 
is not applicable. There is no reason, therefore, to interfere 
wuth the proceedings, and the rule must be discharged. 

Holmwood J. The question which arises on this rule is 
whether an acquittal on a charge of giving false information to 
a public servant under section 182 of the Indian Penal Code, 
on the ground that the person to whom the information W'as 
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given was not a public servant, is a bar, within the meaning 

section' 403, of the Code of Criminal Procedure, to a. trial 
for defamation under section 500 on the same statements. 

It seems to me that the offences under section 182 and 
section 500 are distinct offences within the meaning of section 
233 of the Criminal Procedure Code, and unless they come under 
any of the exceptions referred to in sections 234 to 236 and 239, 
the two charges must in law be tried separately. It appears 
that on the 13tli of October 1909 the petitioner submitted a 
petition to one Ram Xarain Lai, head tehsildar of the Sirsia 
cut cherry under the Court of Wards, which holds charge of the 
Bettiah Raj, making certain allegations against a Sub-Inspector 
of Police named Munesw^ar Singh. 

These allegations w’^ere alleged by the Sub-Inspector to be 
false, and the said Ram Narain Lai was said to be a public 
servant. The tehsildar forwarded the petition, which contained 
a statement that the petitioner Ramsebak Lai had been 
wTongfully confined by Sub-Inspector Munesw^ar Singh, and 
only let off on paying him a bribe of Rs. 65, to the manager of 
the Bettiah Raj, Mr. Lowds, wdio sent the petition to the District 
Superintendent of Police for enquiry. Inspector Udit Xarain 
Singli of the B Circle, after full enquiry, found the petition false 
and malicious, and requested that the petitioner should bo 
prosecuted under section 182 of the Indian Penal Code “in 
order to put a stop to the submission of such malicious petitions, 
wdiich cause an unnecessary trouble, labour, and w^aste of time 
of the higher authorities and enquiring officers.” 

By “ enquiring officers ” is meant the police, and the footing 
upon which the prosecution was suggested was that the peti- 
tioner intended by his petition to cause the police to do some- 
thing to the injury and annoyance of the Sub-Inspector 
Muneswar Singh. 

Mr. Lewis gave sanction, under section 195 of the Criminal 
Procedure Code, to the prosecution of the petitioner under sec- 
tion 182, on the i5th November 1909, on the written request 
of the Superintendent of Police, and the Court Inspector was 
ordered, on the 1 6th November^ to apply for the prosecution 
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of Ramsebak Lai. The District Magistrate’s order on this, 
dated 16th November 1909, is — ‘‘ The S. P. (Superintendent of 
Police) applies for prosecution of Ramsebak Lai under sec- 
tion 182 of the Indian Penal Code. Prosecute Ramsebak : 
section 182. Issue summons against him. Fix 25th November, 
Police to send up prosecution witnesses on that date.” 

It is clear, therefore, that Munes war Singh, who now seeks 
to prosecute Ramsebak Lai under section 500 of the Indian 
Penal Code, did not obtain the sanction to prosecute under 
section 182 of the Indian Penal Code, and was not the prose- 
cutor, but only the principal witness for the Crown. 

If the tehsildar had been a public servant, it is obvious that 
two distinct offences were copimitted by the accused in one 
series of acts so connected together as to form the same trans- 
action, and the case falls under section 235 (1) of the Code of 
Criminal Procedure, and under no other of the exceptions in 
sections 234, 235, 236 and 239, That being so, the present 
prosecution under section 500 of the Indian Penal Code is 
clearly saved by the express provisions of section 403 (2), and 
we are bound to discharge this rule. It is further doubtful 
whether a charge under section 500 could have been added on 
the trial under section 182 held at the instance of the District 
Superintendent of Police. 

To start a case under section 500, a sworn petition by the 
person aggrieved on his own initiative would be necessary. 
Such a petition could hardly be put in by a subordinate Police 
Officer while he was prosecuting a charge for contempt of the 
lawful authority of public servants under orders of his superior, 
the District Superintendent of Police, and in any case there 
could be no obligation on him to join his personal action under 
Chapter XXI of the Indian Penal Code with the Crown prose- 
cution under Chapter X. 

The ruling in SJmrhehhan Gohain v. Emperor (1) has no 
application to the present case, since there both offences were 
under Chapter X, and although section 201 requires no sanc- 
tion, it covers the minor offence under section 176, which does 
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require sanction, and, therefore, falls under section 233 (2). idit) 

Further, there was a finding in the judgment under section 182' . liAmEBAK' 

that . the statements were absolutely false, and the acquittal ' 

was solely on the ground that the tehsildar was not a Bublie 

■ ^ ^ Sjngh, 

servant. 

Although, therefore, the finding of the Magistrate in the 
section 182 ease cannot be in any way allowed to prejudice the 
accused in the section 500, Indian Penal Code case, it is clear 
that the question of malice has not at all been tried, and the 
accused has not been acquitted of any charge involving malice. 

That is a question which has to be tried on evidence which 
would be irrelevant in a trial under section 182 of the Indian 
Penal Code. 

For all these reasons I agree with my learned brother that 
this rule must be discharged, and that the case under section 
500 brought by the aggrieved person, Muneswar Singh, must 
be tried on its merits. 

Rule ddschanjed: 

E. H. >1. 


Holm, WOOD' 
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Before Sir Lawrence H. Jenhins, K,C.I.E , Chief JiiMice, and 
Mr, Justice Doss, 

KISHORI MOHAN BOSE 

V. 

SHEIKH U JIB * 

Landlord and Tenant- — Enhancement of rent by addition of a rent-in~hind~-^ 
Bengal Tenancy Act (VIII of 1SS5) s. 29. 

Section 29 of the Bengal Tenancy Act applies even where a money-rent is 
enhanced by tli© addition of a ront-in-Uind. 

Second Appeal the plaiia tiffs. 

These two appeals arose out of tw^o analogous rent suits 
and were tried jointly in both the lower Courts. Both the 
suits were based on registered Icabuliyats alleged to have been 
executed by the defendants in favour of the plaintiffs. The 
claim in each case was both for money and j)addy-rent, viz,, 
money-rents for 1313 B. S. and paddy-rents for 1312 and 1313. 

The contention of the defendants was that they did not 
execute the Icabuliyats, and that even if they did, they were 
void as contravening the provisions of section 29 of the Bengal 
Tenancy Act. 

The Court of first instance decreed the suits in full, 
holding that the defendants did execute the habuUyats and 
that they had failed to prove that the rents were enhanced by 
more than two annas in the rupee by the kabuUyat, Gn 
appeal, the lower Appellate Court found in favour of the 
defendants, both on the point of fact and of law, and modified 
the decrees of the first Court. It held, on taking into account 
both money and paddy-rent as claimed, that the habuUyats 
contravened the provisions of section 29 of the Bengal Tenancy 

* Appeals from Appellate Decrees Nos. 1903 and 1985 of 1908, against the 
decrees of A. J* Chot23ier, Additional District Judge of Myrnensingli, dated 
July 6, 1908, modifying the decree of Taraknath Bose. Munsif of Netrakona, 
dated Feb. 29, 1908, 
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Act., : 111 the second appeal to the High Court, it was eoiitended, 

^ inter aim, that section 29 of the Bengal Tenanc}’ Act lias no 
application to increase of rent into money-and-produee rent.’' 

, Babu. Sm'endracMmdm Ben (with him Babu Jyotipixisad 
■^Sarbadhikmi) , for the appellants. Section 29 of the Bengal 
Tenancy Act is a penal section and ought to be strictly con- 
strued. In the absence of any such provision, the rent of an 
pccupaiiGy raiyat could be enhanced up to any limit by agree- 
ment of parties : so this section should be construed in such 
a way as not to prejudice the rights of a party which, but for 
such provision, he would have enjoyed. This section speaks 
of a money-rent, and consequently tlie enhancement by not 
more than t^vo annas in the rupee contemplates an eiihance- 
iiient in nioney onhj^ It cannot have any application to 
an enhancement in both rent and Ickid, In the present case, 
it is not possible to say whether the enhancement in kind is 
by more than two annas in the rupee, for, it is not possible 
to ascertain wliat the money equivalent ot the onhaiicement in 
kind is ; it is only in a proceeding for commutation of rent under 
section 40 of the Act that it may be possible to say what the 
nipney value oi the enhancement in bind would be, and even 
there the money value of the rent in kind need not necessarily 
bo determined, as the prevailing rate of rent of the neiglibouring 
holdings is also taken into consideration. 

[JenkioSTS C.J, But sec section 28 of the Act.] 

3Ia/ubvi N: Ahmed (for 3Iwulm R. Zahed), for the respondent, 
was- not called upon, 

Jehkiin'S G.J. This case comes before us by way of second 
appeal and arises out of a suit brought for recovery of an en- 
hanced rent. The claim was allow^ed by the Court of first 
instance, but in the lower xVppellato Court it was held that the 
plaintiffs were only entitled to get the rent and cesses admitted 
by the defendants. From the decree which followed on that 
judgment the present appeal is prof erred, and it is contended 
that, having regard to the nature of the enhancement, there was 
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110 answer to the landlord’s claim. The ease has been argued 
before us with considerable ingenuity by Mr. Sen, and what he 
contends is that section 29 of the Bengal Tenancy Act has no 
application where a money-rent is enhanced by the addition of 
a rent-in-kind. The basis of that argument is, and has to be, 
that section 29 is throughout limited to a money-rent, and that 
the enhancement on which it places a limit is an enhancement 
by way of additional money-rent and not by way of an 
additional rent-in-kind. But this argument overlooks the 
operation of section 28 which says that, ‘‘ where an occupancy- 
raiyat pays his rent in money, his rent shall not bo enhanced 
except as provided by this Act : ” and if section 29 does 
not contemplate the possibility of the enhancement of a 
money-rent by the addition of a rent-in-kind, it is clear that a 
money -rent cannot be increased in that w’ay. But assuming 
that money-rent can be enhanced by the addition of a rent-in- 
kind, it clearly must be subject to the limit imposed by that 
clause (b) of section 29. On the finding of the lower Appellate 
Court in this case, the additional rent does exceed the limit 
imposed by clause (&), with the result that it is irrecoverable. 

On these grounds it appears that the decision of the lower 
Appellate Court is correct, and that the decree of that Court 
should be confirmed with costs. 

This judgment will govern the other appeal. 


Doss J. I agree. 


S. M. 


Appeal dismissed. 
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Before Mr. J usfice Pugh* 

PHILLIPS PHILLIPS.* 


Divorce — Attachment before judgmmt-~-Divorce Act {I V of 1B69) ss. 7\ 45 — Oiml 
Procedure Code {Act V of 1908) . o. XXX VI II, rr. 5. 6— Relief. 

All order for attaclimeiit before judgment %viii not be made in divorce 
proceedings. 

Attaebraent before judgment being a matter of relief and not of pro- 
cedure, is governed by s. 7 of the Divorce Act and the principles and 
rules of the English Divorce Court, and not by s. 45 of the Divorce Act 
and the Civil Procedure Code. 

Order XXXVIII, rules 5 and 6, liave no application in divorce 
proceedings. 

Application. 

On the 20th April 1910, Carr Lazarus Phillips, a colliery 
proprietor, filed a petition for the dissolution of liis marriage 
with the respondent, Elizabeth Phillips, on the ground of her 
adultery with the co-respondent, George William Hyde Batho, 
a member of the firm of Messrs. Simpson & Co., merciiants of 
Calcutta, praying for the sum of Rs. 1,50,000 as damages 
against the co-respondent. 

It was alleged by the petitioner that on the 3ist Mox 1909 
the respondent admitted misconduct with the co-respondent, 
whereupon he turned her out of the house, but that subse- 
quently, in the month of October 1909, he forgave his wife and 
took her back. In the month of Pebruaiy 1910, on receiving 
an anonymous information that the respondent w^as in the habit 
of secretly meeting the co-respondent, the petitioner ques- 
tioned the respondent, who denied the truth of theinforiiiation. 
The petitioner thereupon instituted enquiries, but before their 
completion the respondent left India for England, sailing from 
Bombay for Marseilles on the 12th March 1910, The co- 
respondent also, left Bombay on,; the ■22nd March,, and met the 

^Application IB Original Civil Suit (Matrimonial): No. 9 of, 1910. 
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respondent in London in April. Shortly after rospoiideiit^s 
departure, the petitioner obtained information that the res- 
pondent- and co-respondent had frequently, between the 12tli 
January and the end of February 1910, met at 25, Ezra 
Mansions, which had been reserved by the co-respondent under 
the name of ‘‘Goodall; ’’ and the petitioner charged the res- 
pondent with adultery on those occasions. 

On the 21st xApril 1910 the petitioner applied for an order 
‘‘to restrain the co-respondent from realising his share in the 
assets of the firm of Simpson & Co., and from sellmg his shares 
in the Calcutta Landmg and Shipping Company, Limited, and 
from receiving and removing the sale proceeds of any such 
shares as may have been sold ” on the following materials : — It 
was alleged that prior to the co-respondent’s departure from 
India, he liad despatched a telegram to the respondent, inform- 
ing her that he was following her, and requesting her to wait 
for him at Marseilles. The petitioner wired to the respondent 
on the 6tli April, that the co-respondent’s telegram had come 
to his knowledge, and thereupon further telegrams passed 
between husband and wife. On some date subsequent to the 
6tli April, the co-respondent cabled to Messrs. Simpvson & Co. in 
Calcutta, intimating that he had severed his connection with 
the firm, and instructing them to sell all his shares in the Calcutta 
Landmg and Shipping Company, Limited, and to remit the 
proceeds to him. The shares were being offered in the market 
for sale. The petitioner contended that the co-respondent had 
left Calcutta and was endeavouring to dispose of his property 
and realise and remove his assets with intent to defeat, obstruct, 
and delay any decree for damages and costs which may be 
passed against him in the divorce suit. 

The application, which was treated as an application for 
attachment before judgment of the co-respondent’s property, 
was made on the 21st April 1910 by Mr. Knight before Pugh J., 
and was refused. 

On the 26th April 1910, Mr. Hill, on behalf of the petitioner, 
applied before Pugh J. for a review of his order of the 2ist 
April. 
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21 r. Hill, for the petitioner. It m true I cannot produce HUO 
any direct aiitliorit}^ '\^i,iere an order for attacliineiit before Ph-oTips 

jtidginent was made in a divorce proceeding. But on principle, i*hillips. 
there is nothing to prevent such an order being made. It is 
expressly provided under section 45 of the Divorce Act 
that; all proceedings in divorce shall be regulated by the Code 
of Civil Procedure. Hence the portions of the Code (order 
XXXYIII, rules 5 and 6) which deal with attachment before 
judgment, become applicable to divorce proceedings. The 
co-respondent’s intent to obstruct or delaj?- execution may be 
directty inferred from the allegations in the petition. Section 
7 of the Divorce Act, which introduces the principles and rules 
of practice of the English Courts, can have no application to 
this matter. Section 7 relates only to relief. Section 45 ex- 
clusively regulates procedure. An attachment before judg- 
ment is clearly a matter of procedure and not of relief. 

Pugh J. In tliis case an application is made to mo to 
re-consider, either by wa}^ of review or as a fresh application 
with the same object as the former, an order that I made 
declining to order an attachment before judgment in a divorce 
proceeding. The application was made at 4-30 p. m. at the 
rising of the Court, and I then dealt with the matter in a some- 
what cursory way, and I refused the application on the simple 
ground that I never knew of an attachment before judgment 
in a divorce case. Learned counsel who now appears does not 
suggest that such an order has ever been made before in divorce 
proceedings. He argues that the poir t is one of first impres- 
sion, and he contends that on principle he is entitled to the 
order. The argument is founded on section 45 of the Divorce 
Act, which provides that proceedings under tliis Act shall be 
regulated by the Code of Civil Procedure, and he wishes to 
eliminate from my consideration section 7, which provides 
that in all suits and proceedings under this Act the High 
Courts and District Courts shall give relief on principles and 
rules which, in the opinion of the said Courts, are as nearly 
as may be conformable to the principles and rules of the 
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Divorce Court in England. It is practically admitted that if 
section 1 were to apply and bring in English rules and English' 
practice, there would be no warrant for such an application ; 
but Mr. Hill contends that section 45 exclusively regulates 
procedure : section 7 only relates to relief. He contends 
that this application is one of procedure only and not of relief, 
and that to attach a respondent’s property before you have 
got any decree for damages, when it is uncertain whether you 
wiU get any damages, is a matter of procedure and not of 
relief. I would differ with regard to that, I think it is purely 
a matter of relief to ask to be allowed to seize a man’s property 
without having a decree on the off-chance that you may get 
a decree hereafter, and it seems to me to have nothing whatever 
to do with procedure. The way in which a decree is executed, 
after you have obtained it, is a matter of procedure ; but to give 
one man a right to come to Court before he gets a decree is to 
confer a right upon him, and that is not procedure. It seems 
to me that it cannot be successfully contended that by section 
45 of the Divorce x4ct the Civil Procedure Code is to be applied 
wholesale to the Court when exercising divorce Jurisdiction. 
If this were to be the case, it might also be contended that you 
could have a Receiver appointed to take charge of the wife, or 
an injunction against the co-respondent from visiting the wife 
pending a divorce case. Of course, a petitioner could not have 
a Receiver of the wife, because she is herself a party to the suit, 
but offhand, I do not see why, if the Code applied, he should 
not apply for an injunction. There is much in the Code of 
Civil Procedure which deals with substantive law and not 
procedure, and I think these portions of the Civil Procedure 
Code, order XXX VIII, rules 5 and 6, have no apphcatioii in 
divorce proceedings. It is contended that I must infer an 
intention to defeat and delay the execution of a decree in this 
suit, from the fact that it was not until the respondent had met 
the co-respondent in London, when he could have heard of 
these proceedings, that the orders came out from England to 
dispose of certain shares. It is siiggovsted that it follows from 
this that he must be disposing of these shares with intent to 
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(leiViit or delay the execution of any decree that may be passed 
against Iiiiii. No doubt it may have that effect, but it may be 
equally consist cult with a resolve to make a home with the 
respondent in England, or elsewhere out of India, and not to 
return to this couiitiy . I am not satisfied as to which of these 
intents may be in the co-respondent’s mind, and therefore I do 
not. find the facts proved, which are essential ■to support an 
order. There would be one advantage from this application 
if it were successful, and that is, the Court would have it in its 
power to compel the co-respondent to make a settlement of 
any damages which might be awarded on the lady. That is 
practically the only result that could happen, and the co-res- 
pondent and the respondent appear to have taken matters into 
their own hands practically going off together. I do not 
really think that this application is dictated by any particular 
desire on the part of the petitioner in that way : I think it is 
dictated by the usual and very natural annoyance and inita- 
tion which a man feels when another man runs away with his 
wife. I notice from the petition, the petitioner is described as 
a colliery proprietor, and one cannot eliminate from one’s mind 
the knowledge that he is, as a matter of fact, a very rich man. 
The question of costs cannot be of any possible moment to 
him one way or the other. If he is anxious to provide .for 
his wife’s future, or make a provision for her, he can well afl'ord 
to do so. I, therefore, decline to alter my former order, or to 
make a fresh order. I would add, that in the observations I 
have made with regard to the respondent and co-respondent, 
it must not be taken that I come to any finding as to the actions 
of the respondent or co-respondent ; they may of course have a 
eoin])lete answer, I am only dealing with the case as it is put 
before me in argument by the petitioner. 

AfpUcaMon reftimL 

Attorneys for the petitioner : ■ dj Hinds, 

J, 0 . . 


mil.) 
Phi ti IPS 

Pugh J. 


71 > 


INDIAN LAW REPORTS. [VOL. XXXV] i. 

SPECIAL BENCH. 

Before. Sir Lawreme H. Jenkins, K*C.I,E,, GJiief Justice, Mr. Justice Doss 
and Mr, Justice Teimon, 

ESIPEROR 

V. . 

' TRIPURA SHANKAR SARKAR.^ 

Sanction for prosecution—Wiiness— False statement before the conimittlng Magis- 
trate retracted, and irm evidence given, at the trial — Contradictory statements — 
Consideration of circumstances tinder tvhich false evidence was given and 
repudiated — Criminal Procedure Code {Act V of 1S98) s. 195, 

It would b© dangerous to hold that the mere fact of contradictory stale- 
nients having been made by a witness would justify the Court in granting 
sanction to prosecute him for giving false evidence. It is necessary to considor 
the circumstances under which they were made and repudiated. 

Where a witness was arrested and, after pointing out the spot where the 
stolen property was concealed, as alleged, by one of the accused, was released, 
but stayed with the police and was examined the next day in Couii, before 
the date fixed for the hearing of the case, the question having been put by 
a police officer in violation of section 495 of the Criminal Procedure Code, and 
the evidence so given was false and was retracted at the trial, when he gav(^ 
true evidence, alleging that he had been tutored and threatened by the same 
officer before his deposition in the lower Court : — 

"Held, that having regard to the events leading up to the examination be- 
fore the eonimitting Magistrate, the conditions under which it was conducted, 
and the fact that the witness did not persist in his false statements bub gave 
true evidence at the trial, sanction should not b© granted. 

This was an application bj the Advocate-General, at the 
instance of the Deputy Inspector-Cteneral of Police, for sanc- 
tion, under section 195 of the Griininal Procedure Code, to 
prosecute Tripura Shankar Sarkar for giving false evidence in 
the following eircmnstances. 

In the early morning of the 28th October 1909, a dacoity 
was committed at the house of one Kahiram Agarwalia, a cloth 
merchant, at Haludbari Bazar, in the subdivision of Kuslitea, 
and was followed immediately after by another dacoity at the 
shop of one Sitanath Saha, a short distance away, Sailendra 
Kumar Das and nine others were arrested in connection with 

* Application for sanction to prosecute under s. 193, Indian .Penal Code. 
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'these, dacoities aiicL placed before Miv, Ezeehiel, the District 
Magistrate of Xadi,a,wiio held an. inquiry against them under 
section 3 of Act XIV of 1908. Tripura was arrestd by Inspector 
Xishi Kanto Baiieijee on the 15th December, and on the next 
■d.ay was t taken by MsH Kanto and a Police SiiperinteMlentj 
to the tdllage of BelesisM, .and he. was said to have pomted 
out a spot under a tree where the propeity stolen at the dacoities 
was found buried. He was thereupon released^ but acconi- 
panied the police to the Mrpiir thana and stayed with them 
till he gave evidence. He was examined before the ^lagistrate 
on the 17th, though the ease was not fixed for hearing on 
such date, and gave evidence connecting the accused Bidhii 
Bhusaii Biswas with the concealment of the property. The 
Magistrate ultimately committed the ten accused to the High 
Court under .sections 395 and 397 of the Penal Code. 

The trial of these persons before a Special Bench consti- 
tuted under section 11 (1) of Act XIV of 1908, and consisting 
of Jenkins C.J. and Doss and Teunon JJ., commenced on 
the 4th' April 1910. Tripura was examined on the lltli as a 
witness for the, Crown, . when he resiled from his previous 
statements made before the, committing Magistrate, alleging 
that they were false and "were made at the suggestion of the 
Superintendent by whom he w^as tutored and threatened. He 
further stated that his deposition was taken by the Magistrate in 
the presence only of the Superintendent w- ho put the questions 
to him, and that it iras not read over or explained to him 
by any one, though lie admitted having signed it. Three of 
the accused were acquitted, and seven, including Susil Kumar 
Biswas who had pleaded guilty, were convicted and sentenced 
by the Special Bench to various terms of imprisonment. 

An application Avas then made before the learned Judges 
composing the Special Bench, wko subsequently sat as a Bench 
specially constituted to hear the same. The petition on Avhieli 
it was based contained the following assignments of perjury : — 

(i) That, on the 17th December 1909, Tripura Shankar Sarkar was examined 
as a witness for the Crown at the inquiry before the District Alagistrate, and 
stated as follows : — SusU asked me whether I knew where the thkigs were kept ” 
— while, on tiie lith April 1910, when examined as a prosecution witness before 
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the Special Bench, he stated, in answer to the question whether he had not 
said so to the District Magistrate, “ No^ Susil didnotask methatf* one of which 
statements he either knew or believed to be false, or did not believe to be true. 

{ii) That he stated in the course of the said inquiry on the same date “He 
(meaning thereby Bidhu Bhusan Biswas) brought out a small earthen vessel^ the 
mouth of which ivas covered with a white cloth, and, on the 11th April 1910, at 
the trial before the Special Bench, he stated, did not see him bringing out 
any such earthen vessel one of which, etc. 

{iii) That on the 11th April 1910, when examined before the Special Bench, 
he stated as follows (meaning thereby his deposition before the said 

Magistrate) was not read over or explained to me ;” and further, in answer to the 
question, “ You see that it is written by the Magistrate ‘ read over to the witness 
in Bengali and explained to him, ’ ” he stated in evidence “ This is false. 
never read it to me *” which statements he either knew or believed to be false, 
or did not believe to be true. 


The Advocate-General {Mr. Kenrick, K.C.) instructed by Mr, 
Hume, Public Prosecutor, for the Crown. 

Jekkiists C.J., Doss and Teunon JJ. An application has 
been made to us by the Advocate- General, under section 195 of 
the Criminal Procedure Code, for sanction to prosecute Tripura 
Shankar Sarkar under section 193 of the Indian Penal Code. 

The application is based on a petition presented, apparently, 
at the request of the Deputy Inspector-General of Police, and the 
Advocate-General has relied solely on the allegations contained 
in that petition and has placed before us no other materials. 
But it would be a very inadequate treatment of the case were 
we to dispose of it on these allegations alone, and to arrive at a 
just determination other matters must be considered. It may be 
conceded that a comparison of Tripura’s deposition before the 
committing Magistrate mth his evidence given in this Court', 
discloses contradictory statements ; but it would be a dangerous 
doctrine to hold that this alone would Justify us in granting a 
sanction to prosecute for giving false evidence. It is necessary 
for us to consider how it has come about that there are these 
contradictions, and how it is that Tripura has resiled in this 
Court from the statements he made before the Magistrate. 

Tripura was examined as a witness before us, and we are 
thus in the best possible position for the purpose of appreciat- 
ing the truth of what he stated before us. 
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After careful consideration of his evideiice, and bearing in 
mind all that we observed when he was in the witness box, we 
have no doubt that in relation to the matters now in question 
he gave in the main a true version m this Court and a false one 
before the Magistrate. 

What, then, is the explanation of this ? A bare narrative 
of the facts as disclosed by the evidence given before us will 
best furnish the answer as to how Tripura came to give false 
evidence before the Magistrate, directed to establishing the 
guilt of his friend and host, the accused Bidhu Bhusan Biswas. 

Tripura was arrested by Inspector Nishi Kanto Banerjee 
on the 15th December at 5 p.m., and on the next day he was 
taken by Nishi Kanto and a Superintendent of Police to the 
village of Belesishi, and then, according to the prosecution 
theory, he pointed out the place where he was supposed to 
have seen the accused Bidhu conceal the property. After the 
property was found, he is said to have been released from 
custody at this same village, and the form was observed of 
taking from him a bond to appear and give evidence. But in 
spite of the release and notwithstanding the bond, Tripura 
adhered to the police and went back with them to the Mirpur 
thana and stayed with them till he gave his evidence. This he 
did on the 17th, and he was then examined before the com- 
mitting Magistrate, notwithstanding that the case before the 
Magistrate was at that time standing adjourned to the 20th, 
and the 17th was not a day fixed for hearing. The only expla- 
nation Inspector Banerjee could give of this was, “I thought it 
better.” Up to this point we have narrated that which rests 
on police evidence. 

We will now take up Tripura’s story. The only persons 
present at the examination besides Tripura were the commit- 
ting Magistrate and the Superintendent, and the prosecution 
at this stage was conducted by the Superintendent in the 
sense that he examined the witness. We would here point 
out that if this be true, the examination of Tripura was in 
breach of the provisions of section 495 of the Criminal Procedure 
Code, for there can be no question that the Superintendent 
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had taken paxt in the investigation of the offence. What is 
stated by Tripura beyond this is contradicted by Inspector 
Bauer jee. Tripura declares that while he was at the Mrpur 
thana he was tutored by the police, and that he gave the answers 
he did before the Magistrate, because he was told by the 
Superintendent that he would have to give his answers as the 
Superintendent put his questions. Inspector Banerjee denies 
the tutoring, and there the matter rests. This, then, is how 
matters stand. The Court is convinced that of the contradic- 
tory statements now under consideration those made in this 
Court Avere true, but those before the Magistrate %vere false; 
and on a careful consideration of the events leading up to the 
examination before the committing Magistrate, and of the 
conditions under which that examination was conducted, we 
are clearly of opinion that the sanction sought should not be 
given. Had Tripura repeated here tlie false story he told 
before the Magistrate, no such application as the present would 
have been made : is it to be granted because he had told the 
truth here ? Certainly not. 

We do not mean to say that in no case would it be right to 
grant a sanction when a witness lias told a false story before 
the committing Magistrate and a true story at the trial; there 
may be exceptional conditions in which sanction should be 
granted, but we are clear that to give sanction in circumstanceB 
such as we have here would only tend to defeat, and not to 
further, the ends of justice. 

So far we have dealt with the application as based on Tri- 
pura’s conflicting statements ; but sanction is also sought for 
his prosecution in respect of his statement that the deposition 
was not read over to him. The Advocate-General, however, has 
not placed before us any afiidavit or other materia] that would 
justify us in holding that in this respect Tripiira had given 
false evidence. The result then is that we must decline to give 
the sanction sought, and w^e must dismiss the application. 


Sanction refmed. 
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[On appeal from the Chief Court of Lower Burma, at Rangoon.] 


Privy Goiimil, practice of — Dismissal of appeal with costs — Alteration of decree 
appmled from in respondenis' favour without eross-appeal by them. 

In a suit on a promissory note for Ks. 16,042 principal, and interest at 

per cent per mensem, and also for interest “ on the decree from the date 
of the institution of the suit until realisation, ” the first Court passed a 
decree for only Rs. 500 “with interest as prayed.” The Chief Court of Lower 
Burma ordered that “ the decree of the Original Court be altered to a decree 
for the full amount claimed, ” and said nothing about interest. The plaintiffs 
(respondents) applied by petition to the Chief Court to amend its decree by 
adding a specific statement that “interest as praj^ed for in the plaint ” was 
payable on the decretal amount, but the application was dismissed. The 
defendant appealed to the Privy Council, and shortly before the case came 
on for hearing, the respondents petitioned for special leave to enter a cross- 
appeal so far as the decree of the Chief Court had failed to include interest 
after the institution of the suit. A consent order in Council was made on 
5th March 1910 that the respondents should have leave on the hearing to 
appeal on the question raised in tlieir petition, and their Lordships, while 
dismissing the appeal, altered the decree of the Chief Court as prayed in tlie 
petition without a cross-appeal being entered. 

Appeal from a decree (21st May 1906) of the Chief Court 
of Lower Burma, at Rangoon, on its Appellate Side, which 
varied a decree (30th June 1905) of the same Court on its 
Original Side. 

The second defendant obtained leave to appeal to His Majesty 
in Council. 

The suit out of which this appeal arose was brought by the 
respondents against the appellant and his brother, Hashim 
Ahmed Jewa, as makers of a promissory note payable on de- 
mand for R'S, 15,000 with interest af II per cent, per inensein, 

^Present : Lord Macnagh'tbn,. Loud- Collins, Sj® Arthitb Wilson' and' ■ 
Mb. Amer All 
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"10,10 whicli had been given on. 22nd January T904 in consideration 
' cassim of a loan to Hashim Ahmed Jewa, the first defendant in the suit, 
*|ewa^ which it was sought to recover principal and interest ainoiint- 

042-8. ■ The plaint al,so prayed for interest 
Chetty. on the principal from the date of the institution of the suit 
until deereOj and on the amount decreed until realisation. 

The suit was brought on 19th August 1904, shortly before 
which date the first defendant had been adjudicated an insol- 
vent and had absconded : he did not appear to defend the suit. 

The second defendant made va-rious defences, but the main 
contest in the suit was as to whether certain sums amounting 
to Rs. 14,400 had been paid by Hashim Ahmed Jewa to the 
plaintiffs, and specifically appropriated by him tow^ards satis- 
faction of the promissory note in suit. 

The Original Court (Bigge J.) found that issue in the defend- 
ant’s favour and made a decree for onty Rs. 500, with interest 
at i| per cent, per mensem from the date of the institution 
of the suit till realisation as prayed in the plaint, and also 
for costs on the sum decreed. 

The Appellate Court (C. E. Fox, Offg, C.J., and Haetnoll 
J.) on appeal by the plaintiffs ordered that ‘‘ the decree of the 
Original Court be altered to a decree against both defendants 
for the full amount claimed.” Nothing was said about interest. 

The defendant petitioned the Chief Court for leave to appeal 
to the Privy Council, but the application was refused ; and 
special leave to appeal was granted by His Majesty in Council 
on 26th March 1907. 

On 25th April 1907 the plaintiffs applied to the Chief 
Court by petition, stating that their decree had been transferred 
to the District Court of Amherst for execution, and that the 
Judge of that Court had refused to allow interest on the ground 
that it was not allowed by the Appellate Court *“8 decree : and 
submitting that, taken in conjunction with the decree in the 
Original Court, the judgment of the Chief Court amounted to 
an order that the sum of Rs. 500 in the original decree w-as to 
be altered into a sum of Rs. 16,042-8, and that there wa>s 
nothing in the judgment of the Chief Court providing that the 
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provision in the original decree for payment of interest was 
to. be reversed or set aside ; and the plaiiitilfs prayed that 
■under the provisions of section 206 of the Civil Procedure Code 
(1882) the Chief Court would ame'iid its decree by setting out 
speci.fically that inte,rest was payable on the decretal amount. 

In diBiiiissing that application the Chief Court said : “ We do 
not tliiii,k that the omission of mention of interest in the 
Appellate Court’s Judgment and decree can be regarded as a 
clerical error, or that the Judgment necessarily implied that the 
decree woiiid carry the contract rate of interest on the principal 
sum.’’ 

Shortly before the appeal came on for hearing, the respon- 
dents petitioned His Majesty in Council for special leave to 
enter a cross-appeal, vso far as the Chief Court’s decree failed 
to include interest after the institution of the suit. A con- 
sent order in Council was made on 5tli March 1910 that the 
respondents should have leave on the hearing to appeal on the 
question as to interest subsequent to the institution of the 
suit raised in their petition. No cross-appeal was entered. The 
respondents in their ease submitted that the appeal should be 
dismissed, and the decree of the Chief Court varied by allowing 
the respondents interest from the date of suit to decree, and 
from the date of the decree until payment. 

lioskiU, K,G,. and /. If. McCarthy, for the appellant. 

De .Gniyther, K.C., and E. U, Eddis, for the respondents. 

The judgment of their Lordships wns delivered by 

Lord Mackaghten. This is a pure question of fact. 
Their Lordships see no reason to disturb the judgment of the 
Court from which the appeal is brought. 

It does not appear to their Lordships necessary to go into 
the affirmative case made by Mr. De Griiytlicr, It is enough 
to say that in their Lordships’ opinion the judgment of the 
Chief Court of Louver Burma is right, and their Lordsliips agree 
with it for the reasons which they have given, and which it is 
not necessary for their Lordships to repeat 
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With reference to the two clerks, their evidence is not' 
sufficient to support the defendants’ ease. The evidence is 
extremely weak. They ' say it is customary to endorse on 
a promissory note the payments made on, account. There is 
no endorsement oh the promissory note, and there is no cor- 
roboration of their statement, which is positively denied on 
the other side. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal must be dismissed. The appellant will pay 
the costs of the appeal. 

The judgment of the Chief Court will be amended by the 
providing for interest subsequent to the decree in accordance 
with the prayer of the petition presented by the respondents, 
j. V. Appeal di&missed. 

Solicitors for the appellant : Bmmall cb White. 

Solicitors for the respondents : Sanderson^ Adhin, Lee Eddis- 

LETTERS PATENT APPEAL. 


Before Sir Lawrence H. Jenkins f ]K.C, I. B.f Chief Justice^ 
and Mr. Justice Doss. 

^0 BANESWAR MUKHERJI 

April 29. V. 

UMESH CHANDRA OHAKRABARTL* 

KahuUyat, construction of— Rent, partly in money and partly m hind—Mxed 
rent — Evidentiary value of later documents between different parties in- con- 
siruing an earlier one. 

Where the terms of a document clearly point to the fact that tiie rent is to 
be partly in money and partly in kind, the rent cannot be regarded fixed in 
amount, even though the kahtdiyat is a mokarrari one, and in the original deed 
the two items of rent in kind and rent in cash were lumped up and expressed 
as a consolidated money-rent. 

An earlier document cannot be construed by reference to a later document 
which is not between the same parties. 

* Letters Patent Appeal, No. 79 of 1909, in Appeal from Appellate Decree 
No.' losaof 1908, 


,1910 

Cassim 
Ahm-ed 
J ew:a 

V. 

Nab.a,ikan 

Chetty. 



?0L.' , XXXVII.] CALCUTTA SERIES. . 

Appeal by t!ie plaintiffs, Baneswar Mukberji and another. 

The defendant was a tenant under one Miisanimat Parbati 
Debi of a, certain mokarrari tenure in respect of wliicli a kabuU- 
yat was executed in December 1900. The tenure was siibse» 
Cjuentiy mortgaged by the lady to the plaintiff as security for 
the, payment of-Rs. 43, being the interest due on a loan made 
by her. The plaintiffs, as mortgagees in possession, sued the 
defendants for arrears of rent in respect of the year 1313, and 
obtained a decree at a .modified rate in the Court of first 
instance. The plaintiff claimed rent on the basis of the original 
registered mokarrari kubuUyat that had passed between the 
lady and the defendant, her tenant. The relevant portion of 
the kahuliyat ran as follows : — 

I (Parbati Debi) make a settiemeat with you (Umesh Chandra Chakra- 
barti) on an annual rent of Rs. 12-14 to be paid in cash and 40 maunds of 
paddy of which the value is Rs. 37 in all, on a rent of Rs, 40-14 settled in 
perpetuity. On taking from you a bonus of Rs. 200, you shall furnish m© 
with paddy in the month of Pans every year, and out of the cash rent of 
Rs. 12-14, you shall pay Rs. 4-0, the revenue for one anna share of mama 
Gobindapur and chaiilcidari tax of Rs. 1-8 and Re. I for Doorgamata, and 
the balance, Rs. 6, to me.’’ 

The plaintiff claimed the cash rent with the then market 
value of the 40 maiinds of paddy. The Court of first iiistanee 
gave a decree at the rate of Rs. 49-14, holding that the lease 
contemplated a fixed rent. On appeal, the Judicial Coinmis- 
sioner reversed the Judgment and decree of the first Court and 
decreed the suit fully. The defendant preferred a second appeal 
to the High Court, and Garnduff J., sitting singly, restored 
the judgment and decree of the first court. 

The plaintiff, thereupon, preferred this appeal under section 
15 of the Letters Patent. 
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Bahu KslieUramolmn Sen, for the appellant. The terms 
of the kahuliyat are clear. It stipulates for 40 inaunds of 
paddy or its value, plus the cash rent. The plaintiff' is entitled 
to realize 40 maunds of paddy or its present value. As regards 
the statement in the kahuliyat of the cash rent of Rs. 49-14, it 
must have been so stated for the purpose of valuation for 
stamp-duty and registration at the - time. A subsequent, deed 
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between strangers should not be allowed to explain a previous 
one. 

Bobu Jadimath Kanjilal, for the respondent. The lease in 
question was a mokarrari lease, and that of itself indicates that 
fixed rent was in the contemplation of the parties. Moreover, 
the rents in cash and in kind were consolidated by the terms 
of the lease into a lump sum of Rs. 49-14, and this also points 
to rent in cash fixed in perpetuity. The subsequent mortgage- 
deed confirms this impression as regards the intention of the 
parties, and this is further evidenced hy the fact that in a pre- 
vious rent-suit the plaintiff claimed rent at the rate stipulated, 
though the price of the paddy at the time was very high. 


Jenkins G.J. In my opinion the construction placed by 
Mr. Justice Carnduff on the hahuliyat, which forms the basis 
of this suit, is erroneous. The terms of that document clearly 
point to the fact that the rent is to be as to part in money and 
as to part in kind , and this is emphasized by the express provi- 
sion relating to the delivery of paddy in the month of Paus 
every yQM\ I think it is impossible to read the document other- 
wise than as it has been read by the learned Judicial Commis- 
sioner. It is quite true that the paddy has a money- value 
attril)uted to it; but that is explicable by the desirability of 
stating that amount for the purpose of fixing the stamp-duty. 
The learned Judge, from whose decision this appeal is preferred, 
appears to have been influenced in his construction of the 
document by a mortgage subsequently executed in favour of 
the plaintiffs by the original grantor of the mokarrari tmuie. 
But no canon of construction would allow the Court to construe 
an earlier document by reference to a later document which 
is not between the same parties. 

The result then is, that in my opinion this appeal must be 
allowed, the decree of Mr. Justice Carnduff set aside and that 
of the Judicial Commissioner restored, with costs of the hearing 
before Mr, Justice Carnduff and before this Court. 

Doss J. I agree. 




Appeal allowed. 
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REFERENCE BY THE BOARD OF 
REVENUE. 


Tkfore Sir Lawrence fJ. KJ’JJ.E., OhieJ Justice, Mr, Justice. Doss 

and Mr. Justice Chatierjee, 

In i-ePARASEA COLLTEPvIES, Ld.* 

Stmnpwlufi/ — Lease — Multitarlons Dociimmt — One lease with several parties 
concurring to it — 'Stamp Act {II of 1899) ss, 5, 2S {8), 3S^ 67 {1), 

The conciLiTeiiee of several parties to one and tlie same lease doe.s not make 
it a multifarious document within the meaning of section 5 of the Btainp Act. 

Tlie stamp-cliity on such a lease is the same as on a conveyance for a consi- 
deration equal to the ainomifc or value of the flue or premium for which the 
lease is granted. 

Reference by the Board of Revenue. 

The material portion of the reference was as follows : — 

The parties to a deed, dated 30th April 1908, in res|3eet of wliieh adjudi- 
cation of stamp duty is desired, are as folio w.s : — 

(1) Mr. C. C. Kilburn, described as The Trust ee.* 

(2) The Raneeganj Coal Association, Limited, in liquidation, referred to 

as ‘the old Compairy/ and Messrs. \V. H. Cheetham and C. C. 

Kilburn, the Liquidators of that Company, referred to as * tlie 

Liquidators.’ 

(3) Tlve Raneeganj Coal Association, Limited, an app>arentiy existing 

Company, referred to as ‘the Association.’ 

(4) AIessrs. C. W. Wallace and others, members of the imm of Shawx "Wal- 

lace and Company, together referred to as ‘the Firm.’ 

(5) The Parasea Collieries, Limited, referred to as ‘the Company.’ 

‘‘ 3. From the recitals it appears that a former Company , by a deed daied 
the 1st September 1891, granted and assigned to jMessrs, C. C. Killuirn an<l 8. 
Dignarn, their executors, administrators and assigns, as security for tlie re- 
payment of debeiitures to the amount of Rs. 3,00,000 issued by the former 
Company, certain lands including tho.se forming tlie subject of the deed under 
consideration, to hold the same so far as such premises were rent-free and 
freehold, absolutely, and such of the premises as w^ere not rent-free and frea- 
liold and were held perpetually or under moharran leases, for the term of 990 
years, and such of the premises as w^ere held for a fixed term or for a termin- 
able period, for all the residue then to come of such term or period, and .subject, 
as to all the said premises, to the trusts declared by the said deed of and 
concerning the same. Of the above trustees only one is now sur\*i\'ing, iMr. S. 
Dignarn liaving died in the year 1893. 

Reference by ike Board of Revenue under s, 57 {1} of the Indian Stamp 
Act, 1899. 
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“4. Before the debentures secured by the above-mentioned deed were 
paid off, the old Company went into liquidation, and, by its •winding up 
resolution, the liquidators were authorised to enter into an agreement with 
the Association (then about to be incorporated) for the sale to the Association 
of the old Company’s undertaking, business and assets. An agreement was 
accordingly entered into on the 14tb November 1899, between the old Company 
and the Liquidators of the one part and the Association of the other part, 
whereby it was agreed that the old Company should transfer, and the Asso 
ciation should take over, as a going concern, subject to the debentures, all and 
every the property of the old Company including the lands comprised in the 
trust deed of the 1st September 1891. It appears that no formal transfer was 
ever executed in terms of the agreement, but the Association was, at the time 
of the signature of the agreement, put into possession of the property agi*eed 
to be transferred, and thereafter remained in possession as owners thereof. 

“5. Subsequently the debentures were discharged, presumably with the funds 
of the Association, though this fact is not stated in the deed. No recom^ey- 
ance of the property comprised in the Trust Deed was, however, ever effected. 

“6. The deed goes on to recite that the Association had lately agreed with 
the Firm for the transfer to them or their nominees of the coal and the coal 
mining riglits in and under the lands described in the first and second schedules 
to the deed for the price of Ks. 5,04,702 for the period, and subject to the 
rent and royalties and the terms and conditions thereafter appearing in the 
deed. Further, that the Firm had since agreed with the Company to transfer 
to the Company all the mining rights, etc. , so agreed to be granted to the 
Firm in manner and subject as aforesaid, for the sum of Rs. 5,60*000. It is 
further recited that the trustee and the old Company and the Liquidators 
had at the request of the Firm consented and agreed to join in the deed for 
the purpose of more effectually assuring the premises thereby demised and 
vesting the same in the Company. 

■ “7. The operative part of the deed, which follows, is in these terms i— 

‘.Now this Indenture witnesseth that in pursuance of the said agreement 
and in consideration of the sum of Bs. 5,04,702 paid by the Company to the 
Association at the request of the Firm, and of the sum of Rs. 45,298 paid by the 
Company to the Firm on or before the execution of these presents (the receipt 
of which several sums of Rs. 6,04,702 and Bs. 45,298, they, the Association 
and the Firm, do hereby respectively admit and acluiowledge) the Trustee at 
the request and by the direction of the Association hereby grants leases and 
demises and the old Company and the Liquidators at the like request and 
direction do and each of them doth hereby grant lease and confirm and the 
Association at the request and by the directions of the Firm doth and the Firm 
doth hereby grant lease and confirm unto the Company ail and singular the 
mines, veins, seams or beds of coal lying or being in or under all those the 

lands, etc., To have and to hold the premises hereby demised unto the 

Company for the temi of 999 years as from the 20th February last past 
from which date the Company entered into actual possession of the demised 
premises, subject nevertheless to determination as hereinafter is mentioned, 
and to the payment of the rents and royalty hereinafter reserved and also 
subject to the terms and stipulations and conditions hereinafter contained,’ 
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A*S. The deed coiiipiises covenants on the part' of the Company as lessee 
and on the pai’t of tlie Association as lessor, and no co%’enant or stlpnlatioii i.-s 
entered into by any other of the parties to the deed. 

*‘9. The Company eovenants with the Association, inter alia — 

{i) to paj^ to the Association a fixed royalty of five annas on every ton 
of coal raised and despatched and on every ton of coke mamifac * 
tnred and despatched from the mines lying under the lands described 
in the first Schedule, and also, in the event of such royalty in any 
year not amoiintiug to Bs. 15,000, to pay to the Association the 
amount by which the royalty may fall short of that sum. 

(■fi) in, respect- of tl,ie mines under the lands described in t-lie second 
Schedule, and tlio surface and oilier rights tliorehi demised l>y tlie 
deed to pay to tlie Association an annual rent of Rs. 2,000. 

‘TO. Tlie Board in their order of the I9th November 1908 (disagreoiiig with 
the Government Solicitor and agreeing with the Collector of Stamp Revenue, 
Calcutta, and with the Advocate-General) held that the document in question 
is a multifarious document within the meaning and application of seetion 5 of 
the Stamp Act. The document appeared to the Board to embody two simul- 
taneous leases by the Association to tlie Firm and by the Firm to the Company. 
The Board could not accept tlie argument that that portion of tlio document 
which sets forth the lease liy the Assoeiatiou to tlio Firm is a mere reeita!. On 
the contrary, tliey held that the lease ]>y tlie Association is as definitely set 
forth as the lease by tlie Firm, and that is definitely set forth, also, that the 
sum of Rs. 5,04,702 is the price paid for this lease. The arrangement that the 
Compaiij^ shall pay the .sum to the Association, and that it shall pay to the 
Firm the difference only lietween tliis sum and a five and a half lacs, did not 
seem to the Board to make the two transactions on© transaction ; this mode 
of payment was merely an arrangement of convenience. In this view the 
Board decided that the document should be stamped as follow.s : — 

As a leas© between the Association and 'the Firm under Article Rs, 

35 ( 5 ) 5 , 0.10 

As a lease bciwoen tVio Firm and tVio (.'ompany nndei* Article 

35 (c) witli inclusion of rent and ixn ahy . . . 5,720 

Total. .. 10,770 

“11. The Company having expressed a wish to be heard against tiiis oixlcr, 
the Board gave a hearing to learned counsel on their behalf. Briefly stated, 
the argument used before the Board was that there is only one transaction in 
til© operative portion of the deed of the 30th April 1908, viz., the leas© to the 
Company of a single property, and in this leas© other persons join and confirm 
according to their respective interests. It Is argued that mere recitals showing 
w’hy consent of several parties was considered to be necessary cannot b© held 
to be operative. The deed recites that there was an agreement between Ih© 
Association and the Firm, but that agreement, it is argued, never matm'ed. 
Only the Company, it is urged, has any cause of action in this deed. 

“12. The Board were asked, if they do not see their way to reviewing tlieir 
order of the 19th November 190B, to refer the ease to the Hon’bie High Court 
under s. 57 (f ) of the Cteneral Stamp Act of 1899. The Board adhere to their 
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opinion that the deed comprises distinct matters, viz,^ a transfer from the 
Association to the Firm and from the Firm to the Company, and they think 
therefore that it should be stamped as directed in their order of 19th November 
1908. 

“13. In consideration, however, of the importance of the case and the 
advantage of obtaining an authoritative decision, the Board decide to make 
this reference to the Hon’ble High Com’t.” 


The Advocate-General {Mr, Kenrick, K,G,), in support of the 
reference. 

Mr. Buckland, for the Parasea Collieries, Limited, was not 
called upon. 

Jenkins C.J. This reference under section 57 (2) of the 
Indian Stamp Act of 1899 has been placed before us by the 
learned Advocate-General, who has said all that could be 
legitimately urged on behalf of the view asserted by the Board 
of Revenue ; but he has failed to convince us. The facts are 
simple. The document which has been placed before us for 
adjudication is a lease for 999}^ears, which recites at length the 
previous title and a succession of agreements in relation to the 
properties comprised in it. The leased properties were at one 
time vested in the Raneegunge Coal Association, Ld., but to 
secure a debenture loan they ivere assured to trustees, of whom 
C. C. Kilburn alone is now alive. Though the debenture loan 
has been discharged, there has been no reconveyance. The 
Company went into liquidation in 1899, but merely for the 
purpose of reconstruction, and on this reconstruction an agree- 
ment was made for the transfer to another Company, bearing 
the same name, and in the reference called the Association. 
Then there was an agreement by the Association to transfer 
the coal mining rights in and under the properties to Messrs. 
Shaw, Wallace & Co. for the price of Rs. 5,04,702 for the period 
and subject to the payment of the rent and royalties expressed 
in the lease now under consideration. Finally, Messrs. Shaw, 
Wallace & Co. agreed with the Parasea Collieries, Ld., to 
transfer to it all these mining and other rights subject to the 
same conditions for the sum of rupees five lacs and fifty thou- 
sand. To carry this last agreement into effect, it was thought 
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desirable to Lave the eoiicnrrence in the lease (i) of Mr. C.^ C. 

Kilbnoi, the surviving trustee of the debenture loan in wlioni The 
the property is still vested, (ii) of ' the old Company and its Coelieiiies., 
liquidators, {iii} of the Association, and (iv) of Messrs. Shaw, 

Wallace & Company ; but this did not alter the character of 
the lease . or the nature of the transaction. The view of the bx 
.Board would appe.ar to be that ^‘The document is a multifa- 
rious document within the meaning and application of section 
5 of the Stamp Act.’^ Now, that section provides that “ any 
instrument comprising or relating to several distinct matters 
shall be chargeable with the aggregate amount of the duties 
w.ith which separate instfuinents, each comprising or relating 
to one of such matters, would be chargeable under the Act.”' 

But here there is only one lease, and that is so, though the 
concurrence of several parties may in the circumstances have 
been proper ; and (in iny opinion) there is no justification for 
treating the iiistrimieiit as a double lease, and this is so whether' 
regard be paid to the o.rd.iiiary principles of conveyancing or. 
the teniis of the Act. 

This is., expressly recog'nised in relation to a sub-purchase 
in section 28 {3). But it is said that this section does not apply, 
because here we are concerned with, a lease and not vith the 
eonveyaiice. The Article that applies to the lease is the 35th,. 
and so .far as the payment of a fine or premium is concerned, it , 
provides that the lease shall bear the same duty as a convey- 
ance for a consideration equal to the amount or value of such 
fine or premium. But the fine or premium for wliich this' 
lease is granted is the sum of Rs. 50,500 payable by the Parasea 
Collieries, Ld., and that alone, therefore, is the premium on' 
which stamp-duty is payable, I therefore hold that the claim 
made by the Board of Revenue for the stamp-duty on this . 

■ instrument as a lease bet"ween the. Association 'and Messrs. 

“ Sliaiv , Wallace and Company cannot be sustained, and I would 

■ so answer ihe reference. I have not considered oi’ dealt with 
any matter beyond that referred. 

. AKo Chatterjeb JJ; concurred. 


8. .M, 


634 tNDjAN LA VV REPORTS. [VOL. XXXVll. 

REFERENCE BY THE BOARD OF 
REVENUE. 

Before Sir Lawrence IL Jenhins, K,CJ,E., Chief Justice, Mr, Justice Doss 
and Mr, J iistice Chatter fee. 

In re BURN & CO.=^ 

J une S. 

Stamp-duty-— Monerj received hy servant of a firm and handed over to fellow- 

servant — Consideration — Acknowledgment of receipt hy fellow-servant of a 

sum larger than Rs, 20, if liable to stampuluty — Stamp Act {II of lS99)i s, 

2 [23), Sch, I, Art, 53 

Where a sum exceeding Ks. 20 was received by an assistant in a niercantUe 
firm from the cashier of the firm as advance made on the firm’s behalf, and to 
bo expended on the firm’s behalf, and previous to disbursement of tiie sum in 
question a pay*order was made out by the Accounts Department of the Orm 
and was sent to the cashier who had paid the sum to the assistant, and the 
assistant at the same time acknowledged receipt }>y signing liis name or 
initials on the pay-order : — 

Held, tliat the acknoAvledgment did not require a receipt-stamp by reason 
of the assistant’s signature on the pay order. 

Attorney -General v. Carlton Bank (i) distinguished. 

IlEFijiRENOE by the Board of Revenue. 

The statement of case was as follows : — 

“ Sums exceeding Ks. 20 were received by four assistants of the firm of 
Messrs. Burn and Company from the cashier of the firm as advances made on 
the firm’s behalf, and to be expended on the firm's behalf on account of export 
charges, {i.e,, freight, cooly hire, etc., for material despatched), purchase of 
X)ostage stamps, expenses of a journey undertaken for the firm’s V'ork, and cost 
of erection of certain sheds. 

Previously to disbursement of the sums in question, pay-orders were made 
out by the Accounts Dei:>artraent of the firm and were sent to the cashier , wl io 
paid the sums to the assistants. At the same time tlie assistants acknou*- 
ledged receipt by signing their names or initials on tlie pay orders, in some 
eases also writing the word “ Keceivod ” on tlie pay order. 

Stamps \NXa’e not affixed on these documents. 

Proceedings 'wxre initiated by the Collector of Stainp.s, Calcutta, against 
tlio foim assistants on the ground that tliey had given receipts for money %% hich 
should have been stamped under the Stamp Law. It u as contended on their 
behalf that the moneys were not paid to theni for tljoir personal use, but tliab 

=^Keferejice by the Board of Bevenuo under s. 57 {1} of the Indian Stamp 
ActLlSOa-" ■ 

(1) [1890] 2 Q. B. 158. 
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the payments were Til ade without eoiisicleratlon, and v/ere,. therefore, exempt ' 1010' 

from stainp-dnty under Exemption (6) to Article 53 of Scliedule I of the General 

Stamp Act. The Collector, liovcever, held tliat the payments bad not been %i re. ** 

made without consideration. He was of opinion that- the words " witliout 

conskleraiion' used' in the Exemption in the. Act apply only to .siidi pay* 

riieiits .as are made from iiatiiral love and affection, or voluntarily as gifts, 

gratuities and the .like. In lieu of iirosecuting before a Magistrate under 

s. 70 (.^} of the Stamp Act, he allowed composition, on payment of penalties, 

of the offences wliicii ho lield had been committed against the Act. 

The cases were tlien brought to the notice of the Board of Revenue, who 
referred them lor tlie opinion of the I^aw Ofticers of Government. The Law 
Officers advised that the documents in cpiestiou were re{.’eipts within the 
definition contained in s. 2 {23) of the Stamp Act, and that the payments for 
wliich the receipts were given were not made without eonsideratiou. lliey 
advised that the consideration for wiiieh the receipts were given may probably 
be taken to be a promise by the payees that they would employ the money 
paid in the business, or for the purposes, of their employers, the payers, or some 
eonskloratioii of the same nature. The receipts were clearly meant to be ac- 
cjtiittaiices, and unless sucii a promise, as above indicated, can lie considered 
as iinpiled, tlie payers could not afterwards be called upon to account for the 
moneys. Such a promise, it was argued, is clearly a good consideration in law'. 

Tlie Board accepted the opinion of the Law Officers. 

Opportiiiiity, however, w'as afterwards afforded by the Board to 3ressrs. 

Burn & Co. for argument of the case, as it lia.s been urged, on their lieUaif, 
that before the payments were made there w'as no legal obligation in res|ieet of 
these paymcvits as bet ween 3Iessrs. Burn Co. and their assistants, and tliat 
the acknowledgments gi N'eii by tlie assistants cannot, therefoi'e, be held to bo 
acquittances ; that the payment of the money conferred no benefit upon tlie 
assistants ; that the contract or consideration w'as uiiiiaterai ; that there \vas 
no consideration so far as tlio Company is concerned. Tlie undertaking tv as 
by the assistant to use the money, and account for it. There was no ae- 
tp.nttaneo of the cashier, as the cashier might have paid against order, or 
without authority. Tlie cashier is merely the agent of the firm. Tlie pay- 
inoiits were purely voluntary payniewts of the firm's money ; they were merely 
a transfer from one department to another department of the office, and the 
receipts are merely a part of the machinery of the firm’s office. The case of 
AMormitGcnemlv. Carlton cited, and attention ivas called to the 

Judgment of Lord Chief Justice Russell, and to the statement made on behalf 
of the Grown in tliat case, to tlie effect that the multiform invoices used in 
large shops, for the purpose of identifying the particular clerks throygh ivlioso 
hands money passes, do not require to be separately stamped (untier Ihiglisli 
law’), because tliey are not intended as a discharge to the respective clerks, and 
arc not rotainerl in their possession, but are intended merely, to simplify the 
business, of book-keeping. 

On the other hand* the learned Govermnent Solicitor also relied on the 
English case* ('I noted as a clear and strong authority (i) - that the documenis 

, fl) [1830] -k'-: 
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1910 question are receipts within the meaning of the Stamp Law, and (ii) on the 

n^T'co of intention of the Legislature. He urged that the judgment In the 

re. English case laid down in very clear and eiiiphatic terms that no special 
canons of construction should be applied to a revenue or taxing Act, and that 
tlie intention in construing such, as all other Acts, must be gathered from the 
‘‘iaiiguage employed, having regard to the context in connection with which 
it is employed,” and that “it is not open to the Court to narrow or whittle down 
the operation of the Act by seeming considerations of hardship, or of business 
convenience or the like.” 

At the same time the Government Solicitor pointed out that a strict appli- 
cation of the principle involved in the English case may be of far-reaching 
effect as regards the practice of the commercial community, and may be con- 
sidered to necessitate a revolution of the existing practice involving much in- 
convenience in the working of the internal machinery of offices and biisinosses. 
While accepting, as above stated, the opinion of the Law Officers, the Board 
consider that the question, whether exemption-clause (b) to Article 53 of the 
Stamp Act was or was not applicable m the present cases, is of such importance 
as to render it expedient that a ruling of tlie Hon’ble High Court sliould be 
obtained.” 


The Advocate-General {Mr. Kenrick, K.G.), for the Board 
of Revenue, contended that the documents in question were 
undoubtedly acknowledgments given in respect of the receipt 
of money, and were, therefore, receipts for money within the 
meaning of the Stamp Act, and as such were liable to the 
stamp-duty imposed by that Act. They were not exempted 
from duty under Schedule I, Article 53 (6), which exempts 
from liability to duty any payment of money made without 
consideration. 

Payment by the cashier of a firm, to a servant or agent, of 
money to be applied to specific purposes on behalf of the firm , 
could not be regarded legally as money paid without considera- 
tion. The mere fact of a gratuitous bailee undertaking to 
hand over money to a third person 'vyas sufficient to raise an 
implication of consideration. Consideration in English law 
means some profit or advantage to the one party, or some detri- 
ment, disadvantage or liability iiicurred by the other party : 
see. the. definition of consideration in Misa v. Currie (1). In 
the present case the cashier, acting on behalf of the firm in 
requiring a stamp receipt for money handed to an assistant to 

(l) (l87e) L. ri. 1 App. Ca3. 
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be laid, out for tlie piirposows of the firm, would acquire the ' 

-■ ad¥aiitage of an evidentiary document which'would be valuable Buen & Co., 
lor purposes of account. Moreover, the assistant in receiving 
the money impliedly undertook to expend it for the purposes 
nf the firm, and incurred a liability to account for its due and 
proper expenditure wiiich could be enforced by action. He 
was, in fact, in the position of. a gratuitous bailee, and tlm law 
iinport:S the doctrine of consideration into every bailment. 

In the legal sense, therefore, there was consideration, and the 
transaction could not properly be viewed as a pajunent without 
consideration so as to be exempt from stamp duty : Attorney- 
General v. Carlton Bank (1) referred to. 

Jfr. B. Ghahmmrii, for Messrs. Burn k Co. The argument 
of the learned Advocate-General is based on a total miscon- 
ception of the true nature of the transaction. Sums of money 
have beeai made over by the cashier of the firm to its various 
assistants for facility of businevss and for meeting its liabilities 
to various creditors. And until paid out to the creditors, the 
money continues to be the money of the firm and in its posses- 
sion, although distributed amongst several servants of the firm 
for the efficient carrying out of its busmess. It is like putting 
money by a person in several safes in his house, and the so 
called receipts in this case may be well compared to keeping a 
note of the contents of each safe. Further, what are the rela- 
tions between the firm on the one hand and its servants on the 
other in respect of the sums made over to them in the circum- 
stances of this case ? The servants are in no sense the debtors 
of the firm in respect of these sums ; their liability, if any, in 
this respect, arises from the subsisting relationship of master 
and servant. AvS between the assistants and the cashier, the 
documents under consideration cannot properly be called 
acquittances. They are merely memoranda and not discharges. 

Further, how can it be said that there was any contract between 
them ? The absurdity of the whole thing was quite apparent 
from the difficulty my learned friend found in answering yoiir 


(1) [18993 2 Q. B. 158, 
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'Lordship’s questions as to what the coiisidorationwasj and 
from whom it moved and to whom. Why should the Revenue 
Authorities expect to be paid more than once in respect of one 
and the same transaction ? Proper stamp is of course paid 
on sums paid out by the firm to outsiders and creditors. The 
ease of Attorney -‘General v. Carlton Bank (i) is distinguishable. 
The English statute makes no provision for exemption for 
payments made without consideration. Then, the money in 
that case did not come into the possession of the Bank until 
Cox well made it over to the Bank. 


Jenkiks C.J. This is a ease which has been referred to 
this Court under section 57 of the Indian Stamp Act, and 
though the case submits, for our consideration, several docu- 
ments termed pay orders, it has been agreed by the contending 
parties that we should express our opinion as to the liability 
to stamp-duty of one only of these documents, and that this 
opinion should be treated as governing the rest. 

Tlie document selected for this purpose is in these terms : — 

■■ BURN & CO., LD,, HOWRAH, Pay Order ge$4 

in favour of Mr. J. C. Hinde. 

Account — Export Gash. 


Pabtioulars. 


Cw 


i To amount of freight for export 
1 charges on Orders Nos. 11085, 
I 11138,3783,3577,2632 


Received Pvs. 70 (seventy only), 

C. Jones— 20-6-1908. 
Rupees seventy only. 

J. C, Hinde. 


Rs. 


70 


I 70 


Exmd.— J, N. M. 

Dated the 20tli June 1908, 
Pay rupees seventy only. 
Annas — JSfiL Pies — Nil. 


SiG'NATUBE op 
Payee. 


; I’ay- 

i (Initials iilegible). 
I 20-6-1908. 


Entd. C. K. Folio 
20-6-1908. 


(1) [1899] 2 Q. B. 158. 
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‘'' Orders Kos, 11085, 11138, 3783, 3577, 2032. 
Pay order. 


lo-o.iim 


1910 

Bfrx & Co,^ 
In rc^ 


Accounts-— 

Mr. Rib BIN'S, .Ten'k'jxh 

Please issue a pay ordter for Pts. 70 (severity oniy) being freight 0!i ilie ahre.-e 
orders. 

.The 19th Jhup- 19f)S. C. Joeus. 

' The Wth June Wm, ' .h C. Bixoh.’' 


Aeeordiiig to the staternent Biibniitted foroiir o'piiiidjo \vlia,t 
happened in the ordinaiy course of t-he Company’s hiisiness 
was this. 

'T-^ret^iously to disbursement of the sums in question, pay 
orders were made out by the Accounts Departmedit of the 
firm and were sent to the cashier, who paid the sums to the 
assistants. At the same time the assistants acknowledged 
receipt by signing their names or initials outlie pay orders, in 
some cases also writing the word 'LReceiTed ” on the pay 
order.” 

It will be seen that in the pay order I have read, C. Jones 
wrote his name below the words “ Received Rs. 70 (seventy 
only).” Tliis, it is said, is a receipt whieli requires to be stamped 
under the Indian Stamp Act. The provisions of that' A(?.t 
which are directly applicable are section 2 {2S} and Article 53 
in the first Schedule. It is provided by section 2 (2o) that a 
receipt includes (among other things) any note, memorandum, 
or writing whereby any money is acknowledged to have been 
received, while Article 53 exemj)ts from duty a receipt for any 
payment of money without consideration. The argument 
for the Board is briefly tliis -.—Money was received by the 
assistant from the cashier ; this was acknowledged by a wiit- 
ing ; and the payment of the money was not without considera- 
tion. Consideration, it was said, moved between the cashier 
and the assistant, and there was a contract between these tu'o 
servants of the Company. But this argument appears to me 
to give the go-bye to the realities of the case, and to concen- 
trate attention on one feature of the transaotion without regard 
to the rest. ^ 


83 


64:0 


INDIAN LAW REPORTS. [VOL. XXXVII. 


1910 

B.trBN :& ,Co» , 
Jn re. 

Jenkins 

'O.J. 


Now, what was the transaction? The Company owed 
money to a creditor, and for the purpose of discharging this 
liability, the Company’s money was handed by the Company’s 
easMer, its custodian, to the Company’s assistant in order 
that he might hand it over to the creditor. Until the money 
was handed over to the creditor, it throughout continued to be 
the Company’s money and to be in the Company’s possession, 
though its custody was at one time with one of its servants and 
at another time with hnbther : -Bco:? v. ParacUce (1) and Rex v. 
llltirray (2).^ It loses sight of the true relations between those 
concerned to say that there was a contract between the cashier 
and the assistant-, or that consideration moved between them : 
for i ho puippse of the niatter in hand, they were parts of the 
machinery whereby the business of a large concern has to be 
carried on ; and the signature by C. Jones was but a useful 
expedient for the purposes of the internal economy of the Com- 
pany’s business, affording a means of identifying the assistant 
through whose hands the Company’s money passed for pay- 
ment to the Company’s creditor. 

The Advocate-General has relied strongly on Attorney- 
General V. Carlton Bank (3), and has, indeed, suggested that 
it covers this case. But that decision is clearly distinguish- 
able. It was a decision on the English Stamp Act, 1891, in 
which there is no provision, as there is in the Indian Act, for 
exemption when payment is made without consideration. 
And it is further to be noticed that there the money, for pay- 
ment of which the acknowledgments were given, was received 
by C. S. Coxwell from customers of the Bank and handed over 
by him to the Bank, so that the money did not come into the 
Bank’s possession until handed over by Coxwell. In the 
opinion of the Lord Chief Justice, when Coxwell handed over 
the moneys to the Bank, he, in fact, was paying a debt (see at 
p. 164), and the receipt was given by the Bank. Here, how- 
ever, it would be impossible to hold that there was the relation 
of debtor and creditor, either between the assistant and the 

(l) (1766) 2 East P. C. 665. (2) (1830) 1 Moody C. C. 276. 

(3) [1899] 2 Q. B. 158, 
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j'casiiier, as argued by the Advoeate-Generalj or as between, lyiO 
the ass.istaiit and Ms employer, the Company. Buek & Co., 

At til© same time it is significant that the Lord Chief Jus- 
tice gave a iimiiifest Indication ot‘ opinion, as^ to which the 
Solicitor-Gleiieral on belia.lf of the Crown assented,, that the 
iiiiiltiforiii invoices in large shops for the purpose of :ideiitifying ' 
the particular clerk through wvhose hands money passed did 
not require to be stamped. . ■ , 

It has been urged that the case is one of great importance 
to, the Board of Reveiiiie, but its importance probably lies not . 
so inuch in the direction of the possibility of increasing the .re- 
ceipt of revenue as of einbarrassing the conduct of business, , 
for .were we. constrained to decide in the Board^s , favour, it .is 
not unreasonable to suppose that these signatures -would not 
be taken. But these are considerations with wdiieli we have, 
no concern. Our duty is to construe the Act and apply it .to 
the transaction' under consideration, and so. doing, ' we , hold , 
that the document submitted for our consideration does not, ■ 

' require a receipt stamp by reason of C. .Jones’ signature thereon. ■ 

By the agreement of counsel this decision will govern the, 
ease as to the other documents. 

Doss AK'D Chatterjek J''J, concurred. 

S. M. 
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Before Sir Lawrence H. Jenkins, K.G.LE., Chief Justice, Mr, Justice Breti, 
Mr. Justice Woodroffe, Mr. Justice Mookerfee, Mr. Justice Holmwood, 
Mr. Justice Skcirjuddm and Mr. Justice Doss. 

BAHADUR 

V. 

ERADATULLAH MALLICK.^^ 


“ Court memung of — Offence brought under the notice of the Court in the 
course^ of a judicial proceeding — Proceeding instituted by one Munsif for 
resistance to attachment of moveables in execution — Preliminary inquiry and 
final order by successor — Ijcgality of order — “ Judicial proceeding ” — Execu- 
Hon proceedings — Criminal Procedure Code {Act V of 1898) ss. 4 {m), 476. 

The word “Court'" in s. 476 of the Crhiiiiial .Procedure Code includes tlio 
successor of tlie Judge before whom the alleged oftenee was committed, otto 
whose notice the commission of it was brouglvt in tlie coiuse of a judicial pro- 
ceeding. 

Where, tiiere-fore, the judgment -creditor brought to tlie notice of tlie Mun- 
sif, on the 23rd December 1008, the fact of resistance to the attachment of 
moveables in execution of his decree, and the Munsif called upon the opposite 
party to show cause, but Ins successor, after holding a preliminary enquiry 
under s. 476 of the Code, ordered their prosecution, on 6th October 1009, 
for offences under ss. 183, 186 and 3o3 of the Penal Code; — 

Meld, that the order was not without jurisdiction. 

Action under s. 476 should, as far as possible, be prompt and expeditious 
and not unduly protracted. 

The definition of a “ judicial proceeding ” in s. 4 {ni) of tlie Criminal Pro- 
cedure Code is not exhaustive. It includes an execution proceeding; and the 
resistance to tlie attachment of moveables is, when reported or complained 
of to the Court, an offence brought under it;S notice in the course of a 
judicial proceeding within the meaning of s. 476 of the Code. 

Slioikh. Eradatulla Mallick and his father, the talnqdars of 

village Jhansi, in the Hooghly District, obtained two ex parte 
rent decrees in suits Nos. 413 and 414 of 1908, respectively, 
against the petitioner, Pran Krishna Mandal, and his brothers. 
Applications for execution of the decrees were made, on the 

**'Be£erence to Full Bench in Civil Buie K'o. 77S of 1910. 
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; ITtii Septeiiiberj^ to Babii B. B. Muferjee, Third,- Muiisif of 

I Howi'ali, who orckyred ^ra-rrants of attaclimejh- of the iiioTeables 

of the judgment-debtors to issue on tlie 10th December. €hi Eeabax- 
the 23rd peons, Jagdish Cliunder Gliosii and Sitai Chiinder 
Boy., went with the twn warrants to Hakola, accompanied 1.)\’ 

Kiran Sardar, the identifier, and Ashiitosh Sardar, a driimiiier. 

After Jagdisli had attaelied certain' articles in the house of 
Pmn Krishna, tlie latter came and as].ved for half an iiour’s 
time to pa}'. He tiieii went away, but returned shortly after 
with 10 or 12 persons. The petitioners, Bahadur and jUaiiik, 
tore up the w'ari*ant'Sj niiiie some of tlie otliers re-captured the 
attached property and assaulted the peons, the identifier and 
the driiiniiier. On the same day the peons submitted separate 
reports of the occurrence, and ttro applications were made by 
t the decree-holders to the Mimsif praying that tlie petitioners 

I’ might be co.mmitted for trial under sections 183, 186 and 353 

f of tlie Penal Code, and the Munsif issued notices iipon.tlieni, 

; under section 476 of the Criminal Procedure Code, to show 

cause why they should not be prosecuted as prayed for. Ho 
fixed the 23rd January 1909 for the hearing of the ease, but it 
was subsequently post.poned from -time to time at tlie instance of 
the one or the other p)arty. Babii B. B. lliikerjee was transferred 
I on some date after the 1st May. His successor, Babii P. K. 

i Mukerjee, after several other postponemduts, ultimately took 

tlio matter up on the 25tli September and exaininod the peons, 

' the identifier and tlie drummer. By liis order, dated the 
6th October, lie directed the prosecution of the five pc^titioiiers 
under sections 183, 186 and 353 of the Penal Code, and sent 
a, copy of his order to the District Magistrate of HovTah. 

Oil the 2ist January 1910, the petitioners moved the Ses- 
•sioiiB Judge of Hooghly, who at first determined to send up a 
report to the High Court recommending the quashing of the 
order, but he dismissed the application on the 31st, on the 
ground that he had no power to refer the case. The petitioners 
'then,: on the 21st February, obtained, a Rule from the High 
Court (Mookeijee and Teunon JJ.) which came on for hearing 
before the same Bench. Their Lordships, after hearing the 
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learned pleadens for the parties, determined to^ send the case 
.for the decision of a Full Bench, in the following terms 

“ We are invited in this Rule to set aside an order made under s. 476 of the 
Oi’itiiinal Procedure Code, on the ground that the offence in respect of which it 
has been made was not brought to the notice of the J udicial Officer who made 
it. The circmiistances under whicli the order was made are not disputed. 
On the 17tli September 1908, EradatiiUah Mallick and others, one of whom is 
the opposite party to this Buie, applied in the Court of tlie Third Munsif of 
Howrah for the execution of a decree which they held against Pran Krishna 
Mandal and others, some of whom are petitioners before this Court. Writ of 
attachment under s. 254 of the Civil Procedure Code was directed to be issued 
on the lObh December 1908. At the time when this WTit w&s executed obstruc- 
tion Avas caused by certain persons : the peon, tlie drummer and the identifier 
wore assaulted, copies of the wudt w-ere torn into pieces, and the moveable 
properties attached were snatched a^vay. On the 23rd December 1908 the 
peon mad© a report to this effect, and the decr© 0 -holder.s also applied for the 
prosecution of the persons who were alleged to have committed these offences. 
The Munsif, Mr. B. B. Mukerjee, directed notices to be issued on the persons 
named in tiie petition to show cause uffiy tliey should not be criminally prose- 
cuted. Tlie notices w^er© served in due course. The parties called upon to 
show cause appeared, and upon their application time was granted to them 
to put in their defence. The decree-holder took out smnmonses upon his 
witnesses, and, as some of the witnesses so smnmoiied did not enter appear- 
ance, fresh processes had to be issued and tlie case adjourned, from time to 
time, at the instance of one or other of the parties. Meanwhile Mr, B. B. 
Mukerjee ’was transferred, and Mr. P. K. Mukerjee succeeded him on some 
day between the Isb May and 5th June 1909. The persons called upon to 
show cause repeatedly obtained adjournments to enable them to produce 
evidence, oral or documentary, with the result that the ease was not heard 
till the 4th October 1909 ; the ease was closed on the day following, and the 
order under s. 476 w-as made on the 6th October 1909. The %'alidity of that 
order is now attacked substantially on tlie ground that Mr. P. K. Mulmrjee 
had no jurisdictioir to make it, inasmuch as the offence alleged to have been 
committed was not brought to his notice, but to the notice of his predecessor. 
In support of this proposition, reliance is placed upon the decision of the 
majority of a Pull Bench of this Court in Begu Singh v. (1), which 

was foUow^ed in Kartih Ram BJuikat v. Emperor (2). It is also suggested, 
somewhat faintly, that s. 476 is inapplicable, inasmuch as an execution pro- 
ceeding is not a judicial proceeding, and, therefore, the commission of the 
offence cannot be said in this case to have been bi’ought to the notice of tiio 
Court in the course of a judicial proceeding.” In support of this proposition 
reliance is placed upon tlie cases of Hara Charan Mooherfee v. King-Emperor (3) 
and Kanto Ram Das v. Qohardhan Das {4^). 

(1) (1907) I. L. B, 34 Calcs 551. (3) (1905) L L, K, 32 Caks 367. 

(2) (1907) I. L. B. 35 Calc. 114. (4) (1907) T. L, B. .35 Caks 133. 
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In so far as the first of the groitncls nrged on behalf of the petitioner is eon- 
c-emed, it laiist be eoiieeded that the Foil Bench decision to. which reference 
is made does suppoit in Tlie majority of the Court decided in t.|iat ease tliat 
the expressloii “Court’’ in s. 476 means the Judge who tries the c?ase in the 
Court before wliieh the ofience is committed. If this view is adopted, there 
is no room for controversy that the order now under consideration wa.s mad© 
without jiirisdiction. The learned vakil who lias appeared to show cause has, 
however,, invited us to re-eonsider the matter in view of the fact that the rule 
laid down in. the Full Bench ea.s© has been dissented from by the learned Judges 
of the Bombay and Allahabad High Courts [In re Luhshmidas Lalji (1) and 
.Ginvar Preisad v. King-Emperor (2)], wliile the case o.f EaMnmdulla Sahib v. 
Emperor (3), though it may at first sight appear to support the contention of 
the petitioners, is found on closer examination to decide merely t.hat the power 
conferred by s. 476 is propenly exercisable only at or immediately after the 
coneiusion of the trial. We have carefully examined the decisions to which 
reference has been made, with the result, that we feel constrained to express the 
doubts we ©.ntertaiii as to tlio soundness of the view that in s. 476 the expres- 
sion “Goui’t” signifies the Judge who tries the case. Tije line of reasoning 
wliich commended itself to the majority of the Full Bench was tliat, unless 
this view of the scope of s. 476 was adopted, there would be no reason for the 
existence of s. 195. The case which was then before the Court was one of the 
commission of an offence in the course of a judicial proceeding, and it was held 
that, if the power conferred by s. 470 is to be exercised in a case of this descrip- 
tion* it ought to be exercised at or immediately after the conclusion of the 
trial The inference was, therefore, drawn that the power conferred by s. 476 
could be exercised only by the Judge who tried the case in the course of the 
trial of which the alleged offence was comiiutted. Siiffieieiit attention does 
not appear to liave been paid to the other contingency contemplated by tlie 
section, namely, the commission of an offence, not before the Court, but 
brought to its notice in the course of a Judicial proceeding. In such a contin- 
gency it is obviously impracticable to make an order under s. 476 on the basis 
of the materials before the Court, which has seisin of the judicial proceeding. 
This is well illustrated by the facts of the case now before us. Here it was 
alleged that offences of a serious nature had been committed while officers 
of the Court were making an attempt to execute the writ and to attach the 
moveables of the judgment-debtors. Obviously, air investigation into the 
truth or otherwise of this allegation ]3y means of evidence adduced before the 
Court would be essential, and the matter to be investigated would be distinct 
from the determination of any question wiiich might arise in relation to the 
execution of tlie decree between the decree-holders and the judgmont-debtors. 
Here the investigation was taken up immediately after tlie matter was 
reported to the Court; but during the pendency of the enquiry the 
presiding officer was transferred. The w4iole of the evidence was adduced 
before his successor, who held that a prima facie case had been made out so as 
to justify an order under s. 476. Indeed, the learned vakil for the opposite 

(1) (1907) 1. J^. R, 32 Bom. 184, (2) (1900) 6 A. L, J. 392. 

(3) (1908) I. L. R. 31 Mad. UO, 
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party lias siiggeeted that in a case of this description the expression “Court’* 
cannot mean the officer who had seisin of the execution proceedings, and he 
has sought on this ground to divstinguish the Foil Bench decision in Begu Singh 
V. Emperor (1). It is manifest, however, that the expression “Court” cannot 
be interpreted in two different waj’s in the same section in two different cases. 
We cannot hold that, in the ease of the commission of offences before a Court 
111 the course of a judicial proceeding, the expression “Coiut” means the officer 
in whose presence the offence is committed, whereas in the case of offences 
alleged to have been committed, not in Court, but elsewhere, and brought to 
the notice of the Court, the same expression does not mean the iiresidinii 
officer. Tiie position is intelligible that in the former class of cases the siui- 
cessor of the Judge before whom the alleged offence has been committetl should 
be very reluctant to make an order under s. 476 when no such order has been 
made by his predecessor, wlio, with all the materials before him, did not think 
it proper to make any such order ; but it can hardly be affirmed tliat under no 
circumstances should the suecossor in office of a Judge make an order under 
s. 476 ; for, as Mr. Justice Chaiidai^arkar points out in the ease of In re Laksli- 
niidcis Lalji (2), the fact that an offence liad been committed may be discovered 
after the original Judge lias ceased to be a member of the Court. In the second 
class of cases, however, it is fairly clear that, in order to determine whether the 
alleged offence brought to the notice of the Court has been committed, an 
independent invostigation would be necessary, and it is not easy to realize 
on what principle the position can be defended tliat such enquiry must be by 
the Judge who liad seisin of tiie proceedings, and not by his successor. It is 
not necessary for us to examine minutely the reasons given in the judgment 
of tlie majority of the Full .Bench in Bega Singh v. Emperor (i). We may 
state generally that v'e agree with the comments made thereon by the learned 
Judges of the Madras and Allahabad High Courts in the two cases already 
mentioned. As the question is one of fundamental importance, and as we are 
unable to appreciate the decision of the majority of the Full Bench, we must 
refer for the consideration of a Special Bench the following question: 
Whether the exi:)ressioa “Court,” in s. 476 of the Criminal Frocedure Code, 
means the Judge before whom the alleged offence has been committed, or to 
whose notice the commission of the alleged offence has been brought in tiie 
course of a judicial proceeding. 

The second gToimd,* which has been faintly suggested in support of the 
Kule, is that an execution Yn'oeeeding is not a judicial proceeding within the 
meaning of s. 476. Upon this point there is a dive»’gence of opinion. The 
cases of Hara Charan Mooheriee v. King-Emperor (3) andtSianio Bam Das v. 
Gohardhan Das (4) appear to support the petitioners’ view. The cases of 
Bhola Nath Dey v. Emperor (5), and Dakhineswar Misra : v. Haris Ohtf ndr a 
Chatter ji (6) support the opposite conclusion. Our own inclination is to adopt 
the rule laid down in the cases .of Bhola Nath Dey King-Etnperor (5) and 


(1) (1007) I. L. R. 34 Calc. oal. (4) (1907) I. L. R. 35 Calc, 133. 

(2) (1907) L L. R. 32 Bom. 184, 191. (5) (1905) 10 C, W. Isk 55. 

(3) (1903) I. L, R. 32 Calc. 307/ (6) (1009) iO C, L. J. 450. 
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Dakhiueswar Minra v, Haris €%mdra Chf^ttcrjl (1). As under the rules ol* the p.flO 
Court the whole ease has to be .considered by the SpeeiahBeiick. tliis question ' 

, . . , , , . . BAIJ ADCR 

also will oo open ior coiisideration. ■ 

Bhadat- 

Babu Manmaiba Naih 3IooIcerjee, for tlie petitioners. The yiALLiciq 
ease falls within the decision in Begii Singh t. Emperor (2) 
which ,is;good law. I rely on the wording of section 476, which 
shows that Court®’ means the Judge before whom, the 
offence is committed or to whose notice it is hroiight in the 
course of a judicial proceeding. The scope of sections 195 
and 476 is different. When the Court proceeds under the 
latter section, it takes the responsibility of the prosecution on 
itself. I adopt the reasoning in the case cited above. If the 
successor can pass an order under the section, an injustice 
might arise from his not knowing the facts of the case. The 
reference to the Full Bench here proceeds on tlie Bombay 
and Allahabad cases mentioned tlierein. The latter loses sight 
of the words brought to its notice.” Section 476 contemplates 
a summary inquiry by the same Judge exercising Iiis discretion. 

The successor does not exercise the discretion contemplated 
by the section, but continues the proceedings. As to the 
second question, an execution proceeding is a ministerial and 
not a judicial proceeding : Hava Charan ilooherjee v. King- 
Emperor (3). 

Babu Harendra Nath Jlitra, for the opposite party, was 
called upon to argue only the first question referred to the 
Full Bench. [xAfter comparing the arrangement of the sections 
corresponding to sections 195 and 476 in the earlier Codes, he 
continued:] Section 476 defines the procedure applicable to 
complaints of public servants and of Courts under section 195. 

This is the answm^ to Begu Singh y. Emperor (2). There is 
nothing in section 476 which restricts the meaning of the ^vord 

Court.” As to hardship or inconvenience, the section provides 
a preliminary inquiry as a safeguard against it. Besides, this 
is no ground for limiting the meaning of the word. TJie object 
of section 470 is explained in IsJiri Prasad v. Sham Lai (4), 

(I) (19U0) 10 C. L. J. 450. (3) (1003) I, L. R. 32 Cak*. ;kU. 

f (2) (1007) I. L. K. 34 Calc. 551. (4) (1885) X. L. B, TAIL 871. 

m 
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1910 , ^ and by the addition of the opening words to section 200 : In: 

Bahadtjb re Lahshmidas Lalji {l)^ Oirwar Prasad v. King -Emperor { 2 ) 
Ebadat- P' Emperor t. Molla Fnzla Karim (3). The .case 

Malliot MahmaduUa Sahib y. Emperor (4) merely decides that 

action under the section should be prompt. 

The judgment of the Court (Jenkins O.J., Brett, Wood- 
EOFEE, Mookerjee, Holmwood, Sharfuddin and Doss JJ.) 
was as follows : — 


Two questions have been referred to us for decision in this 
Rule, namely : — 

{i) Whether the expression ‘‘Court’’ in section 476- of. 
the Criminal Procedure Code means merely the . Judge ■ before . 
whom the alleged offence has been committed, or to. whose 
notice the commission of the alleged offence has been brought 
in the course of a judicial proceeding ? 

(ii) Whether an execution proceeding is a judicial pro- 
ceeding” within the meaning of section 476 of the Criminal 
Procedure Code ? 

Upon a careful consideration of the cases mentioned in the 
order of Reference, as also those cited at the bar » and upon 
an examination of the language of section 476 of the Criminal 
Procedure Code, we are of opinion that there is nothing in 
that section to warrant our withholding from the word “ Court ” 
its natural meaning with the sense of continuity this implies, 
notwithstanding any change of officers. 

We are of opinion that the finst question ought to be an- 
swered in the negative. 

The second question ought, in our opinioii, to be answered ■ 
in the affirmative. We entertain no doubt that an execution 
proceeding is a judicial proceeding the definition in section 
4, clause (m) of the Code of 1898 is clearly not exhaustive. In 
this case the alleged offence was brought under the notice of 
the Court in the course of such judicial proceediiig, and hence 
section 476 clearly came into play. 

(1) (1907) L L. ft. 33, Bom. 184 (3) (1005) I L. R. 33 Calc. 193, 

(2) (1909) 6 A. L. J. 392. (4) (1908) I. L. R. 31 Mad. 140, : 
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It follows, therefore, that Mr. P. K. Mukerjee had jmis- i9io 
diction to make the order of the 6th October 1909. At the BahIbch 
same time we mast express our disapproval of the undue pro- erabai- 
traction of the proceedings. Action under this section should, 
as far as possible, be prompt and expeditious. The alleged * 
offence was brought to the notice of the Court on the 23rd 
December 1908, and it was not until 6th October 1909 that the 
Court passed its final order. 

The Rule i.s accordingly discharged. There will be no order 
as to costs. 

K ir. M. Rule discharged. 

ORIGINAL CIVIL. 


Before Mr. Jmfkc ChiUy. 

BRIJRATAN i9!0 

Jan 24. 

JAYNARAIN.* 


Practke — Decree, ammdmeMt of— Decree not conjormahle to u>k<xt the Court 

intended — Inherent potver of Courts in India — Aiiachment, setting asMe of — 

Sheriff's right to Poundage — Civil Procedure Code (Act V of 1908) s. 152. 

The Courts in India have an inherent power to amend or var^^ deci*ees so 
as to bring them into accordance with the judgments, alter they are signed ):>y 
the Jui.lges, even if tliey do not fall within section 152 of the Civil Procedura 
Code (Act V of 190S,) * 

In re Swire (1) referred to. 

..^Aimtvortk v. Wilding (2) distinguished. 

The Sheriff is only entitled to poundage on sums levied : so where a seizure 
is wrongful and is withdrawn by direction of law, the Sheriff receives no 
poundage. 

Mortimore v. Cragg (3), In re. Ludmore (4) and In re Thomas (5) followed. 

Rules were obtained by the defendants, Jaynarain and 
others, calling upon the plaintiffs to show cause {a) why the 

* Applications in Original Civil Suit No. 85 of 1900. 

(1) (1885} 30 CIi. D. 230. (3) (1878) 3 0. P. D. 210. 

(2) [1890] 1 C!i. 073. (4) (1884) 13 Q. B. D. 416. 

(.5) [1890] 1 Q. B, 4G0. ■ O . 
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decree in the suit should not be amended by inserting a clause 
HRy ii:\TAN as to the payment by the plaintiffs to the defendants of interest 
jAYNAiiAiN accumulated on certain Government promissory notes up to 
the 22nd September 1909 ; and (5) why the execution issued in 
this suit against the effects of the defendants should not be set 
aside and the attached property released. 

The facts of the case are shortly as follows. The plaintiffs 
and the defendants were members of a Marwari family /and 
matters at issue between them were in respect of the various 
businesses carried on by the members of the family in partner- 
ship. Musammat Gota, the mother and next friend of the 
infant plaintiffs, filed the present suit on their behalf in the early 
part of 1909 against one Buldeo Dass. Buldeo Dass died in July 
1909, and the present defendants were substituted on the record. 
In August 1909, one Bai Bahadur Kustoor Chand Daga was 
appointed guardian of the property of the minor plaintiffs. 
A petition for compromising the suit was drafted by the plaint- 
iffs’ attorney, and after being altered in parts by the defend- 
ants’ attorney, was eventually agreed upon, and the matter 
came before Mr. Justice Chitty on the 29th November 1909 
for settlement, and his Lordship passed the following order: 
‘‘Decree in terms of petition. Certified that the terms are 
for the benefit of infants. All securities and promissory 
notes wiU be paid to the guardian appointed by the Oouit 
to be endorsed in the name of the guardian.” There was 
some delay in drawing up the decree. The decree contained 
ynro stipulation as to payment by the plaintiffs to the defend- 
l iants of interest accumulated upon Government promissory 
notes up to the 22nd September 1909, but directed, among 
other things, that Jaynarain should endorse and deliver over 
to Kustoor Chand Daga, the guardian of the property of the 
plaintiffs, certain Government promissory notes, and that 
upon the endorsements and payments being made/ satisfaction 
in respect of the decree should be entered up. 

The decree was filed on the 7th January 1910, and on the 
10th January the plaintiffs applied to the Court for execution of 
the decree by attachment of the safes and cash-boxes belonging 
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to the clefciKlants. The Court not l3eing piit in possession of 

the full facts at that time ordered execution to issue. On the bp^jratan 

11th January tlie writ was handed to the Sheriff and wns exe- jayhabain. 

cuted ' that same day by the seizure of the contents of a safe at 

tlie defendants* guddL Thereafter, on the 13t}i Janiiarj% the 

defendants applied for, .and obtained the present two rules. 

■Mr. Knight (with him J/f. N. N. /Sircar), for the defendant 
Jaynarain. The Sheriff’s name is not included in this rule, so 
he has no right to appear here. The rule is quite clear : Lush’s 
Practice, 3rd edition, 942 ; Chitty’s Archibald’s Practice, i3th 
edition, 1261. Tlie principle is, no sale no poundage: Ililes 
V. Harris (1). If the Sheriff' has any claim for poundage let 
him file a suit. 

Jfr . Stokes^ for the Sheriff. I am entitled to my poundage 
out of the property attached and which is m my ])ossession ; 

Harding v. HaU (2). No order is ever made against any person 
unless he is given an opportunity of being heard : Johnson v 
Marriat (3). 

Mr. B. Chakra varii (with him Mr. 8. B, Das), for the 
plaintiff, showing cause. The Court can set aside an attachment 
if there is any irregularity in the order, or some misconduct of 
the person taking out execution which is in the nature of fraud 
come to beltveen the parties. The mere presence or absence of 
the defendant is no ground for preventing execution of a decree. 

A consent decree, signed and filed, cannot be amended by 
motion ; it must be by suit. The order was made under order 
XXI, rule 17. Order XXI, rule 12, has no apxfiieation hero : 
see order XXI, rules 30, 31. 

With regard to the payment of Rs. 96,000, w^hy should I not 
ask for attachment ? I can attach any property of the de- 
fendant, or attach him and send him to jail, if necessary. As 
long as the decree stands and is carried into execution, the 
Court executing the decree cannot go beliind that decree and 
then gmnt the applicant relief on the ground that it ought to ha ve 
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ipio been in another form. -'The decree cannot be varied by motion. 

BRijBATiK The case of Ainsworth v. Wilding (1) discusses the same words 
now to be found in order XXVIII, rule II. All the cases are 
cited in Daniell’s Chancery Practice, page 349. After the decree 
is filed, the only jurisdiction the Court has is under order 
XXVIII, rule 11. In Belchambers’ Rules and Orders, page 
186, provisions are made with regard to speaking to the minutes 
of the decree and no further. The Court cannot vary the 
decree now at the instance of one of the defendants : order 
XXI, rule 31. 

Mr. Knight {contra). Persons seekiirg e* parte orders must be 
thoroughly open with the Court. Here the order has been 
obtained by a disreputable trick, the attorney on the other side 
suppressing certain facts. A fraud having been practised on the 
Court, the Court has an inherent right to recall the order : 
Mahomed Mira Ravuthar v. Savvasi Vijaya BagJmnadha Gopalar 
(2). I do not seek a variation, but ask that the decree shall 
agree with the judgment ; Woodroffe and Ameer Ali’s Civil 
Procedure Code, 1908, page 833 ; In re Swire (3), SMinoright 
Y. Clements (4), E. v. E. (5) and Bibi TasUman v. Harihar 
Mahto ( 6 ). 

Order XXI, rules 30 and 31 do not apply. This is not a 
decree for payment of money. A general power-of-attomey 
by the defendant will not cover the case ; it must be special. 
Order XXI, rule 34, is the only rule that applies to this case, 
and it is significant that the other side have never referred to 
it at all. As to attorneys insisting upon the strict letter of 
their rights, see the dictum of Rigby L. J. quoted by Lopes L.J. 
in Graham v. Sutton, Carden rf; Co. (7). 

Chtttv J. These are two rules obtained by the defendants 
in suit No. 85 of 1909, calling on the plaintiffs to show cause (i) 

(1) [1896] 1 Oh. 673. (4) (1800) 38 W. R. 746. 

(2) (1899) I. L. R. 23 Mad. 227 : (.5) [1903] P. 88. 

L. R. 27 I. A. 17, 27. (6) (1904) I. L. R. 32 Calc. 253 ; 

(3) (1885) 30 Ch. I). 239. 9 C. W. N. 81. 

(7) [1897] 2 ai. 367, 370, 


i 
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wliy . tlie cleciree iii tlie suit should not be a-ineiided bv inserting 
a clause as to the pajniient by the plaintiffs to tlie defendants 
,of interest accumulated on certain Government promissory 
notes up to the 22nd September 1909, and (ii) why the execu- 
tion issued ill tins suit against the effects of the defendants 
should not be set aside and the attached property released. 
The facts are shortly as follows : — The plaintiffs and the de- 
fendants are nieiiibers of a Marwari family, and the matters at 
issue between them were in respect of the various businesses 
carried on by members of the family in partnership. In the 
early part of 1909 the present suit ivas filed in the names of the 
plaintiffs, who are minors, by Musammat Gota, their mother 
and next friend. Biildeo Dass, father of the present defendant 
Jaynarain, and grandfather of the two minor defendants, was 
the original defendant. I am told that the terms of settlement 
which were eventually come to were in the main proposed and 
arranged by him. In July 1909 Buldeo Dass clied, and the 
present defendants on the record were substituted. Later on, 
the defendant Jaynarain w’as appointed guardian ad Hfew of 
the minor defendants. In August 1909 the appointmeni of 
Rai Bahadur Kiistoor Chand Daga as guardian of the proper!}’ 
of the minor plaintiffs -was completed. After the long vaca- 
tion, terms of settlement were finally arrived at between the 
parties. A petition for compromise was ckafted by the plaint- 
iffs’ attorneys and sent to the defendants’ attorneys for 
approval. It was extensively altered by Mr. McNair in red 
ink. In paragraph 16 he added to the statement that ‘rthe 
accounts of the said partnership businesses were made up and 
adjusted ” the following words up to the 22nd September 1909, 
and upon the footing that all interest up to and including the 
said date on the said C4overnment paper of the par value of 
Rs. 8,00,000 mentioned in the i3th paragraph hereof, and also 
on the Government paper of the par value of Rs. 1,75,000 
mentioned in the 23rd paragraph hereof as purchased on the 
25th September 1909, should be paid to your petitioner ” (f.e., 
Musammat Gota). ' At the same time, as it was tbe iiitent'on of 
the parties that the settlement should date as from 22nd 
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Mi) September 1909, it was necessary that tlie plaintiffs should 
Beijbaian make good to the defendants the interest on the Government 
Jaynabain. pQ'Per up to that date which they would draw on the notes, and 
CsirrY J accordingly added in the prayer of the petition 

to the words '‘that a decree be made in terms thereof” the 



words “and in particular for the endorsement and delivery bj? 
the defendant Jaynarain to your petitioners of the said Gov- 
ernment promissory notes {giving the numbers and amounts) 
upon your petitioners paying to the defendants the equivalent 
of all accumulated interest on the said Government paper up 
to and inclusive of the 22nd September 1909,” etc. The altera* 
tions by Mr. McNair were accepted in toto by the plaintiffs’ 
attorney. The petition so altered was engrossed in his office 
and signed by Mothura Dass Pachesia for Musammat Gota and 
by Jaynarain as w^ell as by the respective attorneys. To 
Mothura Dass Pachesia and Jaynarain it "was explained by the 
Court Interpreter. The petition must therefore be taken to 
represent the terms to which the parties consented at that 
time, and I cannot accept dhe present statement of Mr. A. C. 
Bose that he noticed that nothing had been added by Mr. 
McNair in paragraph 23 regarding the interest prior to 22nd 
September 1909, but did not notice what Mr. McNair had 
added about the interest in the prayer of the petition, or that, 
if he had noticed it, he npuld not have consented to its being 
made a condition precedent to the delivery of the securities. 
The matter came before me in Court on 29th November 1909, 
and after determining that the settlement was for the benefit 
of the several minors concerned, 1 passed judgment in terms of 
the petition. The Court minute is — “ Decree in terms of petition. 


Certified that the terms are for benefit of infants . All securities 
and promissory notes will be paid to the guardian appointed 
by the Court to be endorsed in the name of the guardian.” 
There appears to have been some little delay in drawdng up the 
decree. I am told by the Registrar that it w'-as at first drafted 
by the defendants’ counsel and subsequently re-drafted in the 
office. However this may be, it w^as certainly submitted to 
counsel on both sides for settlement, the point before counsel 
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being not so nwieli tiie form of the decree, as the legality of the 
order on Jaynarain to endorse and deliver over the Govemineiit 
promissory notes and Ms capacity to do so effectively. The 
decree as dravm contained no stipulation as to the pajnieiit by 
the plaintiffs to the defendants of the interest aceuniiilated 
upon the Government promissory notes up to 22iid September' 

1909. The decree was signed by me on 7tli January 1910. 
It dii“ected (rnlcr alia) that Jaynarain should endorse and de- 
liver over to Dewaii Kustoor Chand Bahadur, c.i.e., the guar- 
dian of the property of the plaintiffs, Government promissory 
notes of the aggregate par value of Rs. 7,25,000, and on behaii* 
of himself and the other members of the partnership other 
Government promissory notes of the aggregate par value of 
Rs. 2,50,000, and should also pay to the same person the sum 
of Rs. 96,700-12-9, and that upon the endorsements and pay- 
ments aforesaid being made, satisfaction in respect of the 
decree should be entered up. It may be stated that prior to 
the signing and filing of the decree the plaintiffs’ attorney had 
been calling upon the defendants’ attorneys to have this portion 
of the decree carried out. Mr. McNair had, however, declined 
to act on his own responsibility in tMs respect, or to advise his 
client to do anything until the decree wns filed ; at the same 
time there was no actual refusal on the part, of the defendants 
to carry out the decree. On the contrary, the fact that the 
notes, when seized, were found tied up together and endorsed 
in blank, show^s that they were ready for delivery when the 
time arrived. The decree having been filed on 7th January 

1910, the plaintiffs’ attorneys on that day sent to Messrs. Morgan 
& Co, a letter and one copy of the decree, and to Babu 
R. M. Chatter jee the attorney on record for the infant defend- 
ants and an assistant in Messrs.. Morgan and Co.’s office, 
a second copy of the decree. By what appears to have been 
gross carelessness on the part of the clerks in Messrs, Morgan 
& Co.’s office, both copies' of the decree and the letter 
were laid on the table of Babu R. M. Chatterjee who w^as absent 
from Calcutta. Mr. McNair was thus not formally apprised 
of the intention of the plaintiffs to apply for the execution of 
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the decree -at once. He seems 'to - have heard some •rumour of 
it on the 8th j but naturally did not pay much attention to it. 
The letter, though addressed to Messrs. Morgan & Co./ 
was not found by him until the llth, when he had seen Mr. A. 
0. Bose, and, having heard of it from him, made a search for 
'' it. Meanwhile, on the 8th January, the plaintiffs applied to the 
Registrar for execution of their decree by attachment of the 
safes and cash-boxes containing moneys belonging to the de- 
fendants at the giiddi of the defendants. The Registrar 
expressed a doubt whether execution in this way could issue 
at the instance of the plaintiffs’ next friend, as the decree ordered 
endorsement and delivery and payment of the moneys to plaint- 
iffs’ guardian Kustoor Chand Daga. He directed the application 
to be made to the Court. On Monday, the lOth January, counsel 
for the plaintiffs applied to me to issue execution. He did not 
fully state the facts of the case, and I understood from him that 
the sole point was whether, in the case of a decree for money 
in favour of infant plaintiffs, which ordered the money to be 
paid to the plaintiffs’ guardian, the next friend was competent 
to apply for the execution. I expressed an opinion, which I 
still hold, that he was. Only the decree-holder can appty for 
execution, and the question of payment out to the correct 
person could easily be arranged when the money, or any part 
of it, was realised. I do not absolve myself from blame for not 
looking more carefully into the matter, but at the same time 
I must say that, in a case of this nature, it was counsel’s duty 
to have placed the full facts before the Court and not to have 
taken the order without doing so. I should never have allowed 
the execution by attachment to go had I been put in possession 
of the full facts, and the order must in this respect be taken to 
have been made per incuriam. On the llth January the v^tit 
was handed to the Sheriff and was executed that afternoon by 
the seizure of the contents of a safe at the defendants’ guddi. 
These contents consisted of the identical Government promissory 
notes the subject matter of this decree/ certain hundies and 
receipts for money, and a sum of Rs. 260 in currency notes. 
On the 13th January 1910, on the application of the defendants’ 
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counsel j I gimited Ijotli the present niles, and 'both questions, 
i.e. , as to tiie aineiidiiieiit of the decree and as to t'lie attaehiiieiit 
have been argued before me. Tfie ahidavits are Y<a‘y Jai-k.\kaix, 

voliiiiiiiioiis, blit I do not think that I need go more Mly into i 

the facts. There is no question as to the facts as above stated. 

1 nil! first deal with the question of the amendment of the decree , 
as tlie question whether the decree is correct in form must have 
an important 'bearing on the regiilarit^^ of the execution. It 
was argued by the piaintiffs’ coimsel that the j)rocedure now 
adopted was incorrect, that the decree cou'id not be amended 
on motion, but that the plaintiffs must file a separate suit for ' 
that purpose. To that contention I caimot possibly accede. 

What is sought is to bring the decree into accordance witli the 
judgment of the Coiiit and with what it intended. ISTow it 
was clearly intended that the decree should be in terms of the 
petition. It was suggested that the prayer ivas no part of the 
petition, but that appears to me absurd. The prayer is the 
actual petition for relief, though it may refer back to the body 
of the document to avoid unnecessary repetition. It is only 
in respect of the provisions as to interest on the Government 
paper prior to the 22nd September 1909 that the decree does 
not accurately embody what the parties asked for in their 
petition. The case of Airmcorth v. Wilding (1), cited by the 
plaintiffs" counsel, was a totally different case, the motion 
there being to discharge a decree. 11 has been held in England 
that the Court has an inherent power to amend or vary a per- 
fected order wlien it finds that the judgment as drawn up does 
not correctly state what the Court actually decided and intended , 
even if the matter does not fall within order XXVIII, rule IJ, 

W'hich corresponds to section 152 of the Civil Procedure Code, 
and such a result is obtained on motion : hi re Swire, Mellor v. 

S^-vire (2). In my opinion the Courts in India have the same 
t inherent power, and I cannot see wiiy a separate suit should be 
" necessary here any more than in England. It is common 
ground that the plaintiffs w^ere to be responsible to the defend- 
ants for the interest up to 22nd September 1909, and I see no 

(2) (1S85) 30 Oh. D. 239* 
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reason wlmtever to suppose that the stipulation' regarding it' 
was not a,;ii integral part of the settlement to which by the 
petition they asked the Court to give effect. The plaintiffs® 
attorney,, Mr. A. C. Bose, cannot now be heard to say that 
that was not a term of the settlement, when I find it^ embodied, 
in the petition, which was accepted by him, and by Mothiira 
Dass Pachesia, the niwmm gormsta of lii,s client. I am.', there- 
fore, of opinion that the decree must be amended so as to bring 
it into accordance with the judgment of the Court. There is 
a slip in the petition for amendnient, and consequently in the 
rule, the request being to add the stipulation as to interest 
after not only the direction to endorse and deliver tlie Govern- 
ment promissory notes, biifc also after the order for the payment 
of the Rs. 96,700-12-9, It should of course come, as in the 
prayer of the petition of compromise, immediately after the 
direction to endorse and deliver the two lots of C4overiiment 
promissoiy notes, but with reference to both. Witli this cor- 
rection the finst rule will be made absolute. 

I now turn to the question of the execution and a.itacliment. 
I have already said that my order for execution in the foriii in 
which it was issued was made per incuriam, and on that ground 
alone it would be equitable that it should be set aside. There 
are, however, other reasons. The plaintiffs^ counsel argued 
that it could only be set aside on the ground of fraud or some 
irregularity. To this the defendants’ counsel replied by 
charging the plaintiffs and their attorney with, having perpe- 
trated a fraud upon the Cburt and snatched the order by a 
trick. I do not think that what was done amounted f o fraud. 
In the first place the plaintiffs’ attorney had given notice to 
the defendants’ attorneys that he would, apply for execution 
a,-t once. ...It was tlirou.gh the fault of liis own clerks that Mr. 
McNair did not receive that intimation at once. It can hardly , 
however, be called fraudulent if the plaintiffs’ attorney receiving 
no reply from the other side proceeded with^" his avowed inten- 
tion, 1 have already stated that I ought to have been more 
fully informed by counsel as to the nature of the case, and in 
tills. rcspe(*i both counsel a.nd the attorney instructing him 
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were to blame, but I do not think that I need say more than , 
this. I was also in, fault in not looking more ca,reMly into , 
the matter, and I do not forget that though these matters were 
settled betw^een the parties and the suit decreed on 29th Nov- 
ember 1909, the defendant Jaynarain had shown no great 
eagerness to carry the matter through, and the plaintiffs® 
people 'were not unreasonably indignant at the idea that there 
would be further delay, which w’^ould keep the plaintiffs out of 
their money and also prevent them from carrying on the busi- 
ness as arranged by the decree. 

On the ground of irregularity, however, I am clearly of 
opinion that the execution was bad. In the first place the decree 
sought to be executed was not the true decree between the 
parties. A very important provision had been omitted, which, 
if it had appeared in the decree, would have been fatal to the 
issue of the execution in the present manner and form. The 
precise amount of the accumulated interest has not been stated, 
but it must have been very considerable. Even a quarter’s 
interest 'would amount to nearly Rs. 10,000. Whether the 
payment of this sum by the plainbift’s be regarded as a condition 
precedent to the endorsement and delivery of the Government 
promissory notes, or an act to be performed simultaneously 
with the endorsement and delivery and payment by Jaynarain, 
It is obvious thrat execution against the effects of the defendants 
could not have issued until the plaintiffs had paid or given some 
a:SSuraiice for the payment of what w^as due by them to tl).e 
tiefendants. 

.Then there is the important circumstance that Kustoor 
Ghand Daga -^vas not in Calcutta and had not been here since 
the. decrc^e , was pa;SBed. Jaynarain also was absent, but this 
does not seem to me of so much importance. He could not be 
/■ aEowed by stayhig away to avoid performance of the Court’s 
order. ' But Kustoor 0,hand Daga’s . absence is a different 
matter. The o,rder was for endorsement and delivery to him 
and also for payment to him. So far as- the endorsement and 
delivery are concerned this must mean an endorsement into 
his name and a |;>ersonal deiiveiy'. .- In this respect the /case:- is; 
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one oi a decree for specific moveable property and falls under 
oMer XXI, rule 31. It does not, as was suggested by counsel 
for tbe defendants, fall under rule 34, which contemplates a 
decree for endorsement only, and further contemplates the 
negotiable instrument being in the possession of the decree- 
holder, or at any rate of the Court. I do not mean to say that 
if Jaynarain had refused to endorse and deliver over these- 
Government promissory notes as ordered br^ the Court, the 
Court’s order might not have been enforced by seizure of the 
notes, and if necessary by an endorsement by the Court itself. 
But in this case matters had never reached that stage. I do 
not think that it was open to the plaintiffs to seek to enforce by 
the attachment of the defendants’ effects, a decree of the Court 
which, in the circumstances, it was physically impossible for 
the defendant Jaynarain to carry out. It was argued that the 
defendants’ people might have handed over the Government 
promissory notes and made the payment of Rs. 96,700-12-9 
toMadan GopalDagawho, it was said, held a general power-of- 
attorney from Kustoor Chand Daga. To this the answ'er is 
that it is not proved that Madan Gopal Daga does in fact hold 
any such power. Still less does it appear that it would author- 
ise him to receive these Government promissory notes or this 
paymeirt for Kustoor Chand Daga as guardian of the infant 
plaintiffs. The power-of-attomey probably has reference only 
to Kustoor Chand Daga’s business. So far as the Government 
promissory notes are concerned, order XXI, rule 31, rccjuires 
dehvery of the specific moveable to the party to whom it has 
been adjudged, or to such person as he appoints to receive de- 
livery on his behalf. That points, in my opinion, to a special 
authority for the particular purpose. It is noticeable that 
Madan Gopal Daga has not come forward to say what power, 
if any, he holds from Kustoor Chand Daga, nor has he made any 
affidavit nr this case. 

For these reasons, I am of opinion that the execution pro- 
ceedings cannot be supported and must be set aside ab initio. 
A question was raised by the Deputy Sheriff as to the Sheriff’s 
rightof poundage, and he asked by his counsel that the property 
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attached might not be ordered to be restored to the defendants 

without notice to him and his being heard. If I had any Bbubatan 

doubt in the matter I might perhaps have taken that course, JaynIbaif. 

but I am imable to see that the Sheriff is entitled to poundage 

in this case. In the list of fees and charges to be allowed to 

the Sheriff, I find No. 21, “Poundage on sums levied by the 

Sheriff in execution for the first 1,000 rupees at 5 per cent, and 

for the rest at 2| per cent.’’ The same rule applies in England, 

and it is clear that the Sheriff is only entitled to poundage on 

sums levied. Here there has been no levy, only a seizure of 

the defendants’ effects ; and the authorities are clear that where 

the seizure is wrongful and is withdrawn by direction of law 

the Sheriff receives no poundage: Mortimore v. Gragg (1), In 

re Ludmore (2), and In re Thomas (3). In any case I fail to 

see how the defendants’ property, which is to be released, could 

be made liable for the Sheriff’s poundage. I do not think, 

therefore, that I should bo justified in ordering the property, or 

any part of it, to be detained in Court pending an investigation 

of the Sheriff’s claim. He has his remedy by suit, if he be 

advised to bring one. 

I accordingly make the rule for amendment of the decree 
absolute, with this correction that the clause to bo inserted 
must come in its proper place after the directions to endorse 
and deliver the Government promissory notes, but applying of 
course to both sets of Cfovernmemt promissory notes. As the 
. omission of this provision in the decree was due as much to the 
.fault' of one party as of the other, each party must bear their 
owm costs of this rule. 

V ' Thcvrule for the setting aside of the attachment is also nuxde 
absolute, with costs .against the plaintiffs. ' .The property 
seized must be restored to the defendants. ' ' , ' 

Attorney for the plaintiffs: N. 0. Bose, 

Attorneys for , the defendants : Morgan & ' Go, 

H. G, M, 

(I) (I87S) a P. D. 21(1 ... (2) (1884) U Q. B. TX 4|a 

m [1809] i Q. B. 460, 
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Bejore Mr. Justice Mooharjee and Mr. Justice Teumn. 

JANAKI NATH CHOWDHRY 

V. 

KALI NARAIN ROY CHOWDHRY.’^ 

Title i suit for — Fariition — Jurisdiction of Civil Court — Ferrmnent tenure--— 
Estates Partition Act {Beng, V 111 of 1876) aSs 7, 111, 149. 

The plaintiffs and the defendants were co-owners of a certain kduk. In 
the course of proceedings under the Estates Partition Act (Beng, VIII of 1876), 
the plaintiff raised a claim to a miras, or permanent tenure, in respect of cer- 
tain lands comprised in the said taluh. The Bevenue Officer held in favom 
of the defendants that the plaintiff’s title to the miras was not established* 
Thereupon, the plaintiff sought relief in the Civil Court, asking that his title 
to the miras be declared. The contention raised on behalf of the defendants 
appellants was that the order of the Bevonue Officer was made under s. Ill 
of the said Act, and that the suit was not maintainable by reason of s. 149 of 
the same Act 

Held, that s. Ill of the Act provided for eases of permanent intermediate 
tenures, and prescribed the mode in which partition was to take place when 
the fact of such permanent tenures was established, and had no application 
to the present case ; and that a suit for declaration of title to the permanent 
tenure was maintainable, the object of s. 149 being not to exclude the juris- 
diction of the Civil Court in matters which involved a question of title. 

Ananda Kishore Ghowdhry v. Daije Thakurain (1), referred to. 

Held, further, that if in the course of a partition proceeding under Bengal 
Act VIII of 1876, any question arose as to the extent or otherwise of the 
tenure, the tenure-holder not being a party to the proceedings, he was not 
affected in any manner by the decision which might be arrived at by the 
revenue authorities for the purpose of partition between the proprietors. It 
would be unreasonable to hold that a party who appeared before the revenue 
authorities in his character as a proprietor should be finally concluded by a 
decision upon a question of title, which would not have been binding upon 
him, if he had been a stranger to the proceedings. 

Where the tenant based his title to the permanent tenure on the existence 
of the tenure for 76 years and more, prior to the institution of his suit for 
declaration of his title, and on his purchase and possession from the date 

"“Appeal from Appellate Decree, Ho. 1044 of 1907, against the decree of 
Bui*ga Charan Sen, Subordinate Judge of Dacca, dated Feb. 26, 1907, affirm- 
ing the decree of Siddheswar Chakrabarti, Munsif of Manikgunge, dated Feb, 

v:.-27,, 1903.,'' , ■ 


(1) (1909) I. E. B. 36 Gale. 726. 
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of his purchase up to the date of the partition proceedings under the Estates 
Partition Act : 

that under the circumstances the tenancy was a permanent one, 

Nilratan Mandat v. Ismail Khan (1), Naha Kumari Dehi v. Behari Lai Sen 
„( 2) .referred to.. 

Ahdul Waked Khan v. Shaluha Bihi (3), distinguished. 

The only effect of such a decree is to decide that the tenure is permanent, 
and the question as to whether the rent is or is not fixed in perpetuity is 
left open for decision in a suit properly framed for the purpose. 

Second Appeal by the defendants, Janaki Nath Chowdhry 
and others. 

The facts are as follows^. The plaintiff, Kali Narain Roy 
Chowdliry , and the defendants were the co-owners .of a certain 
tahih^ with respect to which partition proceedings were insti- 
tuted under the Estates Partition Act (Beng. VIII of 1876). In 
the course of these proceedings the plaintiff set up his title to 
a portion of the lands comprised in the said tahih as mimsdar 
or permanent tenure-holder. The defendants disputed this 
title, and the Collector held that the was not established. 
Thereupon, the plaintiff brought a suit against the defendants 
in the Civil Court for declaration of his title to the miras, and in 
support of his contention based his title to the tenure as a per- 
manent teniire-liolder on the existence of the tenure for 75 
years and more prior to the pmsent suit. He further contended 
that he had purchased the tenure from an Indigo concern in 
1879, and though asiiittvas instituted against the plaintiff by 
the proprietors in respect of a raiyati holding purchased by him 
at the same time from the Indigo concern, and a decree for 
ejc^ctment was made in 1880 in favour of the projnietors against 
the plaintiff in respect of the miyaii holding, the plaintiff had 
remained in undisturbed possession from the date of his pur- 
chase up to the time when, in the .partition proeeed.ings, the 
existence of !ns tenure was denied by'his co-sharers, the defen- 
dants. 

The Court of first instance doe.reed the plaintiff’s suit in 
his favour. The d.efendants appealed, wvith..;the^ result that 

(1) (1904) L L. R. 32 Cak. 51. (2) {mi)h h. R. 34 Oak. G02. 

(3) (1S93) T. L. E. 21 Cak. m. 
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the Subordinate Judge held that the suit was barred under the 
liinaitation Act, Schedule II, Art. 14. On appeal to the High 
Court this decision was set aside, and the suit was remanded to 
the Subordinate Judge, who affirmed the decision of the Court 
of first instance. Whereupon, three of the defendants appealed 
to the High Court, contending that the order of the Revenue 
Officer was made under section 11 of the Estates Partition Act, 
and that the suit was not maintainable by reason of the provi- 
sions of section 149 of the same Act, and further, that the facts 
found were not sufficient to justify the inference that the tenure 
alleged by the plaintiff was of a permanent character and ex- 
tended over the whole of the land in dispute. 


Bahu Jogesh Chandra Boy {with him Babu Haran Chandra 
Banerjee), for the appellants. In the proceedings before the 
Revenue Officer, the permanency of the tenure with respect to 
certain lands was alleged by the plaintiff to be existent, but 
was held by the officer as not established : so that there was 
no permanent tenure existing at the time of the plaintiff’s suit. 
The plaintiff, therefore, is not entitled to come to the Civil 
Court and ask for declaration of his title with respect to such 
tenure after this decision of the Revenue Court. Section 111 
of the Estates Partition Act is conclusive against him. Fur- 
thermore, his suit is barred by section 149 of the same Act. As 
regards the permanent character of the tenure existing or not, 
with reference to the lands in suit, the question is a mixed one 
of law and fact. The tenure is not of a permanent character. 
The absence of documents declaring such lands a permanent 
tenure is admitted, and, further, the defendants have denied 
the existence of the tenancy ; moreover, there was no re- 
cognition of the tenancy by them in the rent receipts produced 
on behalf of the plaintiff. If it be maintained that the defen- 
dants acquiesced in the plaintiff erecting permanent structures, 
such acquiescence merely does not establish the permanent 
character of the tenure. The onus is, therefore, on the plaintiff 
to show not only that the tenure was permanent, but, in order 
to be permanent, that its boundaries should have been defined 
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and its rent fixed in perpetuity, Tlie facts foi^nd here are 
insuffioient for inferring that the land was a permanent holding. 
Permanency can only be attributable to the actual land 
occupied by the -pucm structures. As to how far the period 
of existence of the tenure and the erection of pucca structures 
thereon would aid in establishing the permanency or otherwise 
of the tenure, see Upejidm Krishna Mandal v. Ismail Khan 
Mahomed (1), Naha Kumari Dehi v. Behari Lai Sen (2), Abdul 
Wahid Khan v. Shaluka Bibi (3), Prosunno Coomaree Debea 
V. Sheikh Button Bepary (4), GimgadhuT Shikdar v. Ayimuddin 
Shah Biswas (5), Beni Bam v. Kundan Ball (6), Mahim Chamdra 
Sarkar v. Anil Bandhu Adhicary (7). 

Mr. B. Chakravarti {witlihim Bahu Baikimtha Nath Das) y for 
the respondent, was called upon to address the Court only on 
the question whether, on the evidence, the respondent had the 
right to hold the land at a fixed rate of rent. 


1910 
— ^ 
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Nath 

Chowdhry 

V. 

'Kahi ■ 
NABAiisr,Roy_ 
Chowdhry, 


Mocker JEE and Teitnon JJ. The plaintiff respondent 
commenced the action out of which this appeal arises for 
declaracion of his title as a mirasdar in respect of five khadas 
and fifteen pakis of land. The plaintiff and the defendants are 
co-owners of a taluk within which the disputed land is com- 
prised. The first and the third defendants are proprietors of 
the superior interest to the extent of four annas ; the second 
defendant owns another four annas ; the fifth and the sixth 
defendants claim four annas, and the remaining four annas 
belong to the plaintifl’ and the fourth defendant. In the course 
of proceedings for partition of the estate by the Revenue 
authorities under Act VIII of 1876, the plaintiff alleged that 
he Avas in occupation of the disputed land not as proprietor, 
but as mirasdar under the entire body of landlords. This 
allegation was challenged by the co-proprietors of the plaintiff, 
and the result was a summary investigation by the Collector, 


(1) (PJIM) L L. K. 32 Oak'. 41. 

(2) {imi) :L L. K. 34 Calc, 902. 

(3) (1H93) L L. R. 21 Calc. 496. 

(4) (1877) I. L. R* 3 Calc. 696-. 


(.5) (1882) I. L. R. 8 Calc. 900. 

(6) (1899) 1. L. R. 21 AIL 49G ; 

L.R. 261. A.m' 

(7) (1909) 9 a L. J. 362. 
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mio who came to the conclusion that the mww set up by the plain- 
Ja^aki tiff was not established. The plaintiff , thereupon, coniiiienced 
OHowBHRy this action for declaration of the alleged miras title, and lie has 
Kali varying fortune in the course of the litigation. The 

Naraot Roy Court- of first instance made a decree in his favour. Upon 
appeal, the Subordinate Judge came to the conclusion that the 
suit was barred by limitation under Art. 14 of the second 
schedule of the Limitation Act. This decision was subBeqiiently 
set aside by this Court on the ground that the suit was not one 
to set aside any order of a Revenue Officer within the meaning 
of that Article. On remand, the Subordinate Judge found on 
the merits in favour of the plaintiff and affirmed the decision 
of the Court of first instance. Three of the defendants have 
appealed to this Court, and on their behalf the decision of the 
Subordinate Judge has been assailed on two grounds ; namely, 
firsty that the suit is not maintainable by reason of the provi- 
sions of section 149 of the Estates Partition Act {VIII of 1876, 
B. C.) ; and, secondly ^ that the facts found are not sufficient to 
justify the inference that the tenure alleged by the plaintiff 
was of a permanent character and extended over the whole of 
the land in dispute. 

In support of the first contention, reliance has been placed 
upon section 111 of Act VIII of 1876 as the section under which 
the order of the revenue authorities was made. In our opinion, 
there is no foundation whatever for this contention ; section 149 
provides that no order of a Revenue Officer made under Part 
IV, V, VI, VII, VIII or IX shall be liable to be contested or 
set aside by a suit in any Court or in any manner other than 
that expressly provided in that Act. The learned vakil for 
the appellant has suggested that the order of the Revenue 
Officer, holding that the tenure set up by the plaintiff had no 
existence, was made under section 111 which is comprised in 
Part VIII of the Ago. Section 111 provides for cases of per- 
manent intermediate tenures, and prescribes the mode in which 
partition is to take place when the fact of such permanent 
tenures is established. The section lays down that whenever 
the Deputy Collixjtor shall find in tlio parent estate any lands 
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which are held at a fixed rent, or a puUi, or other permanent 
intermediate terniro falling mthin exception 2 or 3 of section 
7, the Deputy Collector is to take certain action. Wlien we 
turn to section 7, it becomes obvious that exception 2 has no 
possible application. The only provision which can have any 
application to the present case is the third exception, which 
provides as follows : If any land is held on a tenure which, 
although not protected as aforesaid, is admitted by all the 
recorded proprietors of the estate to be a permanent tenure 
created by all the proprietors of the estate, subject only to the 
payment of an amount of rent fixed in perpetuity, and of such 
a nature that the rent thereof is not liable to be enhanced under 
any circumstances by the proprietor of the said estate, or any 
person deriving his title from such proprietors, the rent payable 
by the holder of such tenure (whether he be known as talukdar, 
putnidar, mukararidar, or by any other designation) shall be 
deemed to be the rental of such land.” It is obvious, from the 
phraseology of this exception, that it is applicable only to cases 
where the existence of the tenure is admitted by all the re- 
corded jiroprietors of the estate, and it is by common consent 
allowed to be a permanent tenure subject to payment of rent 
fixed in perpetuity. In the case before us, it is not admitted 
at all that there is a permanent tenure, much less is it admitted 
that the rent of the tenure is fixed in perpetuity. It is clear, 
therefore, that section 111 has no application. There is, 
however, another consideration which proves conclusively that 
section ill cannot possibly apply. The Deputy Collector has 
authority to take action under section 111 only when he finds 
that in the parent estate there are situated lands held at a fixed 
rent. If the Deputy Collector finds that there is no such tenure 
as is altegod by one of the parties, he cannot take action under 
section ill. The order of the Deputy Collector, therefore, in the 
present case cannot be treated as one made under section ill. 

It has next been sought to be argued upon general principles. ' 
that as there has been a decision by the revenue authorities 
against the jilaintiff as to the reality and extent of this tenure, 
it is not open to llio })!aintif! to have the matter i‘eagitated in a 
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Civil Court. No authority has been shown in support of this 
proposition. On the other hand, there are obvious and weighty 
reasons upon which such a contention ought to be overruled. 
It is manifest that if, in the course of a partition proceeding 
under Act VIII of 1876, any question arises as to the extent 
or otherwise of the tenure, as the tenure-holder is not a party 
to the proceedings, he is not affected in any manner by the 
decision which may be arrived at by the revenue authorities 
for the purposes of partition between the proprietors. It is 
merely an accident that, in the case before us, the tenure is set 
up by a person who is also a proprietor and is a party to the 
proceedings in that character. It would, in our opinion, be 
unreasonable to hold that a party who has appeared before the 
revenue authorities in his character as a proprietor, should bo 
finally concluded by a decision upon a question of title, which 
would not have been binding upon him if he had been a stranger 
to the proceedings. The learned vakil for the ai^pellant has 
suggested that section 149 bars a suit of this description ; but 
this contention is obviously unsound, because, as pointed out 
by this Court in the case of Ananda Kisliore Clioiidhry v. Daije 
Thalmmin (1), the object of section 149 is to exclude the juris- 
diction of the Civil Court in cases where the question relates to 
the decision of the Government revenue or to the details of 
the partition. We are unable to hold that the polic}^ which 
underlies section 149 is to exclude the jurisdiction of the Civil 
Court in matters which involve a question of title. The result, 
therefore, is that the first ground upon which the decision 
of the Subordinate Judge has been assailed must be overruled. 

In support of the second contention urged on behalf of the 
appellants, it has been argued that the facts are not sufficient 
to justify the inference of the Subordinate Judge that the 
tenure was of a permanent character. Now, the facts found 
are these : the tenure has been in existence for at least 75 years 
before the commencement of the suit; its origin is unknown, 
but it appears to have been created in favour of an Indigo 
concern, the proprietop of which erected substantial structures 


(1) {1909) I L. R. 36 CaJc. 720. 
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on about an one-fifth portion of the land comprised jn the ^ 

tenancy ; the Indigo concern was in occupation of the land for 

about half a century, till the 28th February 1879, when they CHowoHjaY. 

transferred the tenure to the present plaintiff. Shortly after 

this transaction, the plaintiff was sued by the proprietors in 

respect of a raiyati holding purchased by him at the same time 

from the Indigo concern. That action was commenced on the 

ground that, as the lands of the holding were not transferable, 

he had not acquired a valid title by his purchase. On the 7th 

June 1880, a decree for ejectment was made in favour of the 

proprietors against the plaintiff in respect of this raiyati holding. 

The plaintiff , however, has been left in undisturbed possession 
of the lands of the tenure from the date of his purchase up to 
the time when, in the partition proceedings, the existence of the 
tenure was denied by his co-sharers. We may further state 
that in the conveyance executed in favour of the plaintiff, his 
vendors asserted that they had a miras right in respect of the 
land now in dispute, and the boundaries of the land comprised 
in the miras, as also of the land included in the raiyati holding, 
were set out in detail in different schedules. Under these 
circumstances, the inference is perfectly legitimate that the 
tenure was of a permanent character. This view is amply 
supported by the decision of the Judicial Committee in the 
cases of NilraMii Mandal v. Ismail Khan (1) and Naba Kumari 
Debi V. Beluiri Lai Sen (2). The learned vakil for the appellant 
has, however, contended that it w^ould not be proper to hold 
that the tenure was of a permanent character, inasmuch as 
there was no recognition of tlie tenancy by the appellants in the 
rent receipts produced on behalf of the plaintiff ; and, further, 
that the mere acquieseiice of the landlord in the erection of a 
permanent structure by the tenant does not show that the 
tenancy was of a permanent character. In our opinion there 
is no force in either of these contentions. No question of re- 
cognition arises in the case before us. The sole point in con- 
troversy is whether, from the events which have happened, the 
inference may legitimately be drawn that the tenancy in its 

(1) (1904)1. L. E. 32 Calc. 51. (2) (1007) L L, E. 34 Calc. 902. 
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1910 inception must have been of a permanent character. To that 

jANAKi question only one answer is possible. No question also of any 

Chotbhev acquiescence arises in the present case. The learned vakil for 
Kali the appellant invited our attention to the decision of the Judi- 
NabainRov cial Committee in the case of Ahdul Wahid Khan v. Shaluha 
Chowdhri. q, for ejectment was made against the 

tenant, although he had been for several years in possession of 
his tenancy and had erected substantial structures thereon. 
That ease, however, is obviously distinguishable, because there 
the terms of the tenancy were knovui, as the original grant was 
produced, and what their Lordships held was that if the ten- 
ancy was of a temporary character, the mere circumstance 
that the tenant with full knowledge of his limited rights had 
erected substantial structures thereon, would not enable him 
to resist successfully a decree for ejectment in favour of the 
landlords. Under these circumstances, we must hold that 
the view taken by the Subordinate Judge as to the nature of 
the tenancy is correct. 

A question has been raised as to the precise effect of the 
decree made in favour of the plaintiff. In the first prayer 
clause, the plaintiff had asked for a declaration, not only that 
the tenancy was a permanent one, but also that the rent was 
fixed in perpetuity. The facts found by the Court below, 
however, though they justify the inference that the tenancy 
was of a permanent character, do not support the conclusion 
that the rent was not liable to enhancement. In reality, this 
part of the case was not made the subject of discussion in 
either of the Courts below. We, therefore, declare that the 
only effect of the decree in favour of the plaintiff is to decide 
that the tenure is permanent, and the question as to whether 
the rent is or is not fixed in perpetuity is left open for decision 
in a suit properly framed for the purpose. 
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CRIMINAL REVISION. 


Before Mr. Justice Stephen and Mr, Justice Carnduff, 

NILMANI GHATAK 

V. 

EMPEROR.* 

Mmroackment — Bengal Local Self ‘gommtmni Act (Beng. Act III of 1S8S) 8.140—^ 

Infringement of hyeJaw—ErecMon of fence on the slope and edge of a road 

without itnpeding the passage along it—€ontimdng Offence — Daily Fine. 

Where a bye-law passed by the Distnefc Board prohibited encroachment 
on any part of a road maintained by it, or its sloped or side-ditches, by 
the placing of fences thereon : 

Held, that the erection of a fence along the slope and the edge of such road, 
without impeding the passage over it, is an infringement of the bye-law, though 
the Board has no proprietary right in the road, or in the land on which its 
slopes or side-ditches stand. 

A sentence of a daily fine in anticipation, in the case of a continuing offence 
which may be committed after the date of the proceeding in which it was 
passed, is illegal. 

The petitioner, a District Court pleader, purchased by two 
hohalm, in 1898 and 1900, about 60 bighas of land comprised 
in two holdings in mouza Ramchandrapur with the fruit and 
other trees and the bamboo tafpes standing thereon. The trees 
were mostly on the edge of the slopes of a high embankment 
ranning through a part of his holdings. The Rajmehal Road, 
which w’as maintained by the District Board of Malda, runs 
along the crest of the embankment. The petitioner erected a 
fence, in May and June 1907, 300 feet long, partly on the slope 
and partly on the edge of the road on the south side so as to 
enclose the trees. After considerable correspondence between 
him and the District Board, a prosecution was instituted against 
him for infringement of section 4 of the Bye-laws framed by 
the District Board and confirmed by the Local Government, 
and published for general information in Notification No. 6014 

* Ciiminal Bevisiou No. Ill of 1910 against the order of F. Ct Chatter jee, 
Deputy Magfetrate of Malda,, dated Dec. 30,, 1909. 
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L. S. 0., dated 6tl:i October 1898, which was in the following 
terms :—^No person shall .... encroach on my part of a road, Us 
slopes or side-ditches by placing a fence , .... thereon.'*^ The breach 
of the rule was punishable, under section 17 thereof, with a fin© 
not exceeding Rs. 10, or, in the case of continuing offences, -with 
a fine not exceeding Rs. 10 for each day during which such 
offence was continued after conyiction for such breach. 

The petitioner was put on his trial before the Defjuty Magis- 
trate of Malda, and convicted and sentenced, on the 30th 
December 1909, to a fine of Rs. 10. He was further ordered 
to remove the fence witliin 7 days, and in default to a daily fine 
of Rs. 2 until compliance with the order within the next fif- 
teen days. The petitioner then moved the High Court and 
obtained the present rule. 

Mr, Ghaudhuri and Babti Jogendranatli^Mooherjee^ for the 
petitioner. 

Bahu DasliaratM Scvnyalo^ixABabu Dehendra Naradn BJiatta- 
cMr/ce, for the opposite party. 

Stephen and Carndupe, JJ. The petitioner in this case 
has been convicted of an offence under a bye-law made under 
section 140 of the Bengal Local Self-government Act, 1885, 
He has been fined in respect of a continuing offence. The 
bye-law on which the proceedings are based, is that, “no 
person shall damage or encroach on any part of a road, its 
slopes or side-ditches by, ” among other things, “placing a 
fence thereon.” 

We have granted a rule to show cause why the conviction 
of the petitioner should not be set aside on the ground that the 
land alleged to have been encroached on is not such a road or 
roadside land or slope as is contemplated by the Act and the 
bye-laws framed thereunder. 

The question of fact, which the Court below has decided, is 
whether the fence, which has admittedly been constructed, 
stands on the slope of the Rajmehal road. Reviewing a 
considerable body of evidence with apparently considerable 
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discreWon, the Court has found that the present fencing stands 1930 
on the District Board' roadside land, and has added a further Nilmani ' 
direction which is immaterial to the present purpose. On ^^atak 

considering the facts on which this finding is based, and on Empekoe. 
looking at the evidence on the record, we see no reason at all to 
differ from this view of the case. 

It is argued before us that the bye-law must be considered 
as confined to cases in which the encroachment impedes the 
passage along the highway. We cannot find any authority in 
the Act or in the bye-law for any such view, and such a view 
is certainly contrary to the plain terms in which the bye-law 
is expressed. It may be taken for the present purpose as ad- 
mitted that the District Board has no proprietary right in the 
road or in the land on which its slopes or side-ditches stand, 
and that its rights are confined, for the purpose of this case, to 
maintaining the road. It is, however, empowered to make 
bye-laws for this purpose. It has made a bye-law which pro- 
hibits any encroachment on the slope of a road, and the vali- 
dity of that bye-law is not now in question. Consequently, any 
such encroahment as this is held, on good evidence, to be 
an offence. 

The result is that the conviction cannot be disturbed. The 
fine imposed in respect of the continuing offence, which may be 
committed after the date of the proceeding, is, however, illegal, 
and consequently this much of the sentence is set aside : other- 
wise the rule is discharged. 

Mule discharged* 

B., h:. 



m 


INDIAN LAW REPORTS. [VOL. XXXVII. 

APPELLATE CIVIL. 


Before Mr, Jmtice BreU and Mr, Jmitee SkarfuMin, 

EAxM CHANDRA SINGH 
BHIKHAMBAR SINGH.^ 

Grmt — MainUMme Qran^Limitation—Temmy sufferafice—Lmitation Aei^ 
{XV of 1S77)$ Sch. II, Art 1S9 , — Ormtor arid Grantee— Adverse possession, 

A tenancy by suHersnce' would not by itself make the possession of the 
holder rightful, so as to prevent limitation from miming ; but If the landlord, 
or the person entitled to resume the tenancy, does anything to Indicate his 
assent to the continuance, of the tenancy, that would Itself be suifiofent to con- 
vert the tenancy by sufferance into a tenancy from, year to year, and In such a 
case the limitation applicable is that provided bj’’ Article ISfl of the second 
Schedule to the Limitation. Ach 

Second Appeal by the defendants, Ram Chandra Singh and 
others. 

This appeal arose out of a suit brought by the plaintiff for 
resumption of a Morposh grant. The plaintiff alleged that he 
was the zemindar of Pargana Joypur, which was an impartible 
estate, and according to the custom of the family in which the 
rule of primogeniture prevailed, he being the eldest member, 
succeeded to the entire estate ; that the defendants’ father, 
Hikim Copal Singh, obtained a khorposh grant of a mouzah 
from his grandfather, Raja Madan Mohan Singh ; that such a 
grant was resumahle either on the death of the grantor or of the 
grantee; that the grantor, Raja Madan Mohan Singh, was dead, 
and the grantee, who was the father of the defendants, was also 
dead ; that the defendants, notwithstanding that they were asked 
repeatedly to give up the land, did not do so, and hence the 
present suit was brought. 

♦ Appeal from Appellate Decree. No. 1285 of 1907, against the decree of 
W. H. "Vjiiceiit, Judicial Commissiopefof Chota Nagpur, dated April 6, 1907, 
confirming the decree of Mahim Chandra Sircar, Subtardioate Judge of Mot' 

bbcw, July 16, lC!i06. ; 
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The defendants pleaded, inter alia, that the suit was barred 
by limitation, and that- they hold the disputed monzab in their 
lakheraj right. 

The Court of first instaiioe having held that the grant was a 
hhoffosh grant, and that the suit was not barred by limitation, 
as the defendant’s father and afterwards the defendants were 
allowed to remain in posvsession of the disputed mouzah after 
the death of the original grantor, decreed the plaintiff’s suit. On 
appeal, the decision of the Court of first instance was affirmed 
by the learned Judicial Commissioner of Chota Nagpur. Against 
this decision the defendants appealed to the High Court, 

Dr, Rashhehari Ghose (with him Bahu Oolap Chatidra Sarkar 
and Babu Kshettra Mohan Sen), for the appellants. As the 
suit was not instituted within 12 years from the death of the 
gi‘antor, or even within 12 years from the death of the grantee, 
the suit was barred by limitation. Article 140 of Schedule II 
of the Limitation Act applied to the case, and limitation com- 
menced to run from the date of the death of the father of the 
defendant, from which date plaintiff’s father became entitled 
to the property as the reversioner, and his reversion then became 
an estate in possession. Plaintiff ’s father allowed the tenant to 
hold over without any fresh agreement, and the mere fact that 
we were allowed, to do so did not convert the wrongful possession 
into a rightful one to prevent limitation running against the 
lessor : see Darby and Bosanquet on Limitation, pp. 375, 
378, and Foa on Landlord and Tenant, jjage 21 ; Madun 
Mohan Gossain v. E/mnar Rame^war Malia{l), ChafidriY, Daji 
Bhau (2), Kmthep'pa Raddi v. Sheshappa (3) and Hellier v. 
BiUcox (4). The grant was not a hJmrposh grant, but a lahheraj 
grant. Even if it were a hhorposh grant, it could not have been 
anything more than a grant during the lifetime of the grantee ■: 
see' Mayne on Hindu Law, page 524, and MoMm Chandra 
MouUk Y, Saraj^dmh Gupta (Q). 

(1) (1907) 7 0. U J. 615, 626. (8) (1897) I, L, R. 22 Bom. 898. 

(2) {19O0)L'.1j. 24Bom. (4) (1850) 19 L. J. Q. B. (H.S.) 295. 

■ m <1909) 9 a. 570 


' 1910 
Bam 

CHANBBAfI 

SiHQH: 

V, , ' 

Bbikham** 
BAB Singh* 



1910 


676 


, BaM'' 
Chanbba 
Binge 

t;.' 

Bhikham- 
BAR Sungh,, 



■ INDIAN LAW REPOBTS.' {VOL. XXX?IL , 

i¥r. Hill {with him Bobu Surendm Chandra Sen^md Bubu. 
NaUntra7ijan ChaMerji)y fov the XQ^^ondeirh, The grantee was 
a tenant of the grantor ^ and the evidence shows that he was , 

responsible for the cesses, etc. : he thus comes within the mean- % 

iiig of ‘' tenant ’ in section 3 of the Bengal Tenancy Act ; and 
the case is governed by Article 139 of Schedule II of the 
Limitation Act. A tenancy by sufferance does not by itself 
make the possession of the holder rightful so as to prevent limi- 
tation from running, but the tenancy by sufferance becomes 
converted into a tenancy from year to year when there is the 
assent of the landlord to the continuance of the tenancy ; and 
so Article 140 is not applicable, I rely on the cases of Beni 
Pershad Koeriv. Dudhnath Boy (1) and Krishnaji Ramchmdra 
V. Antaji Pandwmig (2). Whether the grant was a khorposh 
grant or not is a question of fact, and cannot be argued in 
second appeal. 

Babu Golap Chindra Sarkar, in reply. 

Gtir. adv, viiU. 

Buett and Sharfuddtn JJ. The present appeal arises 
out of a suit brought by the plaintiff to recover possession of 
lands which were given by way of khorpmh or maintenance 
grant by Raja Madan Mohan Sinha, the grandfather of the 
plaintiff, to Hilvim Gopal Sinha, the father of the defendants. 

Raja Madan Mohan Sinha had three sons, of whom the eldest 
was the plaintiff’s father, and the second was Hikim Gopal Sinha, 
the father of the defendants. Under the custom observed 
in the Raj family of Joypore, the entire zemindary passed by the 
law^ of primogeniture, on the death of the Raja, to his eldest son, 
and grants by way of maintenance were made to the younger 
sons. Raja Madan Mohan died in 1858. The defendants’ 
father, the origmal grantee, Hikim Gopal Sinha, died in 1877, 
and the plaintiff’s father, Raja Kasi Nath Sinlia, died in 188o. 

The present suit was instituted on the 14th June 1905. 

The ease for the plaintiff was that iiiaintenaaice grants being 
for the support of theAndividual to whom they were niade, tei> 

(I) (1899) I. L, B. 27 Calc. 156. (2) (1898) I L. R. 18 Bom. 256. 
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minated on the death of either the grantee or the grantor. 
Ordinarily, therefore, the grant of the lands in suit to the father 
of the defendants would have terminated in 1858 or 1877. But 
the case of the plaintiff was that, after the death of Raja Madan 
Mohan, Raja KasiNath, the father of the plaintiff, out of affec- 
tion for his brother, allowed him to remain in possession of the 
lands in suit, and when Hikim Gopal Sinha, the father of the 
defendants, died in 1877, Raja Kasi Nath allowed the defen- 
dants to continue in possession ; and that after the death of 
Raja KasiNath in 1885, the present plaintiff , Raja Bhikhambar 
Sinha, allowed the defendants to continue in possession. Lately, 
however, they had become adverse to the plaintiff, and, there- 
fore, the plaintiff sought to resume the grant and to recover 
possession of the property covered by it. 

The main defence set up by the defendants was that the 
grant was not a kliorposh grant at all, but that the defendants 
and their father held the lands all along in jote lahhiraj right. 

Both the lower courts held that the case of the plaintiff was 
true, that the grant was a khorposh or maintenance grant, and 
that the suit was not barred by limitation, as the defendants’ 
father and afterwards the defendants had been allowed to 
remain in possession of the land covered by the grant after 
the death of the original grantor and after the death of the 
defendants’ father respectively. 

The defendants have appealed to this Court, and the main 
point which has been argued before us is whether the suit is 
barred by limitation. It has been contended that, after the 
death of the defendants’ father, the khorposh or maintenance 
grant, which created an estate for life only, came to an end, and 
the father of the plaintiff, as the reversioner, became entitled 
to the property, as his reversion then became an estate in posses- 
sion ; and it has been argued that Article 140 of the second 
Schedule of the Limitation Act applies to the case, that limi- 
tation commenced to run from the date of the death of the de- 
fendants’ father, and that, as the suit was not brought within 
twelve years from that date, it was barred by limitation. 
Reliance has been placed on the decision of this Court in the 
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case of Madan Mohan Oossain v. Kumar Bammrnr Malta (1) 
to support the view that, if a lessee holds over after the expiry 
of the lease, time begins to run under Article 139 of Schedule II 
of the Limitation Act from the date of the expiry of the lease, and 
the cases of Kantheppa Itaddi v. Sheshappa (2) and Chandri v. 
Daji Bhau (3) are also referred to as supporting the same principle. 
It has also been argued that the mere fact that the plaintiffs 
father allowed the father of the defendants and afterwards the 
defendants to remain in possession would not have the effect 
of converting their possession, which was wrongful, into rightful 
possession, so as to prevent limitation from running against the 
lessor, and it has been contended that the suit on this groimd 
was barred by limitation. It has further been contended that 
the lands in suit were held by the defendants’ father, and 
afterwards by the defendants, not as a maintenance grant, but 
as a lakheraj grant, and that this view is supported by Exs. 
A, B and C, three letters written by Raja Kasi Nath and the 
plaintiff to the defendants’ father and to the defendants. 

Wfe have given our best consideration to these arguments, 
and we are of opinion that they cannot be maintained. In our 
opinion, the grant of lands made by the grandfather of the 
plaintiff to his son, the father of the defendants, was a grant of 
a tenure for the purpose of supportiug the defendants’ father 
out of its profits, such tenure to be held free of rent. Whether 
the grant would ordinarily be resumable on the death of the 
grantee or of the grantor would, in our opinion, be immaterial, 
if, after either of these events, anything occurred to indicate 
that the grantor or hfe successor acknowledged the person 
in possession of the tenure as entitled to continue in possession 
and enjoy the profits. We are prepared to admit that a tenancy 
^ by sufferance would not by itself make the possession of the 
I holder rightful, so as to prevent limitation from running ; but, 
I at the same time, we are of opinion if the landlord or the per- 
i son entitled to resume the tenancy does anything to indicate 
I his assent to the continuance of the tenancy,’' that would itself 

* (1) (1907) 7 C. L. J, 616. (2) (1897) L L. E. 22 Bom. 86S. 

(3) (1900) I. L. E. 24 Bom, 504. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
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be sufficient to convert the tenancy by suffefance into a 
tenancy from year to year. 'We think that, in the present case, 
there is sufficient indication that there was on the part of Raja 
Kasinath Sinha, and, subsequently, on the part of the plaintiff 
himself, such an assent to the continuance of the tenancy as 
would have the effect of converting the tenancy by sufferance 
into a rightful yearly tenancy. We think that the letters, 
Exs. A , B and C, are in themselves sufficient to indicate that 
there was such assent, and there is the further circumstance 
that the parties in tliis case are near relatives and, therefore, 
there was a strong reason why, on the death of the original 
grantor, his son should have allowed the grant of the tenure to 
continue to the original grantee, and on the death of the original 
grantor, the same person should have allowed the grant to 
continue to the present defendants. We are of opinion that 
the contention advanced on behalf of the defendants that the 
grant was a lakheraj grant and not a grant for maintenance 
caimot be supported. The question whether a grant is a main- 
tenance grant or not is, moreover, in our opinion, a question of 
fact, which has been decided by the lower Courts on the evidence. 
We are of opinion, therefore, that the contention advanced 
on behalf of the appellants must fail, that the limitation appli- 
cable to this case is that provided by Article 139 of the second 
Schedule of the Limitation Act, and that Article 140 of the same 
Schedule has no application. We are of opinion that the lower 
Courts were right in the view which they took that the grant, 
by reason of the assent of the grandfather and the father of the 
plaintiff and the plaintiff himself, was continued to the defen- 
dants’ father, and, after the death of the defendants’ father, to 
the defendants, and, therefore, there was no adverse possesion 
on their part which would be sufficient to bar the plaintiff’s 
suit. We agree with the lower Courts that the plaintiff is 
entitled, in the circumstance stated, to the reliefs granted, and 
we, therefore, dismiss the appeal with costs. 

Appeal diamittsed 
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CRIMINAL REFERENCE. 

Before Mr. J ustiee Harington and Mr. Justice Holmwood. 

KOKAI SARDAR 

V. 

MERER KHAN,^ 

Acquittal — Previous acquittal, plea of — Acquittal of $07M accused charged with 
rioting, grievous hurt and murder — Liability of others to he tried for the same 
offences — Prosecution story found to he false as to the grievous hurt and 
murder— Criminal Procedure Code (Act V of 1898) s. 4.0 S. 

An acquittal of some of the accused on charges of rioting armed with deadly 
weapons, grievous hurt and murder, is no bar, under s. 403 of the Criminal 
Procedure Code, to the trial of others concerned in the same offences. 

Where the Sessions Judge was of opinion, at the original trial, that the 
prosecution story as to the manner in which the deceased met his death, did 
not represent the truth and acquitted the accused, though he did not 
disbelieve the fact of a rioting having occurred, while one of the Assessors 
believed the whole story : — 

Meld, that the High Court ’would not interfere with a pending prosecution 
against others for the same offences. 

Bishun Das Ghosh v. King-Emperor (1) distinguished. 

One Meher Khan lodged a complaint before the police, on 
the 28th April 1909, charging the five petitioners and several 
others, under sections 148, 326 and 302 of the Penal Code, 
with rioting armed with deadly weapons, grievous hurt and 
murder of one Chatri LaL Three accused persons, Isop 
Sheik, Amir Sardar and Tasiimddi Khondl^r, were arrested 
and sent up for trial, but were ultimately acquitted by the 
Sessions Judge of Faridpur and one of the two assessors. 
The finding of the Judge was that, though the circumstances 
pointed to the conclusion that the deceased had met his 
death at or near the place alleged by the prosecution, his 
death was caused under quite different circumstances/ and 
that the prosecution story in this respect did not ropresent the 

*C?immal Reference No. 52 of 1910, by J. F. Graham, Sessions Judge cf 
Faridpur, dated March 3, 1910. 

(J) (1902) 7 C/W. N, m 
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tnitli. Subsequently an order was passed, on tlie 8tb October, 
by the District Magistrate, directing the proseoutioii of the 
petitioners who were named in the First information as con- 
cerned in the occurrence, but had absconded, and they were 
arrested and sent for trial before a Deputy Magistrate; in whose 
Court the case was pending. The petitioners then moved the 
Sessions Judge of Faridpur to refer the case to the High Court 
with a recommendation that the order for prosecution should 
be quashed, on the ground that the case had already ended in 
an acquittal before a competent Court which had found the 
case to be false. It appeared that the question of an appeal by 
the Local CTOvernmont from the original order of acquittal Was 
considered and abandoned, the District Magistrate deciding to 
proceed against the present petitioners instead. 

The learned Judge made the reference on the 3rd March 
1910, being of opinion that the order of the District Magistrate 
was bad, as it was not competent for him to direct the prose- 
cution of the petitioners until the judgment) of the Sessions 
Court, acquitting the co-accused and declaring the case to 
be untrue, %vas not set aside. 


1910 

KGK.il 

Sarbar 

V. . 

Merer 
Khah ' 



Mr, Clmiullmri and Baht Hara Kumar Mitter, for the com- 
plainant, 

Mr. Morrison and Moulvi Nurudin Ahmed ^ for the petitioners. 


Harinciton and Holmwood JJ. This is a reference by 
the learned Sessions Judge of Faridpore. He has referred to 
us an order of the District Magistrate, dated the 8th October 
last, directing the prosecution of the petitioners in order that 
that order may be reversed. The grounds on wdiich this Court 
is applied to are as follows. It appears that one Golam- Imam 
and 19 others wvere charged with offences under sections 148, 
326 and 302. Three of these persons were placed on their' trial 
and acquitted. Six of the persons alleged to be implicated 
, in the transaction ran away, and out of these six, five appear 
now to have* been captured and are the petitioners in the 
present reforence, and the ground on which we are asked to 
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interf 6?e with the order of the District Magistrate is this : that 
the Sessions Judge having disbelieved theevidence hi the case 
brought against the three persons who have been acquitted, 
and having expressed an opinion that the facts and circuin- 
stances suggested to him a very strong doubt as to the truth of 
the story, and he having come to the conclusion that the de» 
ceased met with his death under different circumstances, and 
that the story told by the prosecution before the Court did not 
represent the truth, this Court should say that these remaining 
five persons must not be prosecuted. 

Now, it is conceded by the learned counsel who supports 
the reference that there is no provision of law which renders 
the prosecution of these persons illegal ; but it is said that we 
have a power, which we can exercise, to set aside the order 
of the District Magistrate, notwithstanding that no provision of 
law makes that order an illegal order, and reliance to support 
this proposition is placed on the case of Bishun Das Ghosh v. 
King-Emperor (1). Now, that case was a peculiar one. Five 
persons were indicted for various offences, which included the 
oflfenceof unlawful assembly, as to which it was necessary that) 
there should be five persons. Three out of the five were placed 
on their trial and were acquitted. The District Magistrate, 
though he came to the conclusion that the acquittal was a 
■wrong one, did not move the Local Government to appeal 
against the acquittal to get it set aside, but he directed two 
other persons who were alleged to be the other two, making up 
the five, to be prosecuted under section 114, that is to say, for 
having abetted the offence of which the other three persons 
had been already acquitted ; and the view that this Court took 
was that such prosecution, naively, that for abetment of the 
offence of which the others had been acquitted, ought not to 
proceed. That is all that was decided in that case, and in our 
opinion that case in no way governs the decision in the present 
case. In the present case, although the Judge acquitted the 
three persons, one of the assessors at least thought that the 
case was satisfactorily proved. That by no means shows that 

( 1 ) {m'02)7C. w. N. m. 
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it was a clear case as tlie learned counsel would have us hold. 
In any case, it is impossible to say that the prosecution of the 
five petitioners for taking part in this transaction would b@ 
unreasonable in view of what happened, though the three 
persons were acquitted. The five petitioners were not charged 
of abetting an offence, which it has been found had not been 
eominitted. There is no reason for supposing that in the 
learned Judge’s judgment the riot did not take place which 
resulted in the death of one man. The result, therefore, is 
that this reference must be discharged, and the order of the 
District Magistrate must stand. 

E. M, M. Reference discharged. 
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APPELLATE CIVIL. 


Before Mr, Justice Brett and Mr, Justice Sharinddin 

R. D. MEHTA 

V, 

GADADHAR EAI*. 

Lessor mid lessee — Transfer by lessee — Liability of lessee to pay rent after 
transfer — Prinity of estate — Transfer of Property Act {IV of 1882) s, 108, 

The duration of iiabiiity of a lessee to pay rent to the lessor lasts as long 
as his estate remains in his possession and no longer ; and after an assignment 
of the lease, the privity of estate between him and the lessor ceases, and 
the assignee becomes liable for the rent. 

Secokb Appeal by the defendant No. 1, Mr. R. D. Mehta. 

This appeal arose out of an action brought by the plaintiffs 
to recover rent and royalties due for certain coal lands. The 
plaintiffs alleged that these lands were originally leased out to 
a certain Banamali Banerjee by a foUa^ dated 23rd November 
1895. The defendant No. 1, on the 19th September 1899, 
purchased the twelve annas share in the property in execution 

* Appeal from Appellate Decree, No. 2262 of 1907, against the decree of 
W. H. Vincent, Judicial Commissioner of Chota Nagpur, dated July 22, 1907, 
affirming the decree of Mahira Chandra Ghose, Subordinate Judge of Porulia, 
dated Oct. 25. 1906. - ■ 


1910 
April 8, 
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1910, of a decree. It appeared that he (defendant No. 1) transferred 
• ; Mehta it to defendant No. 2, and the remaining four annas .share pas.sed 

Gadadhak to defendants 3 to 6. The present suit was against all the de- 
, Eai. fendants for the rents for the years 1312 B. S., and for royalties 

|| from Ist of Bysack 1310 to Cheyt 1312. 

The defendant No. 1 denied all liability to pay rent claimed, 
on the ground that his liability ceased after the sale of his 
interest to the defendant No. 2. 

The Court of first instance having overruled the objection 
of defendant No. 1, decreed the plaintiffs’ suit. On appeal, the 
decision of the Court of first instance was affirmed by the 
learned Judicial Commissioner of Chota Nagpur, 
j Against this decision defendant No. 1 appealed to the High 

I Court. 

Dr. Bashhehary Ohosh (with him Bobu Manmatha Nath 
MtiJcherjee), for the appellant. The cases of Sasi Bhushwi 
Baha v. Tara Lai Singh Deo Bahadur (1) and Kunhanujan v. 
Anjelu (2) cited in the judgment of the Judicial Commissioner, 
have no application. They refer to the case of the lessee and 
assignee of his interest. They do not refer to a case when 
there is an assignment from the assignee of the original lessee. 
The defendant No. 1 is an assignee from the original lessee, 
but he has transferred his interest to defendant No. 2. Sec- 
tion 108, clause (/) of the Transfer of Property Act is quite 
clear. The original lessee is liable as well as the defendant No. 
2, but not defendant No. 1; see also Foa on Landlord and 
Tenant, p. 427. 

Bahu Joy Go-pal Ghosh, for the respondent. Here the Judi- 
cial Commissioner has found that the defendant No. 1 by his 
conduct has accepted the position and become subject to 
exactly the same liabilities which the original lessee was subject 
to. The previous decree of 1902 for rent against the defendant 
No. 1 determines the rights of the parties under the lease. The 
defendant No. 1 has given no evidence against it, and he is 
liable for the rent. ' 

(1) (1895) I. L. B. 22 Cale. 494. (2) (1880) 1. t. B. 17 Mad. 296. 
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■ Brett AKD Shaefubdin JJ. This appeal arises out of a' 
case which appears to have been disposed of in both the lower 
Courts on the pleadings of the parties. The plaintiff sued to 
recover rents and royalties in respect of certain coal lands which 
had been originally leased out to one Banwari Lai Banerjee by 
a lease, dated the 23rd November 1895, Subsequently, on the 
19th September 1899, a twelve-anna share in the property passed 
to defendant No. 1 at a sale in execution of a decree. The 
defendant No. 1, in his written statement, alleged that on the 
19th May 1905, he, by a registered conveyance, transferred his 
interest in the twelve-anna share to defendant No. 2. It also 
appears from the judgments of the lower Courts that the 
plaintiffs admitted that subsequent to that transfer they re- 
ceived rents for 1311 from defendant No. 2. The present suit 
was brought to recover from defendants Nos. 1 and 2 the rent 
and royalties for the year 1312. Defendant No. 1 denied all 
liability for this rent, on the ground that his liability for rent 
ceased after the sale in 1905 of his interest to defendant No, 2, 
Both the lower Courts have held that defendant No. 1 is 
liable. Defendant No. 1 has appealed to this Court. 

The grounds on which the lower Courts seemed to have 
based their decisions are that in 1902 a suit was brought by the 
plaintiffs for arrears of rent, and a decree was obtained by 
them against defendant No. 1, and from this fact it is concluded 
that, because in that suit the plaintiffs succeeded in recovering 
rents from defendant., No. 1, the relationship of landlord and 
tenant between them must be held to have been then estab- 
lished, and in consequence the onus in the present suit rests on 
defendant No. 1 to prove that that relationship has been subse-- 
quently brought to an end. The lower Appellate Court was 
further of opinion that under the provisions of section 108 of the 
Trai^^^ of Property Act defendant No. I was still liable for 
the rent as lessee, in spite of the fact that he had transferred 
his interest in the lands to defendant No. 2. 

In our opinion, the view taken by the lower Courts cannot 
be maintained. Clearly in 1902 defendant No. 1 was the trans- 
feree in possession, and as such there was a privity of ertate 
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between him and the plaintiffs, and on the basis of that privity 
the plaintiffs were entitled to recover rent in that suit from him. 
But in the year for which the present rent is claimed that privity 
had been determined by the conveyance to defendant No. 2. 
In these circumstances the plaintiff is certainly not in law 
entitled to recover rent from defendant No. 1. The section of 
the Transfer of Property Act on which the learned Judge relies 
supports the view contrary to that which he has adopted. That 
section, in clause (/), states that “ the lessee may transfer abso- 
lutely, or’ by way of mortgage or sub-lease, the whole or any 
part of his interest in the property, and any transferee of such 
interest or part may again transfer it.” The clause goes on to 
say that the “ lessee shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities attaching to the 
lease.” The section expressly lays down the liabilities of the 
original lessee as distinguished from the liabilities of the sub- 
sequent transferee. In the present ease the liability for rent 
under the provisions of that section would still attach to the 
original lessee and also to the present transferee, defendant No. 
2, in possession. The duration of the liability in a case like the 
present, as between the lessor and the assignee, is clearly set out 
in his Treatise on the Law of Landlord and Tenant by Poa at 
page 427. The author points out that “ the liability of the 
assignee to the lessor being founded wholly upon privity of 
estate — ^and each successive assignee stands in this respect upon 
the same footing — ^it obtains as long as his estate lasts, and no 
longer.” It is clear, therefore, that after defendant No. 1, the 
assignee had transferred his interest in the land to defendant 
No. 2, the privity of estate between him and the lessor ceased. 
In these circumstances, we are of opinion that the view taken 
by both the lower Courts is incorrect, and that their judgments 
and decrees must be modified. We accordingly decree the 
appeal and modify the judgments and decrees of both the lower 
Courts, and direct that the suit as against defendant No. 1 be 
dismissed with costs in all the Courts. So far as defendant No. 2 
and the other defendants are concerned the decree is confirmed. 

Affeal aUm^, 


a. o. o, 
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APPELLATE CIVIL. 

Before Sir Lawrence H, Jenkins^ K.OJ.E., Cf mi Justice, 
and Mr. J ustice Doss, 

AGARJAN BIBI 

V. 

PANAULLA,^ 

Landlord and Tenant Transfer of a 'portion of a non iransfemhle jerie-'-t) oint 

possession — Transfer , mfkliti/ of. 

Til© pureiiaser of a portiou of a raiyati jote which is not transferabio without 
til© landlord’s consent, and where there is no finding of such consent, is not 
entitled to have joint possession of the joie. 

It is open to tenants in occupation of a portion of the fate to question the 
validity of the transfer. 

Seoohd Appeal by defendants Nos. 1 to 4. 

This appeal arose out of a suit for possession of certain plots 
of land upon establishment of title therein. The allegations 
in the plaint were that the disputed lands belonged to the 
raiyati jote of one Ghogan, who died leaving two sons, Kamal 
{the predecessor of defendants Nos, 1 to 4) and Jamal (the 
defendant No. 5), and four daughters (defendants Nos. 6 to 9). 
It was further alleged there that after Ghogan’s death all the 
aforesaid heirs were in joint possession of the lands, that Jamal 
removed to a neighbouring village, leaving his son Riazuddin in 
his dwelling-house in possession of his four annas share in those 
paternal lands, and that subsequently the daughters sold their 
eight annas share in those lands to their brother, the defendant 
No. 5, Jamal, who, together with his own four amias share, sold 
twelve annas share of these lands to the plaintiffs. So the 
plaintiffs claimed twelve annas share in the disputed lands. 

Defendants Nos. i to 4 alone contested the suit. ’ They 
inter alia, that as the jotes were not transferable by 
custom, the plaintiffs had acquired no right by their purchase. 

Appeal from: Appellate Decree, No. 2265, of ,1908, against the ' decree , of 
Brisli Chandra Mukherjee, Subordinate Judge of Tippera, dated June 19, 1908, 
modifying th© decree of lialit Mohan Bose, Miinsif of Comilla, dated May IS r 
1907. 
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Tile Court of first instance found that the disputed lands 
formed raiyati jote of 'the two brothers in cxpal moieties, 
and that Jamal and Kamal being joint tenants of the lands, 
Kamal could not hold them adversely to Jamal, who had 
thus eight annas share in these lands to convey, and that the 
defendants Nos. 1 to 4, the holders of the other eight annas 
sliare in these lands, could not be allowed to raise the qiiestion 
of non-transferabilitjT' of tTamaPs share. The Munsif, however, 
dismissed the suit, holding that the plaintiffs were benami* 
dars, and that as such ivere not entitled to sue for possession 
and declaration of title. 

On appeal, the Subordinate Judge held that the plaintiffs 
purchased the lands for their own use and benc^fit and that 
they could maintain the suit. The Subordinate Judge (agree- 
ing ivith the Munsif that the contending defendants w4ce not 
entitled to dispute the question of non-transferability of Jamal’s 
share) reversed the judgment and decree of the Munsif, and 
partially decreed the suit for possession in their purchased 
eight a.nnas share in the disputed share, with proportionate costs 
against the defendants Nos. 1 to 4 in both Couits. 

The defendants, Nos. 1 to 4, thereupon appealed to the 
High Court. 

Babu Harendmnmnyan M lira ^ for the appeUants. The 
right of an occupaney raiyat is not a property that is transfer- 
able. Tt is a mere perso7ial Tight to occupy only : BMmm AH 
Shaik Shihkir v, Oopi Kanth SJmhi (1), The fact that it has 
a marketable value does not confer on the transferee any right 
whatever. The decision in Basamt Mmidal v. Sabulla Alandai 
(2) is not good law: see Kali Nath Chakramrty v. Knmur 
Upendra Chandra Chowdhury (3) and J5^6ee Suhodra v. Maxwdl 
Smith (4) . The defendants in this case, , Le. , the appellants, ^^are 
not mere trespassers. . They are the co-sharers of the traiisferoi*,... 
They could go over all parts of the land, and are responsible 
for the rent payable to the landlords for the entire holding. 

" (3) (I896)'l " 

2 C, w.- x: OOLXSIX. ' (4) (1878) 20 W. ,R. 130. ^ 
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Babu Shmh€dhar May, for the respondents. The question of 
non-transferability can be raised only by the landlord or by the 
tenant himself when l)is holding is going to be sold in auction, 
trespassei' cannot raise the question. The appellants in 
this case are tresspassers, for they camiot resist my suit for 
possession after partition : Peary Mohun Mandal v. Radidka 
Molnm Ilazra (1). All decisions within the last twelve years are 
in favour of this view, Baaarat Mandal v. Sabulla Mawkil (2) , 
cited for the appellant, is based on ecjuity and ought t o guide 
UB in such cases. The defendant is not injured by my pur- 
chase : Ambka Nath Achirjee v. AdUya Nath (3), 

AymiMin Nasya v. Srish CJmndra Banerji (4). These cases 
liave been followed in Hari Das Bairagi v. Udoy Ghawdra 
Das (5), Samiruddin M^imhi v. Benga Sheikh (6) and Haro 
CJmndra Fodder v, Umesh Chandra Bhatfucharjee (7). The 
old cases repoi*ted in the Weekly Reporter and cited for the 
appellants are distinguishable. 

Bahu Harendramrayan Mitra, in reply. The decisions cited 
by nijr friend ai.’e based on the principle of estoppel and arc 
distinguisiialde. 

• Cur, adiK vnlN 

fJ'E'NKVsH C.J. The plaintiff-respondents have l>ronght this 
suit for the joint possession of land. 

].t has been found by the lower Apjjellate Court that this 
land was the raiyaii jote of two brothers, Jamal and Kamal, 
who were entitled to the same in equal moieties. Jamal pur- 
ported to transfer his 8 annas share to the plaintiffs. Defen- 
dants 1 to 4 on KaniaFs death succeeded to his eight annas, 
and they contest the plaintiff ^s claim to joint possession on the 
ground that th.e raiyaii jote is not transferable. The lo'wer 
Appellate Court, in reversal of the Court of first instance, has 
passed a decree in the plaintiff ^s favour for possession in their 

(1) (1904) 5 G. L. J. o; • (4) (1906) 11 C. W. N. 76. 

(2) (180S) 2 C. t¥. N. ccjGxxiK. (5) {1908) 12 G. W. N. 1086. 

ili) ftmn 0 Cl w. n, 624. , m amd) n o. 'w. :r , oao.: ,, , 

17) flW) u ■ 
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purchased eight aimas share in the disputed land,’’ holding that 
the defendants 1 to 4 bad no right to^ plead the . non-transfer- 
ability of the holding. 

' Froni this decree the- defendants 1 to 4 have appealed, and 
the- only point is whether it is open to them to question the 
validity of the plaintiff’s transfer. 

It is common ground that the jote 'was not transferable 
without the landiord’vS consent, and that there is no finding 
that such consent was given ; but it is argued that the absence 
of this consent is of no consequence, seeing that it is not the 
landlord who impugns the transfer. The question involved 
has been somewhat obscured in more recent times, and it will 
therefore be convenient to look into its history. As far back as 
Regulation VII of 1799, mention is made of a tenant having 

a right of occupancy only so long a>s a certain rent be 

paid without any right of property or transferable possession ; ” 
(see section 15, clamse 7,) while in Harington’s Analysis, Volume 
III, page 450, it is said, “It is generally understood that the 
raiyats by long occupancy acquire a right of possession in the 
soil and are not subject to be removed ; but this right does not 
authorise them to sell or mortgage it, and it ivS so far distinct 
from a right of property. 

In Hyai Behee v. Sheikh Alchar Alee (1), a ra4y(ifs power 
of transfer came in question, and it was there said of the pur- 
chaser, “ He bought as he thought something ; the principle 
strictly applies, and it was for him to look to the 
certainty of getting a consideration for his purchase money/ 
The party whom he succeeded had no equivalent to offer, lie 
had merely a right of occupancy so long as he had paid his lents ; 
failing to do so, either from inability or from unwillingness, the 
possession returned to the proprietor, the contract being no 
longer in force. Such is the custom of the country , and none 
but the tenures referred to in Act I of 1845, or in cases where 
a bonus has been given, thereby creating in the raiyat a right 
of property to that extent, are considered tenures transferable 
by a raiyafA^ In 18B7 it was' , decided by a Full Bench that 


(l) (1S55) a IX A. m 
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there; was noth section 6 of Act, X of 1859 which showed 
that it w’-o.-s the intention of the Legislature to alter the nature of 
a jote and to convert a non^transferable jote into a transfer- 
able onoj merely because a who held it for twelve years 

had thereby gained a right of occupancy. Ajoodhya Pershad v. 
Irmm Bandi Begum (1). 

In 1874 it was decided by another Full Bench in Nuremlro 
Namm Boy v. Iskan Ohmider Sen (2) that an occupancy right 
was not transferable. Sir Richard Couch, in reference to sec- 
tion 6 of Act VIII (B. C.) of 1869, remarked : ‘‘The ordinary 
construction of the words appears to me to be that the right is 
only to be in the person who has occupied for twelve years, and 
it was not intended to give any right of property that could be 
transferred.” Phear J. considered that the right was “rather 
of the nature of a personal privilege than a substantive pro- 
prietary right.” Then there is the authoritative statement of 
the Privy Council in Chandrabati Koeri v. Harrington 
a right of occupancy cannot be transfen*ed. This view has 
since been repeatedly recognized, BJmmn Ali Shaih 
SMMur V. Gopi Kanth Shaha i4), Dxvrga Gharan Manial v. 
Kali Prasanna Sarkar (5), Sadagar Sircar v. Krishna Chmidra 
Nath (6) ; and its basis is that the right of occupancy is a right 
personal to the particular raiyat. In this connection it is 
instructive to note the view" expressed in Tara Pershad Roy v. 
Soorjo Kant AcMrjee Ghotvdhry (7), that even if the zemindar 
consented to the transfer, the transferee w"ould thereby nmrely 
acquire a new jote on the same terms as the original tenancy 
ivas held : cf. Hyder Buksh v. BJmbendro Deb Koomvar (8). 
It has, bow^ever, been held that a transferor cannot call in ques- 
tion the validity of Ms own transfer; but this is not because 
the transfer is valid, but because the doctrine of estoppel stands 
in his way ; Bhagiraih Changa v. Sheikh HafizmMin (9). 

(1) (1867) 7 W. E. 528. ' (5) (1899). L L. E. 26 Calc. 727. 

(2) ' '(1874) 22 W. B. 22. , (0). (1899); I, L. B. 26 Calc. 937. 

(3) :il891) L h,. B., 18 Calcv 349. ■ ' . (7) (1871) 15 W, E. 152*, 

(4) (1807) I. L. B. 24 Calc, 3oo. (8) (1872) 17 W. B. 170. 

(0) (1900) 4 a W* N. 679. , 
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So far the position is intelligible, thongli I refrain from 
expressing , any opinion as to the doctrine of estoppel, as it can 
have no application in this case. But it has been argued that 
it is only the landlord that can question the validity of what 
purports to be a non-transferable holding. For this, reliance 
has been placed on the statement in Basarat Mmulal v. Sdbulh 
Mmidal (1), that the question of transferability was one that 
might be raised by the landlord, but could not be legitimately 
raised by trespassers like the defendant in that case. The 
ratio decidmdi does not appear from so much of the judgment 
as has been reported, but an examination of the record shows 
that the plaintiff in that case alleged dispossession. This 
implies that the plaintiff had been in possession, and his suit in 
fact was to recover possession. This explains the decision, 
and it thus becomes apparent that it w^as not the intention of 
the learned Judges to disregard the decision, in Bhirani Aii\s 
cme (2) which was cited to them. 

Amhica Nath AcJiarjee v. Adilya Nath Moitra (3) obviously 
turns on its own peculiar circumstances. The contest w^as as 
to which of two persons had the bettor claim to a sum oi money 
representing the balance of the proc^eods of the sale of a holding 
after the landlord’s claim had been satisfied. Ordinarily this 
balance wuuld be payable to the judgment-debtor, but as he 
had parted with his interest he made no claim, and in fact the 
only claimants were the plaintiff and defendant, each of wiioni 
claimed to be a transferee of the judgment -debtor’s interest. 
In these circumstances, it was held that the question of trans- 
ferability did not arise, and the balance was awarded to the 
prior transferee. Obviously this case can have no bearing on 
the question now before us. When the facts in Ayernddin 
Nasya v. Brisk Chandra Banerji (4) are examined, it will be seen 
that the decision burned on the doctrine of estoppel as applied 
to a transferor and those who claim under him. 

Much has been made of Samirnddin MumM v. Bewja Sheikh 
(5). But in this case dispossession was alleged, and as "the 

, (1) {189S) 2 C. W. H. CCIX^. (3) (|e02) 0 (X W, N. 

(2^ I, Im B-. 24 Cale. 365. ■ , ■■ ;'(4) (1006) II (\ W, N. 

w. esa'.. 
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learned Judges merely remanded the case for further findings 
by the lower Court, there was no actual decision of any point 
‘material to the determination of the present case. It is, more- 
over, clear that the learned Judges did not intend to go beyond 
the case of Basarat Mandalv. SabuUa Mandal (1), Amhicci Nath 
Achat jee v. Aditya Nath Moitra (2) and Ayenuddin Nasya v. 
:'8rish Chandra Banerfi (3), with each of uhich I have already 
dealt. Haro Ghandra Fodder y, Umesh Cfmidra Bhaffncha^rjee (4) 
merely follows Ayenuddin Nasya y . Srish Chafidra Banerji (3). 

It is no answer to the decision in Bhiram AWs case (5) to 
say that the sale there called in question was in execution of a 
decree, for if a sale by private contract would validly pass a 
right of occupancy, then a sale in execution of a decree w'ould 
equally pass it and mce versa {Dwarha Nath Misser y. Hurrish 
Chunder (6)], the powm of voluntary transfer being the 
measure of the power of involuntary alienation. 

In this case there is no room for the application of the doc* 
trine of estoppel, nor is there any prior possession on which 
the plaintiff can rely, so that the case falls within the general 
rule that a right of occupancy cannot be transferred. 

The decree of the Subordinate Judge should therefore be 
reversed and that of the Munsiff restored with costs throughout. 


1910 

Agar JAK 
Panaulba. 

JlENKllSrS 

C.J. 


Doss J. concurred. 

S. M."' 

(1) (1898) 2 C. ^V. N. ccLXXix. 

(2) (1902) 6 0. W'. N. 024. 

: (3) (1906) 11 a W. N. 76. 


Appeal alloived, 

(4) (1909) UC. tv. N. 71. 

(o) (1897) I. L. Fv. 24 Calc. 355« 
(G) (1879) I. L, B. 4 Oak. 925. ‘ 
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Bejore Mr. Justice Brett cmd Mr. Justice Sharjuddin. 

NILjVIANI gountia 

V. 

JOGENDRA GOUISiTIA.=*' 

Mardur-Miect^ncnt. st,U for~OerUral Provi^ss Land Be.mue Act (XVlll 
of 1S81) 88. 112, 13S. 

A kmbardar is only a representative of the proprietary body of a mehal in 
ZotmeT entitled alone to bring a suit for 

Second Appeal by tbe plaintiif, Nilmani Gomitia 
This appeal arose out of a suit brought by the plaintiff for 
the «y of possession of a raufafi holding on the 
^ound that the defendant was a trespasser. The allegation 
of the plaintiff was that the disputed holding was mortgaged 
to the defendant by the original tenants, who having failed to 
redeem the mortgage, the defendant foreclosed the holding and 
got symbolical possession thereof; that the consent of the 
plaintiff, \v AS the lambardargountia of the village, not hav- 
ing been taken to the mortgage, it was invalid, and as such 
the^ defendant was a trespasser, and that therefore was 

hable to ejectment from the said holdino- 
Detatat, “fe--*. contended that a°suit tor ej«tm«tbv 

a tational oo^hater was not maintainable, and that Iher; 
taring been no abandonment of the holding by the orieinai 
tenmite, the piainM was not entitled to brmg the suit. “ 

The Court of fiBt instance held that the nlaintiff 
«titM to rem^ i„ joint possession of the holding Jtt the 

dto^llesuf n“‘ I-®'’ 

decr^ toe suit Both parties appealed against that d4loit 
and the lower Appellate Court dismissed the appeal preferred 

^ 1007. against the decree of 

reversing the decree Of S.K. Ghose Muasif of 

vxnoae, Muaaf of Sambalpur, dated April 23, 1907. 
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by the plaintiff, but having held that the plaintiff being a frac- 
tional co-sharer was not entitled to bring a suit for ejectment, 
decreed the appeal of the defendant. 

Against this decision the plaintiff appealed to the Hig h 
Court. 

Bahti Satis Chandra Chose (with him Babu Anilendra Nath 
Boy Ghoiodhry), for the appellant. The Court below was 
wrong in holding that the suit for ejectment by the lamhardar 
was not maintainable. The lambardar in the Central Pro- 
vinces is an agent of the landlord gountias for the purpose, of 
bringing a suit for ejectment. It has been held, in the case 
of Bam Buttan Bam Oofal v. Hira Laxman ( 1), that the consent 
of thetomSardar is necessary to the validity of a transfer of 
property ; if he withholds his consent, he is entitled to sue to 
eject a trespasser. The ease of Copal Bam Krishna, v. Govind 
Pandnrang Bamgari (2) supports that view. The plaintiff’s suit 
should not entirely have been dismissed, he being also a co- 
sharer of the village is entitled at least to get a decree for 
joint-possession to the extent of his share. 

Babu Sarat Chandra Boy Chowdhry, for the respondent, was 
not called upon. 


1910 
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Beett and Shaefcddin JJ., In support of this appeal, 
it has first been argued that the lower Appellate Court is wrong 
in holding that the lambardar is not alone entitled to bring a 
suit to eject the defendant. It has been argued that as the 
latribardar is the agent for the purpose of representing the 
body of proprietors in their dealings with the Government, and 
as, for that purpose, he has to collect the rents, therefore he 
must be held to be, as an agent on behalf of the other co-sharers, 
entitled to bring a suit for ejectment. Reliance has also been 
placed on a judgment of the Judicial Commissioner of the 
Central Provinces in the case of Bam BvMan Bam Copal v. 
Hira Laxman (1) to support the view that the lambardar must 
be looked upon as the landlord whose consent under section 61 , 

(1) (1891) 6 0. P. L. Rep. 47. (2) (1900) 13 C. P. L. Bep. 113, 
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clatise (2) of the Central Provinces-Tenancy Act of 1898 is 
necessary to the validity of a transfer of property, and that, 
■as he can by his consent make a transfer valid, so, if ho 
withholds his consent, he 'is' entitled under the law to sue 
to eject a transferee. In our opinion these contentions can- 
not be sustained. No doubt a lamharclar represents the body 
of co-sharers in their dealings with Government for certain 
purposes, but the duties of a lamhardar are explained in 
section 138 of the Central Provinces Land Revenue Act. That 
section does not give to the lamhardar power to eject tres- 
passers from lands or to eject tenants. Section 11 of the same 
Act defines a lamhardar as a person appointed in the manner 
prescribed by the Act to represent the proprietary body of a 
mehal in its relations with Government.” The institution of 
a suit for ejectment against a purchaser is not one of the duties 
which the lamhardar can be held to have to perform as re- 
presenting the co-sharers in their relations with Government, 
The learned Subordinate Judge has held that the plaintiff 
lamhardar cannot succeed in the present suit, because he, 
being only one of several co-sharer landlords, cannot alone sue 
to eject the defendant as a trespasser. This view has been 
accepted by the Judicial Commissioner of the Central Pro- 
vinces in the case of Qopal Ram Krishna v. Oovind Pandurang 
Bangari (1). It is true that in that case the persons who 
brought the suit were co-sharers in a village, and they were not 
joined by the lamhardar as a plaintiff, and the learned Judge, 
in holding that those persons were not empowered under the 
law to bring the suit, accepted the principle which obtains 
under the Bengal Tenancy Act and other Tenancy Acts that, 
where -an act has to be done by a landlord, and there are several 
landlords of the village, the act can only, be done by aU those 
several landlords, acting in concert, and cannot be done by one 
or two of their number. This is the view which the lower Ap- 
pellate Court has adopted in dealing with the present case. In 
our opinion it is correct. It has, however, been argued that 
even if fch,e lamhardar could not sue to eject the defendant 


il) (IgOO) 13 C. P. L. Rep. 113. 
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from the , entire holding, still he was entitled to . a decree for 
Joint possession with the defendant. We think that that 
argument is not sound. In the first place, the suit was insti- 
tuted by the plaintiff agaiUvSt the defendant as a trespasser, and 
he certainly could not be granted a decree for Joint possession 
with a trespasser ; and, secondly, as in the present case, the 
other C0“sharers are not parties to the suit, and as the question 
cannot be considered and determined whether they are con- 
senting parties to the transfer, it would be manifestly unde- 
sirable and impossible that a decree should be granted to the 
plaintiff for joint possession with the defendant as tenant. 
We think that the view taken by the lower Appellate Court is 
correct, and that it has rightly interpreted the provisions of the 
law as laid down in the Central Provinces Tenancy Act. We, 
therefore, confirm the Judgment and decree of the lower 
Appellate Court and dismiss the appeal with costs. 

s. c. Q. __ Appeal diamissed. 

APPELLATE CIVIL. 

Before Mr. Justice Mooherjee and Mr, JtisHce Oarnduff. 

mi 

MAHADEB AON 

V, 

CHAIRMAN OF THE HOWRAH MUNICIPALITY.^ 
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1910 
April 26. 


Assessmentf exemption from — Bengal Municipal Act (Ben, III of 1884) ss, 6, 
cl. Sf 85 — Arable land — Holding ” — Bengal Municipal (Amendment) Act 
of 1894,3. 86. 

Th© word holding ” in the Bengal Municipal Act, 1884, is wid© enough to 
cover arable land which is, tnerefore, liable to be assessed under the provisions 
: of the Act. ^ 


Secokb Appeal by the plaintiff, Mahadeb Aon. 

The plaintiff brought a suit for a declaration that a parcel 
of land, measuring one bigha more or less, used for hetel 

Appeal from Appellate Decree, Xo. 2328 of 1907, against tbe decree of Sri- 
pati Chatter] ee, Subordinat© Judge of HoogMy, dated June 17, 1907, affirming 
the decree of Debendra Nath Banerjee, Munsif of Howrah, dated Nov./?, 1906. 
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cultivation, was exempted from municipal assessment, as not 
coming within the provisions of section 85 of the Bengal 
t?. Municipal Act, 1884 (Ben. Act III of 1884), for an injunction 
^ restraining the Municipal Commissioners of the Howah Munh 

Kow^k cipality from levjdng taxes assessed on such land, and for 

PALiTY, refund of the amount of the taxes and costs already realised 

from him. 

The Court of first instance and the Appellate Court below 
dismissed the plaintifi’s suit, and hence this second appeal. 

Dr. EashheJiary Ghose and Babu Harendra Narain 
for the appellant. 

Bahu MaJiendra Nath Boy and Babit Krishna Prasad 
Sarbadliihary , for the respondent. 

G%ir. adv, mlL 

Mookerjee and Carnbufe, jj. The question raised by 
this second appeal is one of considerable importance, namely, 
whether arable lands are liable to be rated under the Bengal 
Municipal Act, 1884. 

The original suit was brought for a declaration that certain 
land wthin the limits of the Howrah Municipality, of which 
the plaintiff was in possession as a cultivator for the purpose 
of growing hetd^ was exempt from assessment under section 
85 of the Act, for an injunction restraining the Municipal 
Commissioners of Howrah, through their Chairman, the 
defendant, from levying upon it the tax imposed on holdings 
thereunder, and for the recovery, after refund, of the amount 
actually realised from the plaintiff in respect of the said tax 
and costs. The Court of first instance and the lower Appellate 
Court have concurred in dismissing the suit, and the plaintiff 
has now appealed to this Court-. 

That section 85 of the Act provides, in clear and unambi- 
guous language, for the imposition of a tax upon all holdings,” 
or, m the alternative, of a tax upon all persons occupying 
" holdings,” in a municipal area, cannot, of course, be gainsaid ; 
and the question before us thus resolves as to 
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whether or not a parcel of arable land, occupied as such, is 
a “ holding ” within the purview of the enactment. 

By section 6, clause (3), of the Act the expression “ holding ” 
is defined as “ meaning land held under one title or agreement 
and surrounded by one set of boundaries,” while “land” is 
made, by clause (a) of the same section, to include things 
attached to the earth ; so that it is equally mdisputable that the 
word “ holding ” is, hi itself , wide enough to cover arable land. 

Section 98 exempts from assessment holdings used exclu- 
sively as places of public worship or as public burial or burning 
grounds, and, since it was amended by section 36 of the Ben- 
gal Municipal (Amendment) Act, 1894, it further provides for 
the special exemption of any holding used for puiposes of 
public charity ; while section 87, likewise since 1894, similarly 
relieves persons from assessment only m respect of their occu- 
pation of places used for pubhc worship, burial or cremation. 
Obviously, neither of these express exemptions can be appealed 
to in this case. 

But the contention put forward on behalf of the appellant 
by Dr. Rashbehary Ghose, and supported by arguments which 
the learned vakil has frankly adopted from two opinions 
given in 1884 and m 1890 by the then Advocate-General, Sir 
Charles Paul, is that, if the enactment be read, as it ought 
doubtless to be read, as a whole, it becomes manifest that the 
Legislature contemplated municipal taxation only in respect 
of some SOX’! of habitation and residence, and that, therefore, 
purely agricultural holdings are outside the scope of the Act. 
Section 8, it is pouited out, makes a town or a village the 
nucleus of a municipality, and indicates that the intention was 
to deal with only inliabited and residential areas ; and section 
9 advances the contention by providing that not less than three- 
fourths of the population of an area included within the limits 
of an already constituted municipality shall be “chioflj'- em- 
ployed in pursuits other than agriculture.” Section 103 is 
then referred to, and this provision, it is urged, requires the 
rating-list to contain particulars as to the name of the street or 
road in which each holding is situated, whereas arable lands 
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can seldom, if ever, be so described. Section 1 10 provides for 
reimssion or refund in respect of any bolding which has been 
vacant for sixty or more consecutive days, and it is next cm, 
t^ded that the word “vacant” is bardl/applicable 
le plots of land. And, finally, it is argued that the benefits 
to be denved from taxation under the Act-such as hVhtinn 
samtation and water-supply-are, on the face of them meaS 

for pei-sons occupying houses, and can be of no value to ciilti 
vators, as such. 

^ Now, m order to justify a Court in overriding the plain 
anguage of a statute by reference to its spirit and general 
tenor, the argument must be cogent and convincing ; but here 
we are by no means impressed by the reasoning of the learned 
vakil for the appellant. As regards sections 8 and 9 of the 
Act, suffice It to say that the proviso to the latter, which is 
most relied upon, does not exclude agriculturists altogether 
As for section 103, the provision is purely ancillaiy and inch 
dental and it would, in our opinion, be absurd to allow the 
bare aUusion in it to streets or roads to have any effect unon 
the general scope of the enactment. Moreover, there is L- 
thing to prevent a parcel of arable land from lying alongside 
(and, so to speak, ui) a road, and, even if it were not aetmllv 
so situated there would, so far as we can see, be nothing in 
congnious in describing it in a municipal register 
the road to which access from it is available. And indeed 
^e have it m this case from the judgment of the fiist Court 
that ^ everything was done in conformity ^vith the provisions 
of section 103 ; ” whence it follows that the appellant’ land ha 
been, and presumably must be capable of being pCt 
described in the manner indicated. Then with ,.f . f ’ 

“ifVfrr it fatal? 

cable, but should rather hesitate to hold that the benefiTof 
the provision could not be claimed if a piece of arabl h 1 
™th tto ta m . M^oipaBy to lie u..e JveM 

tenaotte unprodacti™ of mt for the etathtory p^’ 

And a reference to section 69, wUch declares the pjpises tj 
wbch a nruntopal tad, whether derived ftoni taXn 
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otherwise available, may bo applied, is, we think, enough to 
refute the argument that— to take the case of the appellant 
before us— a person growing betel within a municipal area 
obtains, and can obtain, no benefit from the conveniences and 
advantages provided therein at the expense of the ratepayers. 

On the other hand, the legislation of 1894 indicates unmis- 
takably that the exclusion of agricultural lands, originally 
secured by express enactment in the case of assessment on 
persons occupying holdings, was intended to cease ; and there 
remain certain provisions in the Act, as it now stands, which 
show that, in the case of taxation upon holdings also, exemp- 
tion in respect of arable lands was not contemplated. Before 
the law was altered, and as it was when the late Advocate 
General advised on the point, the section — see section 79 of the 
old Bengal Municipal Act of 1866 and section 87 of the existing 
Act as it was passed in 1884 — expressly enacted that the rate 
on the value of holdings should not be assessed or levied on any 
person in respect of the occupation o/ arable lands or of buildings 
used for public worship or as public burial or burning grounds, 
but the words italicised were repealed by the amending Act of 
1894 already cited, and this deliberate omission obviously 
cannot be ignored. Next, section 96 requires all holdings to 
be valued, and sections 87 {g) and 103 {h) clearly indicate that 
the valuation-lists should include every holding and every 
person occupying a holding, whether exempt from taxation 
or not. Then exemptions, which do not in terms cover arable 
lands or he persons occupymg such lands, are provided for by 
sections 87 and 98, and section 106 contains a special j)rovision 
for relief in cases of excessive hardship. Further, section 86, 
clause {d), relates to the imposition of a water-rate on all hold- 
ings according as “ the houses and lands ” concerned are 
situated in streets supplied with water or in streets not so 
supplied, and clause (6) of the first proviso to section 279 directs 
that no such -water-rate shall be levied upon ‘“ any land used 
exclusively for purposes of agriculture.” Clause (e) of section 
86 likewise renders leviable a lighting-rate on the annual value 
of holdings generally, but the complementary section 308 
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contains no exempting proviso similar to that to b© found in 
section 279. No doubt, to the presence or absence of such a 
proviso little weight should be attached ; for, as was observed 
by Lord Macnaghten in Commissioners for Special Pwrpmses 
of Income-Tax v. Pemsel (i), and by Lord ChanceEor Hersehell 
in West Derby Union v. Metropolitan Life Assurance Society 
(2), it is vrell known that a proviso is not inf requently inserted 
in an Act merely to allay fears, although such fears are abso- 
lutely unfounded and no proviso is really necessary to protect 
the persons at whose instance it is added. This, however, 
hardly strikes us as a case of that class ; and, as was also 
remarked by Lord Herschell in West Derby Union v. Metro^ 
poKtan Life Assurance Society (2), a proviso may be used as a 
guide in the selection of one or other of two possible construc- 
tions of the words to be found in an enactment, where there is 
doubt as to its scope or as to the proper view to be taken of it. 
Here the exemption contained in the proviso to section 279 
and the absence of any such exempting clause in section 308, 
taken with the amending legislation of 1894 and the other 
provisions of the Act above referred to, are most significant 
and seem, to us to render it clear that no such exemption as 
that claimed by the appellant is contemplated. 

The result, therefore, is that the appeal fails, and it must 
be dismissed with costs. 

Appeal dismissed. 

S. Ar A. A. 


(1) [1891] A. C. 531 689., 


(2) [1897] A. 647, 655, 



VOL. XXXVII.j CALCUTTA SERIES. 

APPELLATE CIVIL. 

Before Mr. Justice Brett and Mr. Justice Sharfuddin. 

RUSI MENDLI 

V. 

SUNDAR MENDLI.* 

Bindii Law — Partition— Reunion — Whether j after separation in estate, a mimr 

member continuing to live jointly tvith an adult member, becomes a reunited 

meniber of the familySurvivorship. 

When after partition in distinct shares amongst Hindu brothers, some of 
whom were minors, the minor brothers continued to live jointly with one of 
the adult brothers, that fact alone did not constitute a reunion with him after 
p^irtition. In order to constitute a reimioi^ there must be a junction of 
estate with an intention to reunite. 

Seoohd Appeal by the defendant, Rusi Mendli. 

This appeal arose out of a suit brought bj? the plaintiff, who 
was a minor, for recovery of possession of certain lands owned 
by Ruttan and Badan, the deceased brothers of the late father 
of the plaintiff. The allegation of the plaintiff was that there 
was a partition between the plaintiff’s father, his uncles, and 
the defendants ; that after partition the plaintift‘’s uncles, 
Ruttan and Badan, who were minors at the time, continued to 
live jointly with their elder brother, the plaintiff’s father ; that 
there being a reunion, the plaintiff was entitled to recover 
possession of the said lands from defendants, who were step- 
brothers of his uncles. 

Defence was that about twelve years ago there was a parti- 
tion by arbitration amongst the defendants, the plaintiff’s father 
and uncles, that each brother got a distinct share, that although 
Ruttan and Badan, after partition, continued to live jointly 
with their eldest brother, there was no reunion in law, and that 
the plaintiff* was not entitled to get the property in preference 
to the defendants, inasmuch as they were a degree nearer than 
the plaintiff in relationship to the deceased Ruttan and Badan. 

* Appeal from Appellate Decree, Ho. 1587 of 1908, against the decree of 
Furna Chunder Mittra, Subordinate Judge of Sambalpur, dated May 21, 1908, 
reversing the decree of S. K. Ghose, Munsif of Sambalpur, dated Feb, 25, 1908-^ 
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The Court of first instance having found that there was a 
partition amongst the brothers, each brother having got a dis- 
tinct share of the property, and that although Euttan and 
Badan continued to live jointly after partition with the plain- 
bifi’s father, they, as also the plaintiff’s Lather, dealt with the 
property separately by mortgaging them to third parties, came 
to the conclusion that there was no reunion in law between the 
plaintiff’s father and his uncles, and dismissed the suit. On 
appeal, the learned Subordinate Judge reversed the decision 
of the first Court. 

Against this decision defendant, Rusi Mendli, apjaealed to 
the High Court. 

' ' 

Bahu Satis Chandra Ohose^ for the appellant. Upon the 
facts found, the learned Subordinate Judge is wrong in holding 
that there was a reunion amongst the brothers. The mere fact 
that after partition the minor brothers, Ruttan and Badan, 
coiitinued to live jointly with their eldest brother was not enough 
in law to constitute a reunion : Ktita Bully Vimya y. Kuta 
Ghandappa (!) sbnd Gopal Ghwider Daghoria y, 

Kenaram Daghoria (2). In order to constitute a reunion there 
must be a Junction of estate. After partition the brothers 
dealt with their properties separately by mortgaging them to 
third parties ; this clearly shows that there was no junction of 
estate. The arbitration award clearly showed that after 
partition each brother took a distinct share of the property. 
The Privy Council, in the case of Balabux v. Riihhmahai (3), 
held that the agreement to reunite could not be made on behalf 
of a person during his minority. That being so, Ruttan and 
Badan could not reunite as they were minors. Intention to 
reunite must be proved like other facts. 

Bahu Jyoti Prasad SarhadhiJcary tov Babu Prarmtha Nath 
Sen (with him ifr. (?. Sircar), for the respondents. The lower 
Appellate Court having found that there was a reunion, no 
question of law arose in the ease. The finding was that there 

(1) (1864) 2 Mad. H. C. 235. (2) (1867) 7 W. E. 35. 

(3) (1903) I. L. R. 30 Calc. 725. 
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was a partition amongst the six brothers,, the three uterine 
brothers taking one share, and the three step-brothers taking Rust 

^ MENUIiI 

the other share. The facts found by the learned Subordinate i?. 
Judge were sufficient in law to constitute a reunion. The 
effect of the partition was not to cause a separation in the joint 
family of the uterine brothers : Upendra Narain MytiY. 

Gopee Nath Beta {!). 

Brett and SHARFUDDiisr, JJ. The present appeal arises 
out of a suit brought by the plaintiff to recover possession of 
certain lands to. which he claimed title by survivorship. It 
appears that the family to which the plaintiff belongs originally 
consisted of three uterine brothers and three step-brothers. 

The uterine brothers were Khedu, father of the plaintiff, Ruttan, 
and Badan, and the three step-brothers were Rusi, Firinghi 
and Busla. There was a partition of the family property 
about twelve or fourteen years ago between these six brothers, 
and, according to the statement made in the judgment of the 
Court of first instance, the property was divided into six different 
shares, the area and boundaries of each share being set out in 
the award of partition. After this partition? the uncles of the 
plamtiff , namely Rut tan and Badan, who at the time of the 
partition are said to have been mere boys, continued to live 
with their brother Khedu. After some time Khedu died, 
and the plaintiff, his son, continued to live with his uncles 
Ruttan and Badan. During this time, these persons messed 
together, and the profits of their property were collected jointly. 
Afterwards, Button and Badan died, and the plaintiff claims 
title to the lands in suit as the nearest relation of those two 
persons, on the ground that, after the separation of the family, 
there had been a reunion amongst the three uterine brothers, 
and that he is entitled to succeed by survivorship as a member 
of the joint family with Ruttan and Badan in preference to the 
step-brothers. 

The Court of first instance found that the plaintiff had 
failed to establish that there had been any reunion of the 

(1) (1883) I. L. B. 0 Caic. 817. 
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family after the partition, and that, therefore, the suit must 
fail. On appeal, the lower Appellate Court has come to a 
different conclusion, and has given the plaiiitiff a decree. 

The main question that we have to determine in this appeal 
is whether the conclusions of the lower Appellate Court are 
based on findings and inferences of law, which are correct. The 
learned Subordinate Judge has come to the conclusion that 
there was a reunion, apparently on two findings of fact. The 
first is that, after the partition, the three brothers, Khedu, 
Ruttan and Badan, continued to live together as was quite 
natural, Ruttan and Badan being then minors and not in a 
position to mess or to manage their property separately. On 
this finding that the two minors lived with their brother, and 
that their property was managed jointly, the learned Subor- 
dinate Judge comes to the conclusion that there was a reunion 
of the members of this branch of the family. He also states 
as a fact — ^though it is suggested by the learned pleader for the 
respondent that it is a finding of fact — that the separation was 
only into two sh&es, each share being allotted to each set of 
brothers. This statement, from the description of the parti- 
tion award given in the judgment of the Court of first instance, 
appears to us to be incorrect. If it is a finding, it is not sup- 
ported, so far as we can ascertain, by any substantial ground. 
As a statement of fact, it appears to be contrary to what was 
the real state of affairs. On this statement, we think no argu- 
ment whatever can be based, and it is for us to determine 
whether the conclusion which the learned Judge has drawn 
from the facts which he finds is a correct conclusion in law. 
The finding is that, after the partition, the two minor brothers 
continued to live with their elder brother, as was only natural, 
and the elder brother managed the properties of aH three. 
From these facts he concludes that there was a reunion of the 
family. In our opinion, this conclusion is not sound in law. 

In the case of Kuta Butty Viraya v. Kuta, Oha-ndappa 
V'UtJui'niiil'u (1), it has been held that the mere circumstance 
that after partition the father and the minor son continued 

.. . (1) (1884) 2 Mad. H. C. 235. 
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to live together j and fchoir shares as ascertained at the partition 
became mixed, does not conclusively constitute a state of re- 
union between the father and the minor, but is an evidentiary 
matter only to prove the reunion. In this case, therefore, 
the fact that the two minor brothers continued to live with 
their elder brother is not in itself sufficient to prove reunion. 
In the case of Oopal Chunder Daghoria v. Kemram Daghoria 
(1), it was held that, according to the Hindu law, mere living 
together at one residence, or carrying on a joint trade, does not 
constitute a reunion after partition, but there must be a junc- 
tion of estate. In the present case, the evidence referred to in 
the judgments of the lower Courts, especially in the judgment 
of the Court of first instance, so far from proving a junction 
of estate, goes to indicate that after the partition the share, at 
leasfe, of Khedu, the father of the present plaintiff, was mort- 
gaged as his separate property. In the case of Baldbux v. 
RuJchmahai (2), the Privy Council has expressed the opinion 
that an agreement to reunite cannot be made on behalf of a 
person during his minority; so that, in the present instance, 
the mere fact that the two minor brothers lived with their 
elder brother would not, in itself, be sufficient to indicate an 
intention or agreement to reunite. In this case, as in the 
others, their Lordships held that the mere fact of living together 
is not sufficient to constitute a reunion, but that any agree- 
ment to remain united, or to reunite, must be proved like any 
other fact. In the present case, the learned Subordinate 
Judge has, in our opinion, concluded from facts, which in 
themselves are not sufficient to constitute reunion, that there 
was an intention to reunite. The Privy Council, in the case 
ot Rajah 8efmcherla> Ramabhadra v. Rajah Setrucherla Vim- 
hhadm Suryammyarm (3), goes so far as to say that after a 
partition, when three Hindu brothers agreed that their separate 
shares should be kept joint, and that the eldest should manage 
the same, the true effect of the agreement was not to leave the 
family as a joint family, but to render the eldest brother 
accountable for receipts and expenditures on the footing of 

(1) (1867) 7 W. R. 35. (2) (1903) I. L. R. 30 Calc. 725. 

:(3) (1800) I. L. R. 22 Mad- 470.'; L. R. 26 I. A. 167.. 
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ordinary agency and not of joint family management. In that 
case the agreement was made between the three brothers, with 
reference to their shares, to the exclusion of the separated share 
of the fourth brother. These authorities, in our opinion, 
leave no doubt that the facts on which the learned Subordinate 
Judge has arrived at his conclusion are not sufficient to 
support that conclusion as a valid conclusion in law. 

It has, however, been contended on behalf of the respon- 
dents that what was in fact done at the time of the partition 
was that the two branches of the family separated, and that 
this separation of the three step-brothers from the three uterine 
brothers had not the effect of causing a separation in the joint 
family of the uterine brothers, and in support of this conten- 
tion, the decision of this Court in the case of Upendra Narain 
MytiY. Gopee Nath Bera (1), is relied on. This contention, no 
doubt, would have had weight if the circumstances of the 
present case in any way supported it ; but from the description 
given of the separation in the Judgment of the Court of first 
instance (which is not modified in any way by anything stated 
in the judgment of the lower Appellate Court), it is clear that 
the partition was, in fact, a partition of the properoies between 
the six brothers, and was not a partition into two shares, leaving 
the uterine brothers as members of an united family. The 
learned pleader for the respondent, relying on the decision of 
the Privy Councir in the case of Balahux Y. Etihhmabai (2), has 
argued that, in this case, the plaintiff was entitled to prove 
that his father and his two uterine brothers remained united 
after the partition, and that the findings of the lower Appellate 
Court on that point are sufficient to conclude that question. 
We are unable to agree that the findings are sufficient, and we 
hold that, on the description of the partition as given in the 
judgment of the Court of first instance, which is not contra- 
dicted in the judgment of the lower Appellate Court, it is clear 
that there was a complete partition and separation of the 
property between the six brothers, and that, in order to support 
the plaintiff % claim, it was necessary for him to prove a legal 
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reunion of the family. The circumstances which the learned 
Judge has held to be sufficient to prove such a reunion, w'e have 
already held to be insufficient for that purpose. In these 
circumstances, we are unable to support the judgment and 
decree of the Court of Appeal below. We think that the view 
taken by the Court of first instance is correct. We, therefore, 
decree the appeal, set aside the judgment and decree of the 
lower Appellate Court, and restore those of the Court of fii‘st 
instance with costs. 

Appeal allotved. 

S. C, (L 
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Before. Mr. Justice Woodroffe and Mr. Justice Richardson. 

RAM LAL SUKUL ' im 

V. April 39. 

BHELA GAZI.* 


Landlord and Tenant — Occupancy right, extmgmshment of — N'eio occupancy 
right in the same holding— Acquisition of adverse rights in two capacities — 
Non-occupancy raiyat, if he can suh-let and create incumbrance — Imnmhrance 
— Bengal Tenancy Act (VIII of 1885) ss. 22 cl. (2), 159, 160 cl (g). 

When an occupancy right is ©xtinguished by the operation of section 22, 
cL (2) of the Bengal Tenancy Act, a new occupancy right cannot b© acquired 
in the same tenancy by the co-sharer proprietor by whose action the occu- 
pancy right has ceased to exist. 

The owner of a holding cannot acquire a right adversely to himself in his 
. other . character as eo-proprietor. 

A Bon-oecupancy raiyat is a raiyat, and the land held by him is a ‘ holding 
section 150 of the Bengal Tenancy Act applies to non-occupancy holdings also, 
A non-oecupancy raiyat is not prohibited from sub-letting and may have 
an under-raiyat under him, and may create a protected interest under section 
160, ei fe), if his landlord allows him so to do. An incumbrance may be 
created by a non-occupancy raiyat on his holding, in limitation of his owm 
interest, however limited, by way of sub-lease. 

"^Appeal' from' Appellate Decree, No. 1215 of 1908, against the deeree Bf;:; 
Srisli Chandra Muklrerji, Subordinate Judge of Tipperah, dated March 30, 
1908, reversing the decree of Krishna Kximar Sen, Munsif of Coniilla, dated 
March 27, 1907. 
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Second Appeal by the plaintiffs. 

Lal ■ Certain persons, who. were oalied Dicliits, Were co-sliarer 
' malihs of a eertain taluh, within which one Golak Singh had a 
G-Azi*. jQfQ with rights of occupancy. In execution of a decree against 
Golak Singh the said jote was purchased in execntiornsale by the 
said Dichits, who settled the' land after tli€\ir purchase wdth 
the principal defendants. In the Record-cf-Eiglits prepared 
in 1898, the Dicliits w^ere recorded as settled radyats^ and the 
"principal defendants as ti-itisr-raiyais , in respect of Golak 
Singh’s jote. The tcduh was under the cominon r!iaiir4.gersliip for 
several years, and the common inanager, on behalf of all the 
‘tnaliks^ brought a suit for recovery of arrears of rent due for the 
said jote against the Dichits, and in execution of tl:ie decree 
obtained in that suit put the jote to sale. The jote wm pur- 
chased by the plaintiffs in the sale. Within one year from 
their purchase, the plaintiffs served a notice under section 167 
of the Bengal Tenancy Act upon the principal defendants for 
setting aside the incumbrance, viz..^ the Mnder-raiyaii interest 
in the jote. The defendants ref used to vacate, and the present 
suit was instituted for ejectiiient. 

The Munsif held that there 'was no evidence that, at 
the time of the purchase of Golak Singh’s jote, the Dichits 
had any malihi interest in the tcdvJc^ and that, therefore, there 
was no merger of the occupancy right in the proprietary '' 
right. The suit, v/as accordingly decreed by the Munsif. 
On appeal, the Subordinate Judge held that the Dichits 
were proprietors of the taluh at the time of their purchase 
of Golak Singh’s jote, and that the occupancy right in 
respect of the BSbid jote, therefore, ceased under section 22, sub- 
section (^) of -the Bengal Tenancy Act, and that in co 2 isec|ueiice 
' , the Dichits must be held to. have acquired a raiyati holding 
divested of the occupancy right. He further held that section 
163, sub-section (2), clause (6), or section 166 of the Bengal 
, Tenancy Act ' wMch related 'to occupancy holdings, had no 
' . application, and hence section 1.67 of the Bengal Tenancy Act 
could not also apply. In conclusion, he held that the jotes of 
the principal defendants must' be regarded only m under-raiyati 
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interests and could bo detemimed. only by notice under sec- 
tion 49 of tlie Bengal Tenancy Act. The Subordinate Judge, 
therefore, declared the plaintiff’s right to receive rent, but dis- 
missed their claim for hlias possession. Against this decree 
the plaintiffs, preferred the present appeal, 

Df. Sami Glmiidra Basak, for the appellants. Section 159 
of the Bengal Tenancy Act gives the purchaser the right to 
amnil inciimbraiices. It applies to all kinds of holdings, 
whether occupancy or non-occnpanoj^. The word ^ holding ’ is 
defined in section 3, clause ( 9 ). In the Act, where the Legislature 
intended to refer to occupancy holdings only, it is said so 
in express terms see section 163, sub-section ( 2 ), clause (b) 
and section 166. Section 159 , proviso (&), refers generally to 
the procedure, to be adopted in annulling the incumbrance, and 
this makes section 167 applicable to the present xuise. .Sec- 
tions 163 and 166 cannot control the general section 159 , which 
gives right to aiinuL If the viev/of the lower Appellate Court 
be correct, a mortgage which is an ineumbraiice could never 
be set a>side by a purchaser in the position of the plaintiffs. 
Assuming that sec ion 22 applies to the case, section 22, clause 
(2) would no doubt extinguish the occupancy right that was 
subsisting at the date of the sale of Golak Singh’s jote, Mid the 
Dioliits must be held to have purchased a non-occupancy 
holding. But there is nothing to prevent fresh acquisition 
of occupancy rights under sections 20 and 21 of the Bengal 
Tenancy Act. A perpetual non-occupancy right is opposed to 
the Bengal Tenancy Act. Then, again, one co-sliarer may hold 
as a raiyat against other co-sharers : Jaivachd Hiiqr. Mam Das 
Saha affirmed by the Full Bench in Bam Ilohan Pal v. 
Sheikh \ Kachu {2), After their purchase, the Dicliits were 
recognised by ail the landlords as occupancy raiyats, and there 
is nothing in the Act to prevent 'Siich recognition. The E-ecord- . 
of “Eights cannot also be lightly discarded : Kali Boy.Y. Pmtap 
Narain (3). Lastly, the doctrine of merger is not .applcable 

(1) (1806) I. L. R. 24 Calc, 143 '■ .1.2)' (1905) I L. R.. Sg^Galef 386. 

(3) (1908) 8C. L, J. 92. 
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1910 to lands in the mofussil. It was unknown to the countiy 

Ram Lai. before the passing of the Bengal Tenancy Act : Wovfmli 

ScKTO Chmider Ooopio v. Raj Narain Roy{\), Jibanti Nath Khan v. 

BhelaOazi. Qq]cooI Chiinder Choivdry (2), Lai Mahomed Harhar v. Jagir 

Sheikh (3). In the present case, purchase by the Dichits were 
made long before the passing of the Bengal Tenancy Act, 
hence section 22 cannot apply, 

Bahu Akshay Kumar Banerji, for the respondents. tSection 
49 of the Bengal Tenancy ilct shows how an under-raiyat can 
be ejected. “ Holding ” in section 159 must mean holduig at a 
fixed rate, or occupancy holding. If non-occupancy holdings 
were intended to be included hi section 159, the procedure 
similar to sections 163 and 166 would have been given. A co- 
sharer who purchases an occupancy holding under section 22, 
clause {2), caimot acquire occupancy right under section 20, 
which is, in this respect, controlled by section 22. There is 
no authority for the contention of the appellant. As to the 
contention with regard to the date of the purchase by the 
Dichits, there is no finding that the purchase was made prior 
to the passing of the Bengal Tenancy Act, and the point was not 
taken m either of the Courts below. The doctrine of merger 
was not imknown to the country before the passing of the Bengal 
Tenancy Act. Womesh GMinder Goopto v. Raj Narain, Roy 
(1) and Lai Mahomed Sarkar v. Jagir Sheikh (3) do not decide 
the point. 

Br. Sarat Chandra Basak, in reply. 

Cur. adv. mlt. 

WooDEOFFii J. It has been firstly argued that the Court 
of appeal should have held that the tenancy was an occupancy 
raiyati holding, and that the tenancy having been m existence 
and purchased by the Dichits prior to the passing of the Bengal 
Tenancy Act in 1885, section 22, clause (2) of that Act did not 
s-Pplyi ^th the result that there was no merger of the occu- 
pancy right. This question, though raised by the grounds of 

(1) (1868) 10 W. R. 15. (2) (1891) I. L. B. 18 Calo. 700. 

(3) (1909) 13 0. W. N. 918; 918. 
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appeal before m, was not raised in the lower Court and cannot 
bo now gone into. There is nothing in the paper book on this 
point which is sought to be established by reference to a pas- 
sage in the evidence. But, then, it is said that assuming section 
22 does not apply, and that under section 22, clause (2), the 
occupancy right then existing was extinguished by the transfer 
of the right of Golak Singh to the Dichits, the lower Appellate 
Court should have held that by reason of Dichits subsequently 
continuously holding the land as raiyats for a period of twelve 
years and more from the date of their purchase they acquired a 
new occupancy right. It is contended that the occupancy right, 
which is extinguished by the section, is only the right which 
existed at the date of the transfer, and that there is nothing to 
prevent the acquisition of a new occupancy right. To hold 
this would, I think, defeat the policy of the section. And, 
further, the owner of the holding could not acquire a right 
adversely to himself in his other character as co-proprietor. 
The lower Ajjpellate Court, therefore, correctly held that the 
properties purchased by the plaintiffs in execution of the decree 
for arrears of rent are a raiyati holding without occupancy 
right. The question then arises whether the plaintiffs under 
section 159 have power to annul under-tenancies as incum- 
braiices. It has been contended that they cannot, that the 
provisions of Chapter XIV do not apply to purchasers of non- 
occupancy holdings, and that the only remedy open to a pur- 
chaser of such a holding is under section 49 by ejectment. I 
think, however, this is not so. A non-occupancy raiyat is a 
miyat^ and the land held by him is a ‘ holding.’ Chapter XIV 
is general in its terms and refers to “^sale for , arrears under 
decree.’’ Section 159 speaks of a holding, and where the Act 
intends to refer to occupancy holdings, it so qualifies the terms. 
The latter section provides that a sale of a holding for arrears 
win pass the holding subject to protected interests and vdth 
power to annul incumbrances. Then, is that which it is sought 
to annul an incumbrance 1 I think that (on the case made by 
the defendants here) it is. It may be observed that a non- 
occupancy raiyat is not proMbited from sub-letting and may 
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.liave an tinder-miyat under iiini 'and irmy a. |:irotected:.. 

interest under see tion. 160,-(3lause (g), if life la:fidlc>rtl jdlows/^lim . 
so to do. All incumbrance maj be created hy h ii/).ii~occiipa.iicy 
™ Ms iiolding in limitation of liis ovni iiiie.restj licnvever 
liniitedj by way of sub-lease. lam of opinioii, t-liercifoiOj tliat 
there was an incumbrance which plaintiffs liad power to aniiiib 
■and the appeal must therefore be alkrweci n il!i i-hIs end the 
decree of the first Court restored. 


Ram Lal 
SUKUI. 


WoODEOEF'B 

J, 


. Richaeoson' J. I aaTee. 


ORIGINAL CIVIL. 


*'l j^yml (illoiveiL 


Before Mr, JiiHice Puf/h, 

RAMADHIN BANIA 

Muy 2» 

SEWBALAK SINfiBw^''^ ^ 

■ High Court, Origmul Side, jiirisdiGHon of-^Eevisional Jarmiiciiot^. over Presi' 
dency Small Cause Coiirt-^Ciml Procedure Code {Act ¥ oj 1908) s, 115-- 
'^'Appeal '^-'-PraQtic-e^SancHon io''prosecuie---Cofh of (Jrmiiji.al Procedure 

iActVofl89S)ss,19S,m{6),439^^^^ 

A Jadge of tlie Rresideney Small Cause Coiu't-j Calcutta, had siiimnarliy 
■ refused' an application 'for, sanction to; prosecute the plaintiff for making a 
false claim in a suit before liini. On. an application to tiie High Court imdor 
section 115 of the Code of Civil . Uroeedare, to set aside this order and to 
compel the Judge to determine the application : — 

Held, that the jurisdiction of the High Court in all such revisional appHea • 

, tions, whether in respect of suits' or other matters# is vested in a single Judgo 
sitting on the Original Bide. 

Samsher Mtmdulv, Ganendra Narain Alitter {\),Samt Chandra Singh v. 
Brojo Lai Makerjee (2) followed, Haladhar Maiti v. (Jfmjtonna Maiti '{3} 

. referred to. 

A civil Court, when acting under "section 195 of the Criminal Procedure 
Code# is not in any way exercising criminal jurisdiction, and is subject to the 
. revisional jurisdiction of the High Court under section 115 of the Code of 
Civil Procedure. 

' v... '^Application in Original Civil Suit No. '7 1- of 1910. 

(i) (1902) 1. L. R. 29 Calc. 498* ■ (2) (1903) I. L. R. '30 Calc. |)8(>. 

■ (-S) '(1903) L L. 'R. 30 Calc. 588. 
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SaMg Rem v. Rctmji Lai {l)^ In the matter of the petition of Bhup Kummr 1910 
(2), Rmn Prosad Boy v. Sooha Roy (3), Guru Churn Saha v. Girija Sundari 
Dasi (4)j Kali Prosad Chatter fee v. Bhiihan Mohini Dasi ^ Eranholi Aihan Bania 
V. (6), reforred to. ,, v. 

All application under section 195, sub -section 6 of the Criminal Procedure 
Code is not an appeal, hence the re visional jurisdiction under section 115 of 
the Procedure Code is not excluded. 

- Plardeo Singh v. Hamiman Dat Narain (7) distinguished. 

ApPLICxITION. 

This was an application by Sewbalak Siiigli, the defendant 
in a suit instituted in the Court of Small Causes, Calcutta, for 
an order that the order passed by the 5th Judge, refusing 
sanction to prosecute the plaintiff, Ramadhin Bania, might be 
set aside, and that the Judge might be directed to hear and 
determine the application for sanction according to law. 

It appears that on the 27th September 1909, Ramadhin 
instituted a suit against Sewbalak Singh in the Court of Small 
Causes, Calcutta, for the recovery of Rs. 34 alleged to be 
due for money lent in Calcutta on the 1 1th July 1 909. It was 
alleged by the petitioner that on the 27tli January 1910, the 
plaintiff desired to withdraw his suit, but the Judge refused to 
allow the withdrawal. The .suit proceeded ; the plaintiff was 
examined, but called no further evidence. The defendant 
denied all liability and alleged that the claim was entirely false 
and dishonest. The suit was dismissed with costs. 

On the 10th Februarj^ 1910, an application was made to the ■ 

5th Judge by a pleader on behalf of the defendant, but 
instructed by the Criminal Investigation Department, for the 
issue of a notice upon the plaintiff to show cause why sanction ' 
should not be given to prosecute the plaintiff for fraudulently 
and. dishonestly, and with intent to injure the defendant, mak- , 
ing a, claim which he knew to be false in a Court of Justice.' 

The Judge refused the application on two grounds: first, that 
if such an application was entertained, there would be numer- 
ous similar applications ' every day ; and, secondly, that it did 

(1) (1906) I. L. K. 28 Ail. 654. (4) (1902) 7 C. W. IST. 112. 

(2) (1903) 1. L. R. 26 AIL 249. (5) (1903) 8 0, W. N. 73t 

(3) (1807) 1 0. W. N. 400 (6) (1902) L L. R. 26 Mad. 08. 

(7) (1903) L L, R. 2f> All. 244; 247. 
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not appear from the records that the suit was false or francin* 
lent, and that he was not bound to go beyond the records or 
take OYidence to establish fraudulent intent. 

The present application was, thereupon, made to a single 
Judge, sitting on the Original Side of the High Court, for the 
purpose of setting aside the above order. A rule was obtained 
in the first instance, and it came on for hearing, on the 2nd 

May 1910, before Pugh J. 

* 

Mr, Stakes and Mr, B, G, Bonnerjee, for the petitioner. 
The main points are : first, is thivS application properly made 
under section 115 of the Code of Civil Procedure t Secondly, 
should the application be made to a single Judge sitting on 
the Original Side, or to a Divisional Bench of the High Court ? 
On the first point, it is established that the application is of a 
civil nature and could not be made before the Criminal Bench : 
Mahomed Bhakhu v. Queen-Empress (1), Shmm Charan Das 
V. Kasi Naik (2), Ouru Churn Saha v. Girija Sundari Dasi (3) ; 
Roy’s Sanction to Prosecute, pages 127-128. The term case ” 
in section 115 has a larger signification than ‘'suit” and would 
cover applications of this nature. This is a proi)er matter over 
which the Court may exercise its re visional jurisdiction. The 
5th Judge of the Small Cause Court summarily refused to hear 
the application for sanction to prosecute, and so failed to 
exercise the jurisdiction vested in him. On the second point, it 
is submitted that this application is properly made before a single 
Judge sitting on the Original Side and not before the Presi- 
dency Bench : Shamsher Mundul v. Ganendra Narain 3IiUer 
(4), Sarat Chandra Singh v. Brojo Lai Mukerjee (5). Haladhar 
Main V, Choytomm Maiti {6} is distinguishable : the jurisdic- 
tion of a single Judge, sitting on the Original Side, was not 
denied; but only for the sake of convenience, Maclean C.J., by 
virtue of the power conferred on the Chief Justice under section 
14 of the Charter, specially constituted a Bench to deal with 
the application. 


(1} (1896) I. L. R. 23 Calc. 532. 

(2) (1896) I, L. R. 23 Calc. 971. 

(3) (1902) 7 C. \V. N. 112. 


(4) (1902) L L. R. 29 Calc. 498. 

(5) (1903) 1. .L. B. 30 Calc. 986. 

(6) (1903) I., L. R. 30: Calc. 588. 
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The opposite party appeared in person and stated that the 
■suit in the Small Cause Court was not false, and that it failed Bamadhin 
• as Ms witnesses were absent. Bania 

Sewbalaje: 

SlKOH, 

Pugh J. This is an application under section 115 of the 
Civil Procedure Code for an order that what is described as a 
Judgment, but is really an order of the 5th Judge (now officiat- 
ing 4th Judge) of the Calcutta Small Cause Court, refusing 
sanction to prosecute the plaintiff in a certain ease, may be set 
aside ; that the record should be sent for, and such order as the 
Court may tliink fit and proper may be passed. 

The order actually asked for is that the 5th Judge, now the 
officiating 4th Judge, may be directed to hear and determine 
the application according to law. It is made by Sewbalak Singh , 
the defendant in the Small Cause Court suit, who is represented 
by Mr. Hume as his attorney, who is in fact the Public Pro- 
secutor, audit is stated that this application is made by him 
officially, and not as a merely private attorney. It appears 
from the affidavit of Sxirjya Pada Banerjee, a pleader, that he 
made the application on behalf of Sewbalak, but instructed by 
the Criminal Investigation Department, and it was refused on 
two grounds — first, that if such an application was entertained, 
there would be numerous similar applications every day; 
and, secondly, that the Court was not bound to go beyond its 
record, which, I taka it, means there is nothing on the record 
to show that the case was false. 

In my opinion, neither of these grounds are valid grounds, 
and I come to the conclusion that the Judge has declined to 
exercise a Jurisdiction vested in him, in that he has refused to 
hear and determine the application, for rejecting an application 
on these grounds is not a judicial decision of the matter before 
Mm;'' 

Certain points, however, arise, (i) whether the application is 
properly made to me, and (ii) whether the application is a case 
within section 115, if it is not, 1 certamly cannot deal with it ; 

(Hi) whether the application to me is of a civil or criminal 
nature ; {iv) whether there is in fact or a procedure 
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SO similar to an appeal, as to provide an effective remedy, and 
whether, in consequence, an application in revision is excluded. 

A rule has been issued in the first instance, whicli has been 
served on the plaintiff in the Small Cause Court suit, and he 
has appeared in person and of course cannot assist me on the 
legal questions. All he says is that in fact the case was not 
false, ^crtM4h only withdrew it because his witnesses were 
absent. 

As to the first pointT^fer^^ijglicati^ is novel and of first 
impression so far as this Court is annlie3*t^ ^ respect fhe 
giving or withholding of sanction by the Small Cause Courtl' 
but there have been a number of cases under the old section 
622 in which the question as to the proper Bench for applica- 
tions in respect of cases proper, or suits in the Small Cause 
Court, was considered, and which afford some assistance on 
this point. 

There has been a well-established practice for at least 50 
years that these applications should be made on the Original 
Side of this Court, and it was considered settled that these 
applications should bo made on the Original Side by counseL 

For some short time prior to 1902, similar applications 
were successfully made on the Appellate Side by vakils. This 
was, however, put an end to by a decision of Rampiniand Pratt 
JJ. in Shamsher Mnndtil v. Gmiendra Nara-in MiUer (1), who 
held that the Bench taking the Presidency Group had no juris- 
diction in Calcutta, and therefore no jurisdiction over the 
Calcutta Small Cause Court. This question turned on the 
order of the Chief Justice allocating business to the various 
Benches, and while this order gave the Presidency Group juris- 
diction over cases from the 24-Pargams — ^the 24:-Pargaiias 
is not Calcutta. However, another application was made by 
a vakil in the case of HaladJmr Maiti v. Ohoytmina Maiti (2) 
to the then Chief Justice, Sir Francis Maclean, and Mr. Justice 
Mitra. A preliminary objection was taken based on the last 
case, but it was overruled on the ground that the .learned 
Judges WQm not dealing with the matter as the Judges taking 

(!) (ier)2) I. L. Pv..29 Calc. 408. 


(2) (,190:^) I. L. R,- 30 Cale. 58S, 
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the Presidency Group, but as a Bench constituted by the Chief 
Justice to deal with the case, and there could be no question 
but that the Chief Justice had the power to constitute such a 
Bench and deal with the application. With regard to the 
practice he says : ^ applications have invariably been made to 
the Chief Justice, who can appoint, and who does then and 
there appoint, himself and the Judge who may be sitting with 
him to be the Bench to hear the application.’ 

There is a dilferent statement as to the practice in the case 
of Samt Chandra Singh v. Brojo Lai Maker jee {!) made by Mr. 
Justice Sale as follows : — 

‘‘ It is a remarkable fact that the jurisdiction of a Judge, 
sitting on the Original Side to exercise revisional powers over 
the Presidency Small Cause Court, which is now challenged for 
the first time, has been exercised ever since the establishment 
of the High Court, over 40 years ago, as its records abundantly 
show. Within this period innumerable applications have been 
heard and determined by single Judges sitting on the Original 
Side of this Court.” 

This decision was called for in consequence of a claim by a 
vakil to make such an application on the Original Side, for the 
exclusive jurisdiction of the Original Side, had been in the 
meantime, and between the decision of these tw o cases, settled 
by a rule made by the High Court on the Appellate Side on the 
12th June 1903. Rule IV A. is as follow^s : — Applications under 
section 622 of the Code of Civil Procedure for revision of orders 
of the Calcutta Presidency Small Cause Court shall be heard by 
a single Judge sitting on the Original Side of the High Court.*** 

Having regard to the fact that the statement in the later 
case w^as made by Mr. Justice Sale shortly after the rule in 
question was passed, when, no doubt, the whole position had 
been fully considered by all the Judges, there can be little doubt 
that the later statement as to the practice with regard to these 
applications is the more authoritative, and there can also be 
little doubt that the practice was incorrectly presented to the 

(1) (1903) I. L. B. 30 Calc. 986. 

See Rule V of fche High Court Rules, App. Side, Ed. 1910, p. 9 


720 


1910 
Bania ■ 

V, 

Sbwbalak 

Singh. 

Pugh J. 


INDIAN LAW DEPORTS. [VOL. NXXVll. 

Chief Justice : but the matter is now merely academical because 
of the rule in question. 

In practice, since then the Chief Justice has never consti- 
tuted a Bench to hear such applications, and they are no longer 
made to him. 

It follows from this, and the decision in Shamsher Mnndui 
V. Ganendra Nath Mitter (1), that no other Bench has jurisdic- 
tion to hear the ordinary application in revision from the Small 
Cause Court. 

This rule is in the widest terms and it seems to me by pro- 
cess of elimination of any other Bench to vest in a single 
Judge on the Original Side the jurisdiction in all such revisional 
applications. 

It remains, however, to consider whether the application 
for sanction is a “ease ” under section 115, and whether it is 
of a criminal nature so as to oust the jurisdiction that I would 
otherwise have, and whether the applicant has another and 
more proper remedy. The first two of these points are covered 
by a Full Bench decision of the Allahabad High Court, 8aUg 
Bam V. Ramji Lai (2), following another Full Bench decision. 
In the matter of the ‘petition of Bhup K'unwar (3). The point is 
shortly dealt with by Sir John Stanley C.J. and Sir W. Burkitt 
J., but very fully and completely by Sir George Knox J., in 
which he reviews the whole legislation on the subject and holds 
that the High Court on the Criminal Side has no jurisdiction 
under section 439 of the Criminal Procedure Code to interfere 
with an order of a Civil Court passed under section 196, but that 
the High Court has such power under section 622 of the Code 
of Civil Procedure, and that a Civil Court, when acting under 
section 195, is not in any way exercising criminal jurisdiction. 
The reasoning in this judgment seems to me conclusive, and I 
follow it. It is not, therefore, necessary for me to discuss the 
matter further beyond mentioning that it appears that Ram 
Prosad Roy v. Sooba Roy (4) was a case where a sanction granted 
by a Civil Court was revoked under the Civil Revisional Juris- 

(1) (1902) I. L. R. 29 Cals. 498. . (3) (1903) I. L. B. 26 All. 249. 

(2) (1906) I. L. R. 28 All. 654. (4) (1897) 1 C. W. N. 400. 



VOL.' XXXVii.] . CALCUTTA SEkIES. 


m 


clicUon, and that in Guru Churn Salia v. Girija Sundari Dasi (1), 
an application of this kind was dealt with on the Civil Side of- the 
High Court, while in Kali Prosad OJiatierjee v. BMiban 3Iohim 
Dasi (2) loUowiiig ErankoU Athan v, King-Emperor (3), it was 
held that the Criminal Revision Bench had no power to interfere 
with an order of a Civil Court under section 476 of the Criminal 
Procedure Code, though there have been some earlier cases 
collected in In the matter of the petition of Bhup Kunwar (4), at 
which a different conclusion was arrived at. However much 
difference there may have bt en as to whether a Criminal Bench 
had the power or not, I do not find any reported decision in 
which the power under section 622 to interfere has been ques- 
tioned, except a reference in Sanjiva Row’s Notes on the Code 
of Civil Procedure to a case (5) in the Punjab Chief Court which 
I am unable to discuss as I have not access to the report, but 
which does not commend itself tome and is contrary to the 
Allahabad Pull Bench case to which I have referred and with 
which I agree. I notice also that Mr. S. Roy, in his work on 
Sanction to Prosecute, pages 127-128, mentions two unroported 
cases, in which it was held that the Criminal Bench have 
no jurisdiction. There only remains to consider whether my 
jurisdiction to interfere is excluded by reason of there being an 
appeal. In Hardeo Bingh v. Hanmnan Dat Narain (6), Sir 
John Stanley says : ' ' Sub-section 6 of section 195 gives a right 
of appeal in verj^ clear terms. Whether it is called an appeal 
or a right to make a substantive application to have an order 
refusing or giving sanction set aside, appears to us to be imma- 
terial.” 

It was immaterial for the pui’posc Sir John Stanley was 
then considering, viz., the powders of the District Magistrate, 
but for this purpose it is material, and in my opinion the appli- 
cation under sub-section 6 of section 195 is not an appeal pro- 
perly so-called, and therefore the power of revision is not ex- 
cluded. It may be that eventually, w'hen the application has 
been heard and decided, it will be open to the parties to make 

(1) (1902) 7 C. W, N. 112. (4) (1903) 1. h. E. 26 All 249. 

(2) (1903) s a w. H. 73. (5) 6 0. C. 216. 

(3) (1902) I, L. R. 26 Mad. 98. (6) (1903) 1 . h. R. 26 All 244, 247. 
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HARI NARAYAN SINGH DEO 

p. 

SRIRAM CHAKRA VARTI. 

[On appeal from the High Court at Fort William in Bengal.] 

Landlord and -Tcnanl — Permanent tenure of an agricultural character — Under- 

(jronnd rights not vientioned in lease — -Minerals under surface of land — Rights 

of zemindar — On.v.s of proof — Transfer of Property Act {IV of 1882) ss. 108, 
117. ' , 

The question for decision in this case was, whether certain Goswamis, the 
sebaits of an Idol and lessees of a village in the zemindari of the appellant, the 
Rajah of Paehete, had under their lease, which had been granted by a prede- 
cessor in title of the appellant about 60 years ago, acquired any rights to the 
minerals beneath the surface of the village which they could have transmitted 
to the respondents wlio claimed to hold under them. There was no docu- 
ment or evidence defining the terms of the lease to the Goswamis. Two de- 
crees in favour of the Rajah for the payment of an annual rent of Rs. 22-15-6 
by the Goswamis were j.)iit in, in one of which they were described as culti- 
vators, and in the other as ‘‘ britti -holders.” There was no evidence whatever 
timt the Rajah had e\‘ei* granted mineral rights in the village to the Goswamis 
or to any other person. Both the Courts in India found that the village was a 
mcd {rent-paying) village of the zemindari of the Rajali, and that no prescrip- 
tive right bad been proved hy the respondents to any underground rights in 
the village. T]ie High Court held that the zemindar had created a permanent 
tenure of an agricuiturai character, and that the tenui‘e-holder would possess 
ail underginuiid rights in the absence of express reservation by the zemindar. 

Held, by the Judicial Committee (reversing that decision), that the title of 
the zemindar Hajali to the village being established, he must be presumed to 
be the <.uvntT of the imderground rights appertaining thereto in the absence of 
evidence that he bad ])arted with them, and no such evidence had been pro- 
duced. 

Field’s Bengal Regidations. Introduction, page 36, referred to. 

In the ease of leases under tlie existing law of 1882 (the Transfer of Pro- 
perty Act. IV of 1882, s. 108), no right arise.s for a lessee to work mines not 
open when the lease was granted. 

Appeal from a judgment and decree {28th July 1905) of 
the High Court at Calcutta which reversed a judgment and 

* Present : Lord MACNAOHTSNr, Lord Codlij^s, Sxr Arthur Wilson, and 
Mb. Ameer Alj, ' 
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decree (16tli July ' 1903) of the Court of the Additional ; Suh- 
ordinate Judge of Burdwan. 

The son and representative of the first plaintiff, and the 
successor as manager of the second plaintiff, were the appel- 
lants to His Majesty in Council. 

The principal question for decision on ‘this appeal was 
whether the respondents had acquired any right or title to the 
underground minerals beneath the village Petena, a mal (rent- 
paying) village situate within the ancestral zemindari of the 
Rajah of Pachete. The original plaintiffs were Kumar Hari 
Narayan Singh Deo Bahadur, and Mr. A. T. Ricketts, manager 
of the Pachete Estate under the Encumbered Estates Act 
(Bengal Act VI of 1876). By order of the Court of 22nd April 
1903, Kumar Jyoti Pershad Singh Deo Bahadur, son of the 
first plaintiff (deceased), andlMr. E. B. Clair Smith, successor 
to the second plaintiff in the management of the estate, were 
respectively substituted for them on the record. 

The facts of the case fully appear from the report of the 
appeal to the High Court (Pbatt and Pargiter JJ.), which 
will be found in 1. L. R. 33 Calc. 54, 


On this appeal, 

Sir i?. Finlay, K. C;, DeGruyther, K. C,, and J. iff, Parikh, 
for the appellants, contended that in view of the fact that both 
the lower Courts had found (a) that the village of Petena was 
a mal village of the appellant’s zemindari leased to the 
Goswamis, (6) that the village was not Moguli dabattar of the 
Goswamis, and (c) that the respondents had not proved any 
title by prescription to the underground rights in the said 
village, the onus was on the respondents to show that their 
alleged lessors, the Goswamis, had ever acquired any under- 
groiiiid rights in the village. That onus they had not dis- 
eliargcd. The land and all the rights on it , or under it , belonged 
to the zemindar as the owner of a permanent, hereditary, and 
transferable tenure, and the only rights considered at the time 
the lease was granted were agricultural rights.,, wliicli would 
not carry the right to minera.ls or any ot,lier uiidergroiiiid rights 
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unless they had been specially granted. Such rights were not 
then thought of, and it was unnecessary for the zemindar to 
specially reserve them. It was for the tenant to prove any 
right he alleged to be his. The zemindar in this case never 
granted mineral rights in the village to the Goswamis, nor to 
any other person; and there was no documentary evidence 
of any kind to show that he ever did so. As he was the owner 
of the right to minerals, he must, in the absence of evidence to 
the contrary, be presumed to have re.served that right. Tlie 
lease was not a permanent one, as had been wrongly held by 
the High Comt, but one liable to forfeiture if the land, were 
used in a manner not justified by the terms and conditions of 
an agricultural lease ; and if, as contended, the Transfer of 
Property Act (IV of 1882) did not apply, the case should be 
decided by “equity and good conscience, generally inter- 
preted to mean the rules of English law, if found applicable 
to Indian society and circumstances.” The High Court 
having wrongly held the lease to be a permanent one, decided 
that the grant of a permanent tenure included mines where 
not expressly reserved. A lease without mention of mines 
might include any' mines which were then open (and there were 
no such mines in question here), but not imopened mines. Re- 
ference was made to Clegg v. Roidand {!), Elias v. Snowdon 
Slate Q'uarries Com-pany (2), WagheU Bajsanji v. Masludin 
(3), Rally Dass Ahiri v. MonmoMni Dassee (4), Ahhiram 
Gosumni v. Shyama Gharan Nandi (5), Bengal Regulation I of 
1793 ; Wise v. Bhodbun Moyee Debia Chcnvdhmnee (6), Secre~ 
tary of State for India v. Luchmeswar Singh (7). The landlord 
can insist on the land being used for the purpose for which 
it was granted ; Transfer of Property Act (IV of 1882} sections 
8, 108, clause (o) and section 117 ; Tagore Law Lectures for 
1895 ; “ The Land Law of Bengal” by Sarada Charan Mitra, 

(1) (1866) L. R. 2 Bq. 160, 164. (4) (1897) I. L. R. 24 Calc. 440, 446. 

(2) (1879) L. R. 4 A. C. 454. (5) (1009) 1. L. R. 38, Calc. 1003; 

(3) (1887) LL. R. 11 Bom. 531, 561; L. R. 36 I. A. 148. 

L. R. 14 I. A. 89, 96. (6) (1865) 10 Moo. 1. A. 165, 171 

(7) (1888) I. L. R. 16 Calc. 223, 231 
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1910 pages 393, 394; Bengal Tenancy Act {VIII of 1885), sections 

Hart 2, 4-6, 10, 11-16, 18-20, 75-77, and m ; Lai SaLoo v. Dm 

Narain Singh (1) (a case under Bengal Act VIII of 1869, the 
Shirim Bengal Rent Act) ; and the cases of Titmmn Miikerp v. 

f'H.iRKi- Cohen {2) &xid Megh Lai Pandey v. liajkurnar Thakur {2>) 
were distinguished on the ground that in the former mineral 
rights were specially granted, and in the latter “all rights” 
were leased. Field’s Bengal Regulations, Introduction, page 
36, and Nafar Chandra Pal Chowdlmri v. Ram Lai Pal (4) 
were also referred to. It was submitted that the respondents 
had failed to prove that the village in suit was debottar pro- 
perty held in the name of the Idol Gopi Nath Jiu as alleged ; 
and that the Goswamis were tenants of the appellant only in 
respect of the surface of the land of the village, and as such 
did not acquire any underground rights in it. 

Ross, for the respondents, contended that the High Court 
had rightly held that the tenure of the Goswamis was a per- 
manent one created by a predecessor in title of the appellant 
many years ago, and that its annual rental of Rs. 22-15-6 was 
fixed in perpetuity ; that the underground rights in the village 
of Petena passed mth the said tenure when it was created, and 
were m no way reserved to the zemindar ; and that the under- 
groimd rights appertained not to the appellant’s zemmdari, 
but to the permanent tenure of the Goswamis. He pointed 
out that there had been quarrying by the respondents without 
any objection for a considerable number of years ; and relied 
mainly on the followuig portion of the judgment of PARfsiTER 
J. in support of his contentions 

“The question then must be decided solety upon a con- 
sideration of the nature of such permanent tenures as (are) 
settled by the land-law of tliis country. Now when such 
tenures are created, the zemindar invests the tenure-holder 
with every right that can appert ain to him short, of the quit- 
rent due to the proprietorship ; the tenure is permanent, herit- 
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able and traiisferablej its rental is as fixed as the Government 
revenue that the zemindar pays ; and the tenant can do what 
he likes with it, short of altogether destroying it ; in short, it 
has all the rights of proprietorship except the name ; and the 
zemindar (in the absence of express conditions) has really 
divested himself of everything except the nominal proprietor- 
ship, and has turned his rights practically inter a perpetual 
annuity of the amount of the rental. He has no right of re- 
version. In such a state of their respective rights there is no 
basis for holding that the underground rights have not passed 
as part of the tenure. To hold otherwise would be to hold 
that a tenant m perpetuity can never work mines, because 
they do not belong to his tenure ; and that the landlord can 
never work them, because he has no reversion and no right to 
enter on the land for that purpose. In the absence of any 
express warrant for such a view, I cannot assent to such an 
unreasonable proposition. In my opinion the imderground 
rights belong to permanent tenures. When the landlord created 
the tenure, he made over the land with all its capabilities 
to the tenant, and merely imposed on the tenure the rental 
that he thought best in the circumstances. When neither 
of them knew of undiscovered materials of value within 
the land, a-nd the idea of reserving anything never entered 
their minds, it certainly cannot be held that there was any 
such reservation in the grant, nor that a distinction can be 
afterwards drawn between various rights that may exist in 
the land for the purpose of qualifying the original grant and of 
importing into it what neither party could then imagine. 

" The fact that the land was agricultural when the tenure 
was created, and that the tenure is classed as an agricultural 
one, does not derogate from the rights conveyed .in the tenure, 
because no restriction was put on the use of the land, and the 
tenure-holder’s use of it is not limited to agriculture ; he can 
build on it and apply it to other non-agricultural j)urposes. 
There is no distinction in law, or in common usage in this 
country, between the surface of land and the underlying 
strata, except v^hen it ha^ Ijeen created of recent years, either 
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by the law as in the Land Acquisition (Blines) Act XVIII of 
1885,, or by contract* l^Tnen a man obtains permanent pos- 
session of land with heritable and transferable rights, then, in 
the absence of any reservation, he obtains it with all rights 
attaching to it from the centre of the earth to the sky. If a 
permanent tenure-holder can use the surface which is agricul- 
tural land for non-agricultural purposes, there is no reason 
why his right in the subjacent strata should be less or different. 
It is impossible to import into contracts stipulations that the 
law did not attach to them that are not naturally inherent 
in them, and that the parties themselves had no conception of 
at the time of contracting. I am decidedly of opinion, there- 
fore, that where a tenure is permanent, the tenure-holder 
possesses all the underground rights, unless there is something 
express to the contrary.” 

Reference was made to the Transfer of Property Act, section 
2, it being contended that that Act was not applicable to the 
present case. 

DeGnnjther ^ K,C., replied, referring to Hari Molum Missef v. 
Siirendra Naraycm Singh ( 1 ). 

The judgment of their Lordships was delivered 

LoRn CoLLiisrs. The appellants are the Rajah of the 
Pachcte Estate and the Manager thereof under Act VI of 1876. 

The question in the case is as to the right to the minerals 
lying under a certain village called Petena, situate within the 
ancestral zemindari of the first appellant. The case has been 
left singularly bare of evidence, and must be decided chiefly 
by giving effect to the proper presumptions arising out of a 
small number of ascertamod facts. Happily the field of cfon- 
troversy has been narrowed by certain concurroiit fiiidiiigs of 
fact. Both Courts are agreed that about 60 years ago, in tlie 
time of the first plaintiff’s predecessor, a transaction took place 
whereby the latter appropriated to a certain Hindu Idol known 
as Thakur Gopi Nath Jiu, of whom certain persons known in 
those proceedings as the- Goswuiinis, or Gossaiiis, ' wnre the 
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shobaits or priests, an interest of some sort in the village of I 9 i 0 
■Potena, at an annual rental of Ks. 22-15-6. There is no docn- ' 
ment or evidence defining the terms of the arrangement mth 
the Idol set up at the trial. The defendants, however, against ^ 
whom the plaintih’s first took proceedings to restrain inter- Ghakra- 
ference with their minerals, purported to justify their ties- 
passes under the authority of the Goswamis rnider whom they 
claimed to hold a lease. Two leases of the 6th and 7th Magh 
1228 respectively (1821 a.b.), purporting to have been granted 
by the Goswamis to the said defendants, and also certain rent 
receipts said to have been exchanged, w^ere produced on the 
part of the defendants at the trial, but they were held by both 
Courts to be palpable forgeries. Both Courts have held that 
the village Petena is a mol village of the Pachete Estate, i.e., 
it is a part of the first plaintiff’s zemindari. There is no evi- 
dence whatever that the zemindar Rajah has ever granted 
mineral rights in the said village to the Goswamis or any other 
person. Both Courts agree that no prescriptive rights have 
been proved by the respondents to any underground rights in 
the village. The language of the High Court is quite explicit : — 

‘‘ There is.no evidence regarding the extent, publicity, or continuity of 
sucli operations to establish the mokuraridar's acquisition by prescription 
of tlie underground rights claimed.’' 

The Subordinate Judge finds that there is no evidence to 
show that the plaintiffs 1 and 2 w^ere aware of the exercise of 
any underground rights before 1898, when steps were imme- 
diately taken to stop it. Two decrees in favour of the Rajah 
for the payment of an annual rent of Rs. 22-15-6 by the Gos- 
wamis were put in, in one of which they were described as 
‘' cultivators,” in the other as ‘‘ britti-hoklers.” 

On this meagre foundation of fact the two Judges who con- 
stituted the High Court have built up the theory that the 
Cioswamis were tenure-holders having permanent heritable 
and transferable rights. 

“When such tenures are created,” says Pargiter J,, “the zemindar invests 
the tenure-holder with every right that can appertain to him short of the quit- 
rent duo to the proprietorship j the tenure is permanent, heritable, and trans- 
ferable, itsrentaiis asfixedas the Government revenue that the zemindar pays ; 
and the tenant can do what he likes with it short of altogether destroying 
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if. ; in short, it has all the rights of proprietorship except the name. . . ..In 
Mich a state of their respective rights there is no basis for holding that the 
underground rights have not passed as part of the tenure. To hold otherwise 
would be to hold that a tenant in perpetuity can never work mines, because 
they do not belong to his tenure ; and that the landlord can never work thenv 
because he has no reversion and no right to enter tiio land for that purpose .... 
In my opinion the underground rights belong to the permanent tenures.” 

No decided ease was cited in support of the view of the 
High Court, which seems practically to ignore the distinction 
betwwi the mere tenure-holder and the zemindar, and the 
law as laid down in the passage cited from Mitra’s Land Law’ 
of Bengal does not appear to quite accord with the view of Mr. 
Field in his admirable Introduction to the Bengal Regulations, 
page 36, w^here he says : — “ The zemindar can grant leases either 
for a term or in perpetuity. He is entitled to rent for all land 
lying within the limits of his zemindari, and the rights of 
mining, fishing, and other incorporeal rights are included in 
his proprietorship.” It would seem, therefore, that Mr. Field 
did uot regard his letting the occupancy right as presumptive 
evidence of his having parted ^¥ith his property in the minerals. 
In the case of leases under the existing law of 1882, no right 
arises for a lessee to w’ork mines not open wiien the lease was 
granted. The learned Subordinate Judge inferred from the 
smalhiess of the jamma fixed that only the surface rights and 
nothing more were intended to be let out to the Gossaiiis. Gn 
the whole, it seems to their Lordships that the title of the 
zemindar Rajah to the village Petona as part of his zemmdaiy 
before the arrival of the Goswamis on the scene, being estab* 
lished as it has been, he must be presumed to be the owner of 
the uiidergrouiid rights thereto appertaining in the absence 
of evidence that lie ever parted witl) them , and no sucli evidoiice 
has been produced. Their Lordships will humbly advise His 
Majesty that the decision of the High Court be set aside, and 
that of the Subordinate Judge restored witli costs here and 
below. 

Appeai/alhwed, 

Solicitor for the appellants : Edward Dalgado. 

SoUcitons for the. respondents :' L. Wrdmw' & 
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LETTERS PATENT APPEAL. 


Before Sir Lawrence H. J enkitiSf K. OJ.E. , GMef J ttaUce, 
and Mr, Justice Doss. 

KARNADHAR HALDAR 

V. 

HARIPRASAD ROY CHAUDHURI.* 

Jnftinciion — Perpetual Injunction restrammg execution of a decree obtained in 
a previous suit against the plaintiff — Specific Belief Act (I of 1877) ss. 64, 
66(e)* 

Where the defendant has not invaded, or thr©a.tened to invade, the piaint- 
right to, or enjoyment of, any property, and there is no apprehension of 
a multiplicity of judicial proceedings to which the plaintiff need be subjected 
for the purpose of establishing or safeguarding his rights, or for preventing the 
acquisition of rights of the defendant : — 

Held, that s* 56 of the Specific Belief Act constitutes a manifest bar in the 
way of the plaintiff’s suit for a declaration that the defendant had no title to 
lands in suit, and for perpetual injunction restraining the defendant from 
taking possession of the lands by executing his decree. 

Dhuronidhur Sen v. Agra Bank (1) followed in principle. 

Appti V. Baman (2Vnot followed. 

Appeal by the defendant. 

This appeal arose out of a suit brought by a landlord asking 
for an injunction restraining the defendant from taking posses- 
sion of a holding in the landlord's estate in respect of which the 
defendant had obtained a decree for possession in a suit in 
which the landlord had not been a party. The defendant’s 
father had long ago purchased a third portion of the holding, 
and thereafter had purchased the remaining frd portion at a 
sale in execution. In 1903 the defendant brought a suit against 
one Piyarimohan .Baneijee, asking for possession, on the 
ground that Piyarimohan had dispossessed him from the 
holding. In this suit, to which the landlord was not a party, 
defendant obtained a decree on an appeal to a Subordinate 

^Let ters Puteiit Appeal, Xo. 143 of 1909, in appeal from Appellate Decree 
No. 422 of 1908. 

0) (1878) I. L. R, 4 Calc. 380. (2) {1891) 1. L, R. 14 Mad. 4?5, 
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a decree which was affirmed by the High Gotirt. The 
Karnadhar decree was for possession of the holding. The landlord in the 
v/ present suit, which is on appeal, sued for an injunction res- 
training the defendant from taking possession under cover 
Chaddhiwi. of the aforesaid decree. The Munsif held that, as the tenancy 
was not transferable, the defendant had no right under the 
purchase. He granted the injunction prayed for, restraining 
the defendant from taking possession. On appeal, the Dis- 
trict Judge confirmed the Munsif ’s judgment. On second 
appeal to the High Court, Caspersz J., sitting singly, dismissed 
the appeal. The defendapt, thereupon, filed this appeal under 
section 15 of the Letters Patent. 

Bahu Bismnath Bose, for the appellant. The plaintiffs 
caruiot get an injunction because the defendant has not in- 
vaded, or threatened to invade, the right to the enjoyment of 
any property. The case does not come under section 54 {d) of 
the Specific Relief Act. Then, again, section 56 (b) is a bar to 
the suit. There is no fear of multiplicity of suits. The Calcutta 
case of Dhiironidkur Sen v. Agra Bank (1) is in my favour; 
see Mr. Justice Markby’s remarks in the case. The defendant 
has, moreover, been recognised as a tenant by the landlord and 
now the suit is inequitable. 

Bahu Harendra Narayan Mittef, for the respondents. On 
the findings of fact arrived at by the Courts below, defendant 
is a trespasser and not a tenant. A multiplicity of suits is 
inevitable: see section 54 (c?) and (e) of the Specific Relief 
Act and Woodroffe’s '‘Law relating to Injunctions, ” pp. 359, 
361. The landlord’s right in his property does not merely 
consist of a right to receive fair and equitable rent for it, but 
a great deal more. He may enhance rent or take kMs^ pos- 
session or derive other benefits in other ways. He can choose 
his own tenant and refuse to have undesirable tenants. The 
enforced recognition of transferability of a holding is un- 
doubtedly an injury which cannot be repaired. The case, 
therefore, comes within .the meaning of '' irreparable injury/’ 

(1) I L. R. 4Qa1e.;3S0.,''' 
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The question of ‘‘pecuniary compensation*’ was not raised i9io 
in the Courts below, and on general equities of the case the Kawadka^ 
landlord should not be compelled to accept pecuniary compen- 
sation in return for parting mth rights or some of the rights. 

Clause {e) of section 5G is in my favour. Stalhartt v. Gopal Chaudhubi. 
Panday {!) Ap2M v, iJamcrn (2) are clearly in my favour. 

Lastly, the mere receipt of rent from a marfatdar is not recog- 
nition of the tenancy : Naba Kmnari Dehi v. Behari Lai Sen (3). - 

Jenkins C.J. This appeal raises a point of some interest, 
and notwithstanding the ingenious argument of Mr. Mitter, 

I hold that the appellant is entitled to succeed. 

The case arises in this way : the present defendant 
brought a suit to recover possession of lands from which he 
said he had been wrongfully ousted. He obtained a decree 
in his favour for recovery of possession, and that decree was 
ultimately confirmed by the High Court. As yet the plaintiff 
in that suit, who is the defendant in this, has taken no steps 
to execute his decree, and it does not appear that he has even ' 
threatened to execute it. But the presenu plaintiffs have 
commenced this suit, whereby they pray to have it declared 
that the defendant had no title to the lands in suit, to establish 
that they are not bomrd by the decree of the Title Suit No. 

135 of 1903, for perpetual injunction restraining the defendant 
from taking possession of the lands in suit by executing the 
decree of Title Suit No. 135 of 1903, and for damages. 

The Munsif has granted the plaintiff’s prayer for an in- 
junction to the extent of restraining the defendant from taking 
khm possession of the lands in suit, as he is the plaintiff’s 
teziant ; and that decree has been confiiined by the low^er 
Appellate Court and afterwards by Mr. Justice Caspersz ori 
appeal to this Court, and it is from this judgment of Mr. Jus- 
tice Caspersz that the present appeal preferred to us under 
the Letters Patent, 

(1) (,1873) 20 W. R. 108. (2) (1891) I L. B. 14 Mad. 425, 

(3) (1907) X. L. K. 34 Galcv m 
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The case has been argued— and I think properly argued — 
upon the basis that the whole question turns upon whether this 
is a case in which the plaintiffs are entitled to the injunction 
which has been granted to them, for if they are not so entitled, 
then the declarations made in their favour would naturally go, as 
they were merely steps towards the relief of an injunction. In 
my opinion, the plaintiffs are not entitled to this injunction. 
The law is formulated for us in Chapter X of the Specific Relief 
Act : and, to begin with, it was incumbent upon the plaintiffs 
to bring themselves within the conditions prescribed in section 
54 of that Act. Mr. Mitter conceded that his best chance of 
success was to rely on the provision of clause (e). But in my 
opinion clause (e), which prescribes as one of the conditions 
entitling the plaintiffs to an injunction, that such relief is 
necessary to prevent a multiplicity of judicial proceedings, 
has no application, for the simple reason that there was no 
ground to apprehend any such multiplicity. The clause has 
application to a well-known condition of affairs which is ab- 
solutely remote from that with which we have to deal in this 
case. It is not as though the plaintiffs here would have to 
bring repeated suits or to make repeated applications or to 
take repeated proceedings for the purpose of establishing or 
safeguarding their rights, or of preventing the acquisition of 
rights by the defendant. If they are right in their contention, 
then should the present defendant obtain possession, it will 
be open to these plaintiffs to bring such* suit as they may 
think proper for the purpose of recovering .possession. It is 
unnecessary to consider the rest of section 54, though I would 
point out that on the facts of this case it is impossible to say 
that the defendant has invaded, or threatened to invade, the 
plaintiffs’ right to, or enjoyment of, any property. Further 
than that, section 56 appears to me also to constitute a mani- 
fest bar in the way of the plaintiffs’ suit : I say so, notwith- 
standing the decision of the Madras High Court in A'ppu v. 
Haman (1). I feel as Mr. Justice Markby did when deciding 
Dhuronidhur Sen v, Agra Bank (2). Ho said at page 396 : ‘Tt 

(1) (1891) I L. R. 14 Mad. 425. (2) (1878) L L. R, 4 Calc. 380. 
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has already been found difficult enough to bring litigation in I910 
this country to a termination, and, if we were to grant this Kabnadhab 
injunction, I am very much afraid that advantage would be Haldae 
taken of the precedent to prolong litigation very much further. Haewbasad 
I n my opinion, the plaintiffs have failed to establish any Chaudhubi, 
right to bring this suit for an injunction, and I think the judg- .jENKiNa. 
ment of Mr. Justice Caspersz was erroneous. We, therefore, 
reverse the decree of the lower appellate Court and dismiss 
the suit vuth costs throughout. 

Doss J. I agree. 

s. M. Appeal allowed. 


ORIGINAL CRIMINAL. 


Before Mr, Justice Woodroffe, 

EMPEROR 

V. 

TARANATH ROY CHOWDHRY.^ 


IDIO 
Mai/ 18, 


Confession '-^Admissibility of statement alleging^ whether truly or not^ that it ims 
not voluntary — Evidence Act {I of 1872) s. 24. 


A statement in writing by the accused, which contains an allegation from 
which it is to be inferred that the statement of which it forms a part %vas 
not made voluntarily, is inadmissible. 


The accused was originally tried at the Ordinary Criminal 
Sessions of the High Court by Brett J., with a Special Jury, on 
the 5th May 1910, charged, under sections 19 (/) and 20 of the 
Arms Act (XI of 1878), with having in his possession or under 
his control arms and ammunition in contravention of section 
14, and with keeping them secretly. The Jury disagreed, 
three being for conviction and six for acquittal. They were 
thereupon discharged, and the accused remanded pending a 
re-trial which was directed by the learned Judge. The case 
was re-tried, on the 17th May, before Woodroffe J. and a Special 
Jury on: the. same charges. 

* Original CriminalJurisdietion. 
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The facts of the case^ as alleged by the prosecution, were 
as follows. In September or October 1007, the accused was 
employed by Ganendra Nath Sircar, residing at No. 4 Raja’s 
Lane, as a private tutor to his brother, Bhupendra Nath Sir- 
car, and lived in his house till about March or April 1908, 
occupying the haitahliana. Ho then left and went to his 
brother’s house, 67 Maniktolla Street, but continued to visit 
Ganendra occasionally. In the first week of May 1908, he 
took a tin box to Ganendra and asked him to keep it for a few 
days, alleging that it contained printing materials. The box 
was locked and the key was with the accused. The box was 
kept upstairs in Ganendra’s room. The accused went there, 
on the 18th May, opened the box and took out two revolvers 
and some cartridges, and then left taking the key with Mm. 
Bhupendra witnessed the incident and mentioned it to his 
brother. The latter then consulted Shashi Bhushan Dey, a 
police officer of the Criminal Investigation Department, who 
advised him to inform Mr. Halliday, the Commissioner of 
Police, and aecomp&nied him the next day to the office of the 
latter. On the 19th May Inspector Puma Chimder Lahiri of 
the same department searched the house at 4 Raja’s Lane 
under a search warrant, and seized the box which, on being 
opened, was found to contain 1,200 cartridges, revolvers, 
daggers and instruments for making cartridges. Ganendra 
was arrested and kept in custody, and released the next day 
on bail. The accused then absconded, but was ultimately 
arrested at Benares on the 19th December 1909, and broiiglit 
down to Calcutta on the 21st and lodged in the Presidency 
Jail. 

He was then placed before Mr. D. Swinhoe, Offg. Chief 
Presidency Magistrate, who held an in.quiry into the case 
preliminary to commitment. A number of witnesses for the 
prosecution were examined on the 31st January 1910 ; and 
thereafter, on the 14th March, the prisoner made a sta-tement 
to the Magistrate which was taken down as follows :— 

' ' /‘ The accused says I am ' not guilty , but will make a statement. , !■ 
inform the Court virtuously that on the 16th May 1908, on Monday, when I 
returned home to 67 Maniktolla Street after visiting my uncle.” 
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„ , ■ What. IS his name ? ' 

A. Natido Lai Roy, peshkar o£ the Chandpui* Sub-Deputy’s Coiuffc, when 
h© was 111 and under treatment in No. 3 College Square, I met one Rabittra 
Churn Diitt, the manager of the Chatro Bhandar student’s school at 4 College 
Square. He requested me as a friend that a tin box containing types and 
other press materials was with him which he wished m© to keep for him for 
a day or two on condition he would take it back after that time. After some 
discussion, though I first refused him, I consented to keep the box with me 
on condition as I said before. Afterwards I walked with him to his house. 
He took a coolie and brought down the box from upstairs, and he came with 
me as far as College Square, and then went off to his office. T met Ganendra 
Nath Sircar at 4 Raja’s Lane and told him I wanted to keep the box in his 
house, and he inquired what the contents of the box were. I replied that 
there were press materials inside belonging to a friend of mine wdiieh will be 
taken back by him wdthin a day or two. About 9 a.m., on the 16th, I made 
over the box to Ganendra in his liouse downstairs in the presence of another 
man whom I personally do not know. I know him by sight. Then I left 
Ganondra’s and returned home. The key of the box was not with me, but with 
Pabittra. This is the box {Exhibit I), Then I was unemployed. I was so 
busy looking out for work that I forgot all about the box. On the 18th 
May 1908, at 7-30 p.m., Pabittra and another man met me at my house at 67 
Maniktolla and asked me to return the box. I said the box was in a house 
near his house, I would point it out and return it. Pabittra, I and the otlier 
young man came near Raja’s Lane. Pabittra gave me a key and asked me to 
go in and open the box and take away two revolvers. On hearing this I begged 
with folded hands and said “kindly take away your box.” Then I said 
“ golmal is going on in Calcutta. You are throwing me in such a condition 
when there is no friend of mine here.” Then Pabittra said, I have heard 
that my house will be searched, so I do not like to take away the box 
to-day. I shall take it the next day.” Then I became angry and remons- 
trated with: him. Tlien I took tlie key from Pabittra who instructed me 
and went to Ganendra’s liouse upstairs, into Ganeiidra’s mother’s room, 
where the box was. I opened it and took out two revolvers covered with 
paper. At that time I did not see the contents of the box, and up to the 
present moment I do not know what it contains. I made over the two 
revolvers to Pabittra in liis office room at 4 College Sqviare. Then I returned 
home. I cam© to know in this Coiu’t what the contents were. 

[Th.© accused then related about his going to the Police 
Court on the 19th in connection with the case of Phanindra 
Hath Mitt er, the editor of the '' Jiigantctr,^\ and about his 
arrest there, and continued :] ^ 

On the 20th May I came to learn that Ganendra had mad© a statement 
against me. On the 21st I came to the Court to surrender, and inquired of 
Manoj Mohan Bose, pleader, if there was any warrant against me. He said he 
:■ did not know, and when a warrant was issued I should surrender. In this way 

I I was hiding myself in Calcutta. At that time I was informed that Pabittra 
Dutt, Hartiek Dutt and Narendra Nath Bose and others held a meeting and 

[i 
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decided tJiat they would kill me, and Kartick stood forward to do so. On 
hearing this I ran away and left Calcutta,” 

[The accused then gave an account of his first stay at 
Benares, his flight from there under fear of assassination, and 
his ultimate return to the city, and continued :] 

111 Chaitro 1315 I returned to Benares. I fell ill and was bedridden 
in the house of my sister, Harimati Dabi. On the 19th December 1909, 
Chandi Das ISIukerjee arre.sted me in her iiouse and brought me down to 
Calcutta. We reached here on the 2 1st when I was placed before the Court. 

I was told by Purna Babu that my sister has been cited as a witness in this 
case and a subpoena has been sent against her to Benares. On hearing this, 
that a Hindu Brahmin purdanashin young lady would be dragged into Court, 
I *hecame anxious and saw the Commissioner and Deputy Commissioner of 
Police, and Purna on that very day, fell at their feet and requested them not 
to drag my sister into Court, The Commissioner and the Deputy Commis- 
sioner told me that if I made a true statement they w^ould request the 
Magistrate to show leniency and mercy on me. On Thursday last the Deputy 
Commissioner and Purna saw me in the Presidency jail, and there I fell at their 
feet and requested them not to cite my sister. They could rather kiE me. 
I wrote out a statement addressed to the Commissioner of Police with a for- 
warding letter. On Friday, at noon, the Deputy Commissioner and Purna saw 
me in the jail and got that wTitten statement signed, and said they ivould send 
a telegram to Benares stopping the service of a subpoena issued against ray 
sister. They also saw me in the Central Lock-up. I fell at their feet and 
wanted to know whether my sister had been informed not to attend. They 
said my sister had not been informed as yet. After my statement ivaa 
recorded she would bo informed. I ask for mercy. 

Q. Is tlie statement made by you voluntarily ? 

A. I would not have made this statement had I not been pressed by Purna 
Babu that he ivould cite my sister as a witness and drag her into Court and 
expose iier, and he also threatened me he would institute two other eases against 
me. He said, if I made my statement in this case he would not do so. I did 
no act of lawlessness or sedition. Only for six months I served as manager 
of the I had no connection with the association of any conspira- 

tors or any society or club belonging to any conspiracy. 

(Sd.) D. Swinhoe, — 14-3-10. 

Accused asks that this statement should not be shown to his counsel, or 
pleader for the prosecution, or to the press, as, if it gets out he lias made such 
a statement he will be killed.” 

(Sd.) D. Swinhoe, — 14-3-10. 

(Sd.) Taranath Roy Chowdhry, — 14-3-10. 

Oa the 16th March the accused retracted the above state- 
ment altogether, and filed another statement before the Chief 
Presidency Magistrate, alleging that oh the 21st December 1909 
Puma Chunder Lahiri asked him to make a statement and 
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promised to save liim^ but he refused to do so ; that on the 12th i9io 

January 1910 Lahiri again told him that if he made a statement Em^e^ob 

they would consider whether another case against him under tab/nath 

section 121 of the Indian Penal Code, would be proceeded 

. , . , / Chowbhby, 

with or not, but he again declined ; that on the 17th 

January Lahiri saw him in the Presidency Jail and tried to 

induce him to become an approver just like one Panna 

Lai Cliatterjee who has been given Rs. 3,000, and that on 

his refusal Lahiri threatened him. The accused further 

stated that on the 9th March Lahiri informed him that his 

sister had been cited as a witness, and would be brought 

down and kept under police custody until the case was 

over ; that on the 10th he was taken to Lahiri, the Deputy 

Commissioner being then present, and Lahiri told him to write 

out his statement, and he did so on condition his sister was not 

cited as a witness ; that Lahiri dictated and he made notes 

from which his statement was subsequently written out; that 

on the 11th he saw Lahiri and the Deputy Commissioner at 

No. 2 Corridor, and added some words to the sta,tement at the 

request of the former, who also asked him to make the same 

statement before the Magistrate ; and that on the 14th Lahiri 

asked him to make the statement according to his instructions, 

and to request the Magistrate not to supply any one with a 

copy of it, and that the summons on his sister would then be 

cancelled. He concluded by saying that he never saw the tin 

box before he came to Court, and that he falsely identified it 

on the former occasion under Lahirils direction. 

Some other prosecution evidence was taken and the 
prisoner was subsequently committed to the High Court. 

Puma Chandra Lahiri was examined at the trial and ad- 
mitted that he saw the prisoner on the 21st December 1909, 
the 12th and 17th January 1910 alone, and on the 9th, 10th 
and 14th March with the Deputy Commissioner, but he denied 
that he ever promised or induced or threatened him, and stated 
that the Deputy Commissioner also never did so as far as he 
knew. He said that a subpoena was taken out against Hari- 
mati Debi on the 8th February 1910, but that neither he nor 
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llio Deputy ComniissioBor at any time lield out hopes to the 
prisoner that she would not be called as a witness if he made 
a statement. In cross-examination lie stated that on the 21st 
December he asked the prisoner to make a statement, and told 
him that if ho did so it would ^tsimplify the case, which ho 
explained as meaning that he desired to know how far ho was 
guilty in the whole conspiracy.’’ He further said that he might 
have told the accused, on the 12th January, that there was a 
case under section 121 of the Indian Penal Code against him, 
but did not promise’ to refrain from proceeding with it. To the 
Court he said that the accused appeared to him to be under 
the impression that, if he made a statement, his sister would 
not be called as a witness. 

Mr. Teggart, Deputy Commissioner of Police, who was also 
examined at the trial, denied that any indii cement, threat, 
or promise had been made to the prisoner. He said that the 
prisoner had requested him, on the 9th and 14tli March, not to 
cite his sister as a -witness, but that he (witness) told him that 
he had no powder in the matter. 

The statement of the accused, taken by the Chief Presidency 
Magistrate on the 14th MarcJi, was tendered in evidinice and 
objected to. 

Mr. N. G. Sen, for the prisoner. The statement is inadmis- 
sible, as the Magistrate did not comply with the provisions of 
sections 164 and 364 of the Criminal Procedure Code. There 
is no certificate. Even if it is not a confession it is inadmissible. 
A statement by the accused, not amounting to a confession, 
can only be taken at the close of the evidence for the prosecu- 
tion, notia the middle of it : see section 209. Sec-fions 200 and 
342 only enable the accused to explain circiunstaiicos in the 
evidence against him, and not to make incriminating state- 
ments. If the accused makes a confession during tlie inquiry, 
it can be recorded under section 164, otherwise the Ithigistrate 
should tell the accused to wait till the prosecution has closed 
and then to make the statement. If the accirsod pleads guilty 
ill an inquiry preliminary to commit lueiit, the Magistrate cun- 
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not acGspt the plea till the end of the prosecution case : i9io 

Queen-Empress v. Bhairab Chinier CJiuoherhaty (1) at Emperob 

pages 713, 716, 717. The confession is not voluntary. It taranath 

appears on the face of the document that it was made in .con- q^owdiIey 

sequence of inducement relating to the proceedings against 

him : see section 24 of the Evidence Act, Empress v. Asgh.ar 

Alt (2) and Queen-Empress v, TJzeer (3). Section 287 of the Code 

refers to statements taken under sections 209 and 342, but 

this statement was not made under the latter sections. If 

it is inadmissible, it ought to be rejected now, and not- put to 

the jury : Reg v. Oarner (4). 

The Standing Counsel [Mr, Ali Imam), for the Cro\vn, ins- 
tructed by Mr. Hume, Public Prosecutor.. The statement is 
admissible under section 287 of the Code. It is not taken 
under sections 209 and 342, but under section 255, and is admis- 
sible under section 287. The evidence of Mr. Teggart and Puma 
Chunder Lahiri shows that no inducement, threat or promise 
was made. The statement was made voluntarily. 

WooDROFPE J. I am not satisfied that the provisions of 
the Criminal Procedure Code allow the statement made by the 
accused to be admissible. Apart from that, I am not clear that 
the statement can be taken to be a voluntary statement, for 
the same document contains an allegation (whether true or 
not need not now be considered) that the statement is not 
voluntary, I must, therefore, reject it upon the objection of 
the learned counsel for the defence. 

(1) (189S) 2 a W. X. 702. (3) (1BB4V I. L. R. 10 Calc. 775. 

(2) (1879) I. h. K. 2 Ali. 260. (4) (1848) 1 Don. C. C. 320. 
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LETTERS PATENT APPEAL. 


Before Sir Lawrence H. JenUns, K.O.LB., Chief Jmiice, and 

Mr, Jiwtice Doss. 


NABIN CHANDRA SHAHA 


KULA CHANDRA DHAR.* 


anawra and 1 enunt— Occupancy ravyats—Bnhancement of rent—Proof of rUe 
in price of staple food-crops, how ascertained and Court’s duty in the matter 
—Prevailing rate for similar land in same or neighbouring villages with 
same advantages— Bengal Tenancy Act{Vni of 1886) ss. 29, 30, 32, 39. 

In a suit for enhancement of rent under s. 30 of the Bengal Tenancy Act, 
it is the duty of^ the Court to refer to the price-liste prepared under s. 39, 
whether the parties to the suit produce these or not. 

It is right and proper that the Civil Court, in directing a local investiga- 
tion under s. 31 (6), should indicate to the officer holding the investigation 
what it IS that the Court precisely requires. 

Where the Court is satisfied that aU the rent in the village should be 
excluded from consideration in finding out the prevailing rate in tho village 
because it is fixed in a mode which contravenes the provisions of s. 29 of the 
Bengal Tenancy Act, then an enquiry should be directed which will brin-r 
to light the prevailing rate of rent paid by occupancy raiyats for lands of I 
s#imilar description and with sirailai* adYaiita<:?es in the 
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by three rovoniie-officers, ail of whom came to the conclusion 
that the prevailing rate was' Re. 1-4. The Munsif held that 
the reports of the revenue-oftlcers. wore insufficient, as it did 
not give the prevailing rate of the village in question ^ the 
number of tenants, and the rates paid by them. He further 
held th^r as the enhancements made by the plaintiffs con- 
travened the provisions of section 29 of the Bengal Tenancy 
Act. they could not be tehen into account in finding the pre- 
vailing rate, and he, therefore, refused to refer the matter 
again to the revenue officers. With reference to the rise in 
the price of staple food-crops, the Munsif held that the oral evi- 
dence was unsatisfactoiy and could not be relied upon. In 
the result, he dismissed the suits. On appeal, the Subordinate 
Judge affirmed the decision of the Munsif om the question of 
the prevailing rate. In connection with the rise in the price 
of staple food-crops, he held that the Munsif might have 
properly referred to the Government Gazette, but as it did 
not appear that any such gazette was produced by the 
plaintiffs, he upheld the decision of the Munsif and dismissed 
the appeal. 

The secojid appeal to the High Court was heard by Oaspersz 
J., sitting singly, and his Lordship affirmed the decisions of the 
Courts below. The plaintiffs, thereupon, preferred this appeal 
under section 15 of the Charter. 

Dr. Sarat Chandra Basah. for the appellants. The Munsif 
adopted an erroneous procedure in deciding the question as to 
the rise in the price of the staple food-crops upon oral evidence. 
Under sections 32 and 39 of the Bengal Tenancy Act, the Court 
is bound to decide the question from price-lists published in 
the Government Gazeves. Section 39, clause (6‘) is impera- 
tive, and it is the duty of the Court to refer to the lists whether 
they are produced by the parties or not. The intention of the 
Legislature is to put an end to all controversies about average 
prices, and evidence is admissible only to show that any entry 
in the list is incorrect. Then, assuming that the enhancements 
made were bad under section 29, the Court should have rejected 
these rates from consideration, and found out the prevailing 


'■^Ubjn 

Chakbea^ 

Shaha 

V. 

: Kxtla 
Chandra 
Beak. 


INDIAN DAW EEPOETS. [VOL. XXXVII. 


rate of lands in noighbouring villages with si m ilar advantages 
and of the same description. Lastly, I contend that section 
29 does not control section 31. Under the last section, Courts 
should have regard to the rates actually paid. 

Bahu Har&ulmnarayan Mitra, for the respondent. Sections 
32 and 39 of the Tenancy Act cannot override the provisions 
of the Evidence Act. It was the duty of the plaintiffs to 
make out their case. Section 31 could only refer to the rates 
lawfully paid : see definition of rent in section 3, clause (5). 

Jenkins C.J. This is a suit brought for enhancement of 
rent under section 30 of the Bengal Tenancy Act. Ic was 
dismissed by the Munsif, and that decree of dismissal was 
confirmed by the lower Appellate Court. On appeal to this 
Court Mr. Justice Caspersz expressed his agreement with the 
lower Appellate Court. It is from this judgment of Mr. Justice 
Caspersz that the present appeal is preferred under section 15 of 
the Letters Patent. 

The grounds on which the plaintiffs based their claim for 
enhancement were, first, that the rate of rent paid by the defen- 
dants was below the prevailing rate paid by occupancy raiyata 
for land of a similar description and with similar advantages 
in the same village or in neighbouring villages, and that thex'e 
was no sufficient reason for their holdiixg at so low a rate ; and, 
secondly, that there has been a rise in the average local prices 
of staple food-crops during the currency of the existing rent. 
Both these grounds, in the opinion of the lower courts, the 
plaintiffs failed to establish. I will deal with the second ground 
first, and will consider whether the Courts have committed an 
error in the finding that the plaiutiffs had not made good their 
claim to enhancement on the ground of a rise in the average 
local prices of the staple food-crops. The solution of this 
question is to be found in section 39 of the Bengal Tenancy 
Act. By section 32 of the Act, it is provided that, “ when an 
enhancement is claimed on the ground of a rise in prices, the 
Court shall compare the average prices during the decennial 
period immediately preceding the institution of the .suit with 
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tLo average prices during sucli other decennial period as it may 
appear equitable and practicable to take for comparison/* 
Section 39^ clause (1) provides that' "‘the Collector of every 
district shall prepare monthly, or at shorter intervals, periodi- 
cal lists of the market prices of staple food-crops grown in such 
local areas as the Local Government may from time to time 
direct, and shall submit them to the Board of Revenue for 
approval or revision/* By clause 4, it is enacted that “the 
price list shall, when approved or revised by the Board of 
Revenue, be published in the ofi&oial Gazette/* By clause. (S) 
it is provided that “ in any proceedings under the Chapter for 
an 623 hanoemont of rent on the ground of a rise in prices, the 
CouiIj sMU refer to the list published under this section, and 
shall presume that the prices shown in the lists prepared for 
any year subsequent to the passing of this 4ot are correct, and 
may presume that the prices shown in the lists prepared for 
any year prior to the passing of this Act are coirect, unless and 
until it is proved that they are incorrect/* 

Now, it is not suggested that the Munsif or the lower 
Appellate Court referred to these lists, nor is it disputed that 
such lists do exist, and therefore it follows that in this suit, 
which is a proceeding under Chapter V, the lower Courts failed 
to make that reference which was imposed upon them by the 
terms of the law. Therefore, there has been an error of law 
which entitles the plaintiffs to come here and ask that it should 
be corrected. 

Next, I shall deal with the point that the Courts have erred 
in so far as they have failed to give effect to the appellants* 
contention that the rate of rent paid by the defendants is below 
the prevailing rate paid by occupancy raiyats for land of a 
similar description and with similar advantages in the same 
village or in neighbouring villages. It appeared to the Munsif 
that the prevailing rate of rent could not be satisfactorily as- 
certained without a local enquiry, and so the Court directed 
a local enquiry to be held under Chapter XXV of the old Code 
of Civil Procedure as allowed by section 31, clause (6) of the 
Bengal Tenancy Act. It seems that three separate enquiries 
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were hold, and still tho Miinsif was not satisfied with the report 
that he got. Apparently, however, ho did not think it necessary 
or proper to direct a further inquiry. As wo have determined 
that tho appellants are entitled to succeed on tho gx-ound of an 
error in relation to their objection that their contention as to a 
rise in prices has not had effect given to it, I think it is legiti- 
mate, in tho circumstances, for us to interfere in this part of 
the case too, and to point out the error into which the lower 
courts have fallen. I am not going to enter into the question 
as to whether the Munsif has correctly read the last report which 
was made to him. I will as.sume, for the sake of argument, that 
he has correctly read it. But on this assumption he should 
have passed a further order indicating clearly to the revenue 
officer what precisely it was that he desired to bo formulated 
in the report. The revenue officer can hardly be expected to 
know the requirements of the civil Courts in this respect, and 
it is right and proper that tho civil Court, in directing a local 
investigation, should indicate to tho officer, holding the investi- 
gation what it is that the Coxirt precisely require.?, and I think 
it will be the duty of the Court to pass such an order now, in 
case the lower Court is satisfied that the present report is not 
sufficient for its purpose. It is said that the present report 
does not furnish materials on which there can be an enJianco- 
ment of rent by reference to the prevailing rate in tho village, 
and it is said that no report could be furmshed which could 
give those materials, because the rate of rent in tho village is 
one to which it would not be proper to refer for the pmpose 
cf enhancement, inasmuch as it is a rate of rent fixed in con- 
j travention of the provisions of the Bengal Tenancy Act, 
i IVhether that is so or not is a question of fact on which we 
cannot, in second appeal, pronormce any opinion. But assum- 
ing that it is so, then it would be the duty of the Court to direct 
a local investigation as contemplated, with reference to the 
neighbouring villages in regard|to which no such objection 
prevails. So it comes to this : if the Court is satisfied that all 
the rent in the village should be excluded from consideration, 
because it is fixed in a mode which contravenes the provisions 
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of section 29 of the Bengal Tenancy Act, then an enquiry 
should be directed which will bring to light the prevailing rate 
of rent paid by occupancy raiyats for land of a similar descrip- 
tion and with similar advantages in neighbouring villages. 

The result then is that disagreeing, as I do, with the judg- 
ment of Mr. Justice Caspersz, I hold that the decree of the 
lower Appellate Court w'as erroneous, and should be set aside, 
and the case should be sent back to the Munsif for rehearing 
in the light of these remarks. 

The appellants will get their costs in the High Court, that 
is to say, the costs connected with the hearing before Mr. Jus- 
tice Caspersz and before this Bench. The costs in the lower 
Courts will abide the result. 

This judgment will govern the other two appeals. 

Doss J. I agree, 

s, M. Appeal allowed ; caae remanded. 


APPELLATE CIVIL 

Before Mr. Justice Brett and Mt\ Justice Sharfuddm. 

JAGANNATH 

V. 

MOHIUDDIN MIRZA.’^ 

Fuini Tenure— Puini Regulatwn {VIII of 1819)^ s, 17 ^ cl. {c)— Arrears of rmt— 
— Arrears previous io the current year for which the sale took place — Personal 
debt- — Bengal Tenancy Act {VIII of 1885) a. 65 — First Charge. 

Under the Putni Begulation, VIII of 1819, s. 17, cL (c), where the arrears 
of rent claimed are for balances due for periods prior to the current year for 
which the arrears are due when the sale is held in the middle of the year, or 
prior to the year preceding if the sal© be held at the commencement of the 
following year, these balances must be treated as personal debts recoverable 

* Appeal from Appellate Decree, No. 1251 of 1908, against the decree of 
F. B. Hamilton, District Judge of Purneah, dated March 6, 1908, confirming the 
decree of Nogendra Nath Das, Subordinate Judge of Purneah, dated Sept. 10, “ 
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under tlie ordinary procedure for recovery of debts, and not as rents recover* 
able under the provisions of the Tenancy law, and that in such a ease the 
provisions of Hoction 65 of the Bengal Tenancy Act would not have any appli* 
eation, 

Peary Mohan Muhhopadhja v, Sreeram Chandra Bose {!), commented on 
and distingrilshed. 

Second Appeal by the plaintiffs, Jagannath and others. 

This appeal arose out of a suit brought by the plaintiffs 
against the defendants to recover a certain sum of money as the 
surplus sale-proceeds of the futni mehal named Kalughat. The 
ancestor of the defendants second party , one Rahaman Buksh, 
hold this futni mehal under defendants first party. Rahaman 
Buksh mortgaged the putni to the ancestor of the plaintiffs by a 
bond, dated tbe 3rd of December 1897. On the 8th of March 
1905, the patni mehal was sold in execution of the mortgage 
decree which the ancestors of the plaintiffs had obtained, and 
was purchased by them. The sale was confirmed on the 15th 
of May 1905. Meanwhile, the putni rent due to defendants 
first party for 1312 M. S. having fallen into arrears, the zemin- 
dars brought the putni to sale under Regulation VTII of 1819, 
on the 16th of May 1903 (Ist of Jeyt 1313 M. S.). After 
deducting the amount due as rent for 1312 M. S., there was 
a surplus of Rs. 1,011-5, which was kept in the name of defend- 
ants second party. The plaintiffs applied to get that money, 
but their application -was refused. They brought a suit against 
the defendants first party for declarat ion of title and for recovery 
of the said money. The suit was decreed on the 8th of August 
1905. The defendants first party brought a suit for the rent 
of the putni mehal for the period prior to 1312 M. S., in the 
court of the Munsif at Kishenganj, and had got the money 
attached before judgment. Later on they obtained a decree. 
The plaintiffs endeavoured to e.xecute thoir decree, but found 
that defendants first party had attached the money. The plain- 
tiffs then moved the District Judge to issue a notice against the 
defendants first party. On the 20th of December 1905, it was 
decided that the latter was entitled to a rateable distribution 
along with the plaintiffs. They appealed to the High Court 

(1) (1902) 6 C. W. N. 794. 
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against this order 3 and tlie appeal was dismissed on the ground 
that no appeal lay . Hence this suit was brought by the plaintiffs. 

The defendants pleaded j inter alia, that the surplus sale- 
proceeds were entirely due to them and not to the plaintiffs, 
as the rents for which these defendants had obtained the decree 
was the first charge on the putni meJiat 

The Courti of first instance holding that the plaintiffs were 
not entitled to any part of the surplus sale-proceeds before the 
amount due to the landlord defendants were x)aid, gave the 
plaintiffs a decree for the sum which was left after payment to 
the landlords. On appeal, the learned District Judge affirmed 
the decision of the first Court, on the ground that, “ under 
section 17, clause (5) of Regulation VIII, the putnidar is entitled 
to the balance of the sale-proceeds, provided fchat the sale be 
at the commencement of the year following that for the rent 
of which the putni is brought to sale. The sale took place on 
the 1st Jeyt 1313 M. S. (15th May 1905), that is to say, on the 
first day of the second month of the Mulki year which begins 
from Bysack.’’ 

Against that decision the plauitiffs appealed to the High 
Court. 

Bobu Naliniranjan Ohatterjee (with him Babu Nanda Lai 
Banerjee), for the appellants. The Court below has put a 
wrong construction upon the provisions of section 17, clause 
(c) of Regulation VIII of 1819. The zemindar is not entitled 
to get the former balance, i.e,, any balance prior to the period 
for which the sale under the Putni Regulation took place, from 
the proceeds of the sale. Such balance is a mere personal debt 
of the talulcdar, and must be recovered in the same w^ay as 
other debts by a regular suit. The zemindar has no charge 
upon the surplus sale-proceeds. The mortgaged property 
having been sold xmder Regulation VIII of 1819 for arrears 
of rent, the mortgage lien under section 73 of the Transfer of 
Property Act was transferred to the surplus sale-proceeds, and 
the plaintiffs were entitled to the sale. 

Babu Satis Chandra Oliose (for Bahu Hemendra Nath Sen), 
for the respondents. The zemindar had a charge over the 
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1910 surplus sale-procoeds. No doubt the decree was for the balance 

Jagansaot of tho period prior to the year for which the putni sale 
MoKiimont took place, and it might be a mere personal debt which could 
Hibka. summarily recovered under the procedure prescribed 

by the Putni Regulation, yet it might })o a charge on the taluk, 
and the might bo sold subject to it. Section 65 of tho 
Bengal Tenancy Act applies to the ease. There is no conflict 
between section 65 of the Act and section 17, clause (c) of the 
Putni Regulation: Peary Mohan Mukhojxtdhya v, Sreeram. 
Chandra Bose (1). That being so, the plaintiffs are not entitled 
to the surplus sale-proceeds. 

Sabu N aliniranjan Chatterjee, in reply. 

Brett AJTD Shaeftomn, JJ. The ancestors of tho present 
appellants held a mortgage, dated the 19th Aghrayan 1305 
M. S. (3rd December 1897), executed in their favour by one 
Bahaman Buksh, the ancestor of the defendants second party, 
by which the futni mehal Kalughat was hj'pothecated for 
payment of a debt. The ancestors of tho appellants brought 
a suit on the mortgage bond to recover the debt, and obtained 
.a decree, and, in execution of that decree, the putni niehal 
was put up to sale and was purchased by them on the 8th 
March 1905. The sale was confirmed on the 1 5th May 1905. 
Meanwhile, the rent due on the putni by tho defendants .second 
party to the defendants first-party, the zemindars, for the year 
1312 M. S. had fallen into arrears, and, in consequence, the 
defendants first party brought the putni to sale under Regula- 
tion nil of 1819 on the 15th May 1905. lire putni was sold, 
and, after deducting the amount due as rent for 1312, there 
remained a surplus of Rs. 1,011-5 wliioh was kept in depo.sit in 
the names of the defendants second party. Tho j^rosent suit 
was brought by the plaintiffs appellants to recover that sum 
of money as representing the property which had been pur- 
chased by their ancestors in the execution of tho decree ob- 
tained on their mortgage. Under the provisions of section 73 of 
the Transfer of Property Act, the charge which the mortgageo.H 
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had on the puUii mehal was transferred after the sale to the ^^>19 
sale*proceeds, and the plaintiffs, therefore, claimed to be Jagannath 
entitled to the sum of R/S. 1,011-5, as representing the charge mohiuddik 
which they had under their mortgage, and the property they 
had purchased under their decree. When the plaintiffs went 
to execute their decree, they found that the defendants first 
party, the landlords, had attached the money in execution of 
a decree obtained by them for rent due in respect of the putni 
iueJial for a period prior to 1312. The plaintiffs’ case was that 
the defendants first party had no right to attach that sum of 
money for the arrears due prior to 1312. 

The Court of first instance gave the plaintiffs a decree for 
Ks. 99-5, being the balance out of Rs. 1,011-5 which remained 
after deducting the sum claimed by the defendants first party' 
as rent due to them for the period prior to 1312. The plaintiffs 
appealed to the lower Appellate Court, but the appeal was 
dismissed. The plaintiffs have now appealed to this Court. 

The first question which we have to decide is whether the 
learned Judge was right in the interpretation which he has 
placed on section 17, clause (J) of Regulation VIll of 1819 , 
the Putni Regulation. The learned Judge appears to have | 

held that, under section 17, clause (3) of Regulation VUI 
of 1819, the zemindars are entitled to the balance of the sale 
proceeds, because the arrears were due for a year preceding the 
year for the arrears of which proceedings had beeji taken under 
the Putni Regulation, That, however, does not appear to us 
to be a correct interpretation of the section. The section dis- 
tinctly provides that '‘no former balances, beyond those of the 
current year (or of that immediately expired, if tlie sale be at 
the commencement of the following year), shall be included in 
the demand to be thus satisfied. Such antecedent balances, 
if the zemindar shall have omitted to avail himself of the pro- 
cess within his reach for having them satisfied at the time, 
will have become, in fact, mere personal debts of the individual 
tahiJedar, and must be recovered in the same way as other debts 
by a regular suit m the Court.” Section 17, it may be men- 
tioned, lays down the rules for the disposal of the proceeds 


INDIAN LAW KEDORTS. [VOL. XXXVII. 


?52 

1910 of any sale made under the rules in this Regulation. In our 
Jagannath opinion, it is clear that, under the terms of clause (3) of section 
Mohitodin of the Putni Regulation, the landlords had no right to have 
Mibza. arrears of rent due for a period prior to 1312 paid out 

of the proceeds of the sale of the fidni mehal. It has, however, 
been contended that, under section 65 of the Bengal Tenancy 
Act, the landlords have the first charge on the tenure, and 
that, in consequence, they are entitled to priority over the 
plaintiffs in recovering the money due as rent under that 
charge. For the appellants, it has been argued that section 
65 of the Bengal Tenancy Act cannot be held to give to the 
landlords the first charge on the salequoceeds of a putni meJial 
for arrears of rent due beyond those of the cuiTent year in 
which the sale took place, or of the year which had expired 
if the sale took place at the commencement of the following 
year, inasmuch as, under the provisions of section 17 of 
Regulation VIII of 1819, such antecedent balances ai’e expressly 
declared to be recoverable only as personal debts of the land- 
lord. In our opmion tliis view is correct, and, as wo interpret 
section 17 of Regulation VIII of 1819, section 63 of the 
Bengal Tenancy Act gave to the defendants first party, the 
landlords, no right to recover the rent for the yearn previous 
to 1312 as being the first charge on the sale-proceeds. 

It has, however, been argued on behalf of the appellants 
that a different view has been taken by this Court in the case 
of Peary Mohan Mukhopadhya v. Sreeram Chandra Bose (1). 
There the learned Judges expressed the opinion that there was 
no conflict between section 65 of the Bengal Tenancy Act and 
section 17, clause (3) of the Putni Regulation. The facts of 
that case are different from those of the present case, in that, 
in the case referred to, the purchaser of the putni taluk had 
purchased it in execution of a rent decree, whereas, in the pre- 
sent case, the taluk was sold under the provisions of Regulation 
VIII of 1819. That case, therefore, can have no application 
to the present case. But we may observe at the same time that 
we regret we are unable to agree with the learned Judges who 



(1) (1902) 0 C. W. N. 794. 
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decided that case hi holding that there is no conflict between 
section 65 of the Bengal Tenancy Act and section 17, clause 
(3) of Regulation VIII of 1819. In our opinion, in a case like 
the present, where the arrears of rent claimed are for balances 
due, as explamed in section 17 of the Putni Regulation, for 
periods prior to the current year for which the arrears are due 
when the sale is held in the middle of the year, or prior to the 
year preceding if the sale be held at the commencement of 
the following year, these balances must be treated as personal 
debts recoverable under the ordinary procedure for recovery 
of debts, and not as rents recoverable under the provisions of 
the tenancy law, and that, in such a case, the provisions of 
section 65 of the Bengal Tenancy Act would not have any 
application. We, therefore, hold, disagreeing with both the 
lower Courts, that the plaintiffs are entitled to claim the sur- 
plus sale-proceeds as representing the mortgage debt due to 
them and the property which they had purchased in execution 
of the mortgage decree, and that the defendants first party, 
the landlords, have no right to recover from these sale-proceeds 
the previous balances of rent as being a first charge on those 
proceeds. The result, therefore, is that the appeal is decreed, 
the Judgments and decrees of both the lower Courts are set 
aside, and the plaintiffs’ suit is decreed with costs against the 
defendants first party in all the Courts. 

Appeal alloived, 

s. a 'G. 
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HARENDRA NATH MUKERJI 


J-Jie position of a Receiver appointed 
a ewator appointed under Act XIX oi 
bo entitled to tiie effects of the deceased i 
to manage. ^ 

BabasJb V. Narsappa (I). referred to. 

I he Receiver ordinarily is not the repr 
to a suit in the administration of the trii 
benefit of all parties, and he holds the nr 
ultimately found to he the rightful owners 
^ Jagat Turini Dasi v. Naha Oopal Clm 
Bmith (3), Forman v. Mill (.f), referred to. 

In tlie absence of any provision in the 
and in the Probate and Administration At 
the property of an intestate can be cstabi 
been previously granted hy a competent 0, 
Court IS competent to take possession of tl: 
a certificate under section -1 of the Suoct 
being had to tho provisions of the Indian Se 
sub-section (2), section e, sub-section (!) cl 
of the Succession Certifleato Act (VII of 
would be needed if a suit was brought to , 
right of inheritance. 

Appeal by tlie defendants, Hari 
The plaintiff, Harendra Nath M 
partition of the estate of his father, 

‘Appeal from Original Order No. 39 of 190 
Banorji, Subordinate Judge of 2I-Parganas, 

(1) (1893) I. L. R. 20 Bom. 4.37 ” ’/ 

(2) (1907) I. L. R. 34 Cldc. 30.3. ’ , 


VOL. XXXVIL] CALCUTTA SERIES. 

who died intestato, and on the 4tli of December 1908 was 
appointed Receiver of the properties consisting, amongst others, 
of CTOvenxnient promissory notes of the value of Rs. 20,000 and 
cash to the extent of Rs. 25,000 in deposit on current account 
with the Bank of Bengal, and other securities with the Bank 
to meet overdrafts. On the 4th of May 1908 ho applied to the 
Subordinate Judge for a direction on the Bank to deposit the 
funds in Court. The learned Judge, however, on the 11th of 
November 1908, passed an order authorising him to draw the 
moneys and negotiate the Government promissory notes after 
taking out a Succession Certificate from the proper Court. 
Against that order the defendants, the infant brothers of the 
plaintiff, appealed to the High Court. 

Bahu Mahmclm Nath Boy and Balm Baranashihasi 3Iuherjee^ 
for the appellants. 

Bahu Satish Chandra Muherjee, for the respondent. 

The Semor Government Pleader {Bahu Ram Gharan ilitter)^ 
as amicus curice, for the Secretary of State for India. 

Cur. adv. vult. 

Mookekjee and Caenduff JJ. The question of law raised 
in this appeal is one of some novelty and relates to the right 
of a Receiver to take possession of the subject-matter of the 
litigation in which he has been appointed, without a Suc- 
cession Certificate from the proper Court. The circumstances 
under which the question arises for decision are not the subject 
of controversy before us. One Debendra Nath Mukerjee, a 
wealthy Hindu, governed by the Dayabhaga law and resident 
of Kidderpore in the suburbs of this city, died intestate on the 
16th July 1907. He left a widow, three sons and five daughters. 
Shortly after his death, on the 9th December 1907, a suit was 
commenced by his eldest son, Harendra Nath, for partition of 
the family properties. On the 4th December 1908, Harendra 
Nath was appointed Receiver of the subject-matter of the liti- 
gation. Part of the estate of Debendra Nath, which had been 
inherited by his sons, consisted of Government securities of the 
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1910 value of Rs. 20,000, cash, to the extent of Rs. 25,000, in deposit 
Haeih.«b in current account with the Bank of Bengal, and also other 

Mvkebji (Government securities which had been endorsed in favour of 

the Bank with a view to meet any possible overdraft. It 
MvKEBJt. became necessary upon the appointment of Harendra as Re- 
ceiver that he should take possession of these funds, and on the 
4th May 1908 he applied to the Court that a letter might be 
sent to the Bank with a view to their deposit in Court. Gn 
the 11th November 1908, the Court directed him to draw the 
moneys and negotiate the Government promissory notes after 
he had taken out a certificate from the proper Court. On the 
11th February 1909 the defendants in the suit, who were the 
infant brothers of Harendra Nath, preferred the present appeal 
against the portion of the order which directed the Receiver 
to take out a Succession Certificate. Wlien the appeal came 
to be heard, the Receiver, wfiio was the respondent, intimated 
to the Court that he would not oppose the appeal, because it 
was quite as much his interest as that of his brothers to have 
the order modified, in so far as it made a Succession Certificate 
an essential pre-requisite to the withdrawal of the money and 
the negotiation of the Government promissory notes. As the 
question involved in the appeal was one of great importance 
and not altogether free from difficulty, and as our decision 
' might affect the Government revenue, we directed notice of 
the appeal to be served on the learned Government pleader. 
Subsequently, the appeal was re-argued by the learned vakil 
for the appellants on one side and the learned Government 
pleader on the other. After careful consideration of the argu- 
ments which have been addressed to us, we are of opinion that 
the appellants are entitled to succeed. 

Section 4 of the Succession Certificate Act, 1889 — we quote so 
much only of the section as may have any possible application 
to the case before us — ^provides that no Court shall pass a decree 
against a debtor of a deceased person for payment of his debt 
to a person claiming to be entitled to the effects of the deceased 
person, or to anypart thereof, except on the production by the 
person so claiming of a probate or letters of administration, 
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evidencing the grant to him of administration to the estate of 
the <feceaged, or a certificate granted under this Act and having 
he debt specified therem. Let us assume for a moment that 
a sum m deposit m current account with a Bank is a debt within 
the meaning of this Act. Let us also assume that the sum 
advanced by way of loan under a Government promissory 
note IS also a debt within the meaning of the section. The 
question arises, whether a Receiver appointed by a Court can 
be properly described as a person claiming to be entitled to the 
effects of the deceased person. The answer to this question 
must depend upon the true position of a Receiver applted to 
take charge of the subject-matter of a litigation. It has been 
suggested by the learned Government pleader that the position 
o a Receiver is precisely the same as that of the persL who 
ultimately turns out to be the true owner, and that, as such 
person cannot enforce his rights in respect of a debt due to the 
deceased person to whose effects he claims to be entitled with- 
out the production of a Succession Certificate, the Receiver is in 
no better Position : and that, if a contrary view were adopted 
the State would be deprived of a source of revenue which was 
ctearly withm the contemplation of the Legislature when sec- 
tion 4 of the Succession Certificate Act was framed. In our 
opmion, there is no foundation for this contention R • ii 
settled that a Receiver by his appointmentli: n:"bec“ 
representative of the parties, but is an officer and representative 

men^^of P Tlie effect of L appoint- 

ment of a Receiver is to bring the subject-matter of the fitiaa- 

lon m custodta legts, and the Court can effectively manage tb« 

property only through its officer, who is the ReceiL. wL 
words, the Receiver ordinarily is not the representative o 
agent of either party in the administration of the trust but his ‘ 
appomtment is for the benefit of ail parties, and he holdTtt 
proper y or the benefit of those ultimately found to be the 
rig ui owners : see Jagat Tarini Dasi v. Naba Gopal Chaki 
1), wta .t „ out tiut tie Keoeiver ie the Jpreee^ 

toe ot the Court end may, by „ 4otion of W, be deLedt^ 

(I) (1907) L L. R. 34 Calc. 305. 
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rigl)t arai of the Court in exercising tlie jurisdiction invoked 
in such cases for administering the property, because the Court 
can only administer through a Receiver : see also Cor])oratim of 
BampY. Smith (1) and Porhnan v. 3Iill (2), No doubt, in some 
cases, the expression is used that the Receiver may be considered 
as a representative of the parties to the suit ; but this is only in 
the sense that, as against an adverse claimant, his title does 
not stand higher than that of the parties to the litigation — a 
doctrine which is recognized in the Civil Procedure Code of 
1908, order XL, rule 1, sub-rule (2). It cannot, therefore, be 
affirmed that a Receiver, when he seeks to take possession of 
the subject-matter of the litigation, claims to be entitled to 
the effects of the deceased person.’’ His position in this res- 
pect is analogous to that of a curator appointed under the 
Succession (Property Protection) Act (XIX of 1841), as regards 
whom it has been held in Bdbascil) v. Narsappa (3) tliat he is 
not a person claiming to be entitled to the effectvS of the deceased 
person whoso estate he is appointed to manage. A Receiver, 
quite as much as a curator, is in no sense a representative of 
the deceased person ; he is merely entrusted by ilie Court with 
certain powers over the estate for a tempoiu-ry purpose. It 
has been suggested, however, by the learned Government 
pleader that, if this view is adopted, not only may tlie Si ate 
lose its revenue, but the protection which is intended to bo 
afforded to debtors by the Successioji Certificate Act may be 
completely lost. In our opinion, there is no foundation for 
any such apprehension. When a Court takes possession of tlie 
subject-matter in dispute, and subsequently makes ovei* the 
property to the person who is adjudged to be the true ownor^ 
no question can possibly arise as to the protection to be afforded 
to parties who pay their debts, because the sum paid by the 
debtors finds its way into the hands of the person who is judi- 
cially determined to be entitled thereto ; in suoli a contingency, 
it may well be assumed that the Legislature did not intmid that 
recourse should be had to the provisions of the Succession 

(1) (1890) 44 Oh. B. 305, (2) (1830) 3 Jurist 350. 

(3) (1895) I. L, B. 20 Bom. 437. 
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Certiificato Act, The substance of the contention of the learned 
Government pleader is that no one ought to be entitled to 
realise debts due to a deceased person who has not established 
his representative character in a Court of competent juris- 
diction. The policy of the Legislature, however, so far as may 
be gathered from the statutory provisions upon the subject, 
points to a contrary conclusion. It is well-known that, although 
section 190 of the Indian Succession Act, 1865, provides that 
no right to the property of an intestate can be established unless 
administration has been previously granted by a competent 
Court, this section was not incorporated either in the Hindu 
Wills Act, 1870, or in the Probate and Administration Act, 
188L If a provision of this description had found a place in 
either of the later statutes, the result would have been that, in 
the case before us, the parties would not have been entitled to 
' put forward any claim to the estate of their father till tliey had 
taken out letters of administration. In the absence of any 
such provision, we must hold that the Receiver is competent 
to take possession of the securities and moneys in the hands 
of the Bank of Bengal without a certificate under section 4 of., 
the Succession Certificate Act, the provisions of which are 
clearly inapplicable. In this view it is unnecessary to discuss 
wiiether the expression debt ” is not compreheiisive enough 
to include the securities and moneys in question. But it may 
be pointed out that the provisions of the Indian Securities Act, 
1886, and those of section 3, sub-section (2), section 6, sub- 
section (i), clause (/), and section 8, clause (c,) of the Succession 
Certificate Act , indicate that a Succession Certificate would be 
needed for the purpose, if a suit was brought to establish a title 
to these funds by right of inheritance. 

The result, therefore, is that this appeal must' be allov^^ed, 
and the order of the Court below varied. The Receiver will 
be entitled to draw the moneys in deposit and negotiate the 
Government promissory notes without a Succession Certificate, 
There will be no order' as, to costs. 

Afpml allotved. 


8. A. A. A. 


1910 

Hahthab 

Mdbebji 

V. 

Haeendba 

Nath 

Mxjkeeji. 


97 


INDIAN LAW BEPORTS. [VOL, XXXVII. 


APPEAL FROM ORIGINAL OlVIL. 

Be/ore Mr. Justice^ Earington and Mr* JitMice Woodroffe* 

“THE ENGLISmiAN, ” LTD., 

V. 

LAJPAT RAI.* 

Libd — Words defamatory per se — Imputation of criminal offeme-^Fair Comment — 
Privileged occasion — Hansard's Parliametitary Reports, admissibility of — 
Statement of Newspaper Oorreapondent-^Evidence of had character-— Proceed- 
ings in Parliament — Evidence Act (I of 1872) ss* 55, 57, 78 (2) — Malice — 
Plaintiff's political character — Deportation— Eegulaiion III of 1818 — Judicial 
notice — Issues — Reputation —Damages, assessment of. 

The expression ** that the plaintiff has been guilty of tampering with the 
loyalty of the Punjab Sepoys ” amounts to an imputation that he has been 
guilty of an offence under sections 124 A and 131 of the Indian Penal Code, 
and is punishable with transportation for life, 

A fair comment on matter of public interest is not HboL 
Merivale v. Carson (1) referred to. 

Per HAEiNGToisr J. Imputing a criminal offence to a person is not fair 
cornment, and that the fact that another person on a privileged occasion 
made a similar statement is no protection to the defendants. 

Publication of a fair and an accurate report of proceedings in the Parlia- 
ment is privileged even though the words are defamatory, 

Wason V. Walter (2) referred to. 

A libel* which is privileged when it appears as tlie report of a speech 
in Parliament, is not privileged when it appears as the statement of a 
newspaper correspondent. 

The proceedings of Parliament may be proved, under section 78 (2) of the 
Evidence Act, by the Journals of the House of Commons or by copies purport- 
ing to be printed by order of the Government. 

Where the gist of the action "was damage to the plaintiff’s character, the 
defendants were entitled to show that the plaintiff was a person w^hose reputa- 
tion would not be damaged by a particular libel in (question. 

The fact that the plaintiff was a man of considerable inluenca in the 
Punjab, and took part in a meeting calculated to inSuence the xninds of the 
people against the Government, and that he was deported seven weeks after 
the meeting under a Regulation empowering the Government to take that step 
for the purpose pf preserving a portion of His Slajesty’s dominions from inter- 
nal commotion , should be taken into consideration m assassin g the damages. 

In mitigation of damages, the defendants can give evidence of the plaintiff *s 
bad character, but not evidence of rumours and suspioions of baci character. 

♦Appeal from Original Decree, No. 30 of 1909. 

(1) (1887) 20 Q. B. D. 270. 283. (2) (1868) L. E, 4 Q. B. 73, 
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ScoU V* Sampson (1) referred to. 

Per WooBBOFPE J. Subject to certain well-known limitations, that which 
has probative force is evidence. 

The deportation of the plaintiff was evidence as throwing light on the 
character of his agitation previous thereto and as thus affecting damages, L4.jpat Bai 

The presumption of regularity reqxnred that it should be assumed that 
the deportation appeared to Government to be necessary. When the presump- 
tion had operated to this extent, the fact presumed might itself form the 
basia of a further inference that what had appeared to be necessary had so 
appeared, because there was an actual cause in fact for such appearance. 

The subject of * judicial notice ’ discussed ; and the meaning of section 57 
of the Evidence Act explained. 

Hansard is an appropriate book of reference in case of Parliamentary 
debates. 

Fair comment is not a branch of the law of privileged occasion. The law 
as to fair comment stated. 

The Code requires that issues should be settled on the Original Side of 
the High Court. 

Beputation includes both character and disposition, and disposition is not 
the less proven because it appears on the face of the facts deposed to by the 
plaintiff himself, or is a proper inference from those facts. 

Assessment of general damages discussed. 

The English oases which deal with the question of the revision of 
damages by the Court of Appeal have no application in this country, where 
the Jury system, with respect to which the English decisions have been 
given, does nob prevail. 


The 

English- 
man,” Lt». 


Appeal by “ The Englishman,” Limited, from the judg- 
ment (2) of Fletcher J. 

The facts are briefly as follows. The plaintiff, Lala Lajpat 
R«,i, a landed proprietor of the Punjab and a vakil of the Punjab 
Chief Court, who was confined in the Mandalay jail under orders 
of the Government of India issued under Regulation III of 1819 
(extended to the Punjab by Act IV of 1882) and released on 
the 17th November 1907, brought an action against the pro- 
prietors, editors, printer and publisher of The Englishman, 
a daily newspaper published in Calcutta, for damages for libel 
published by them on the lOth of Sep^jnber 1907. 

The passages imputing libel to the plaintiff are fully set out 
in the judgment of Harington J. 

The defendants admitted the publication, hut denied that 
the words were published mahciously or with intent to injure 

(1) (188 2) 8 Q. B. t». 491. (2) (1909) B h. ft. 36 Celc. 883, 886. 
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tlio plaintiff, and alleged that in so far the words consisted of 
allegations of facts, they were true in substance and in fact, 
and were published in the belief that they were true ; and 
that, in so far as they consisted of expression of opinion, 'they 
were a fair comment made in good faith without malic^ and 
on matter of public interest and importance, and that the 
plaintiff had no cause of action. 

On the suit coming on for hearing, the defendants took the 
plea that the publication was privileged, and prayed for an 
.amendment of the bitten statement to that effect ; but the 
plea was disallowed. 

Fletcher J. held that the libel imputed to the plaintiff 
the commission of an offence pmiishable, under section 131 of 
the Indian Penal Code, with transportation for life, and that 
the statements of facts made by the defendants were not true 
and that the comments were unfair ; and his Lordsliip gave 
judgment for the plaintiff awarding Rs. 15,000 as damages. 

The rlefejidants appealed. ^ 

The Advocate-General {Mr. Kenrick, K.O.) (with him Mr 
Bagram), for the appellants, described the social position of 
the plaintiff and the part he took at political meetings in 1907 
at a time when the Punjab was in a state of politicar agitation 
and unrest, the plaintiff’s association with Ajit Singh and the 
fact of the deportation of both Ajit Singh and the plaintiff on 
the %h of May 1907, the fact of certain questions being put in 
the House of Commons, the rephes thereto by the Secretary 
of State, the publication of the speech of the Secretary of State 
and the reports of Hansard’s Parliamentaiy Debates. It was 
pomted out that Lord Morley as Secretary of State for India 
had publicly asserted in the House of Commons that the plaintiff 
had W arrested » for the active promotion of open sedition 
that the reason of his arrest and deportation was to preserve a 
portion of His Majesty’s dominions from internal commotion 
and that his actions constituted him a danger to the State.”’ 

On the plea of justification, it was urged that it was clear 
rom the evidence on the cross-examination of the plaintiff, that 
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the plaintiff’s conduct was calculated to influence adversely the 
loyalty of the Punjabi sepoys, and the defendants were there- 
fore entitled to make such lonu fide comments in their news- 
paper as they thought proper. As to plaintiff’s character, the 
fact of deportation, which was relevant and material, showed 
that the Government regarded his presence as a danger to the 
community. It was further contended that the plaintiff’s 
political reputation had been necessarily prejudicially affected 
by his conduct antecedent to, and resulting in, his deportation 
by the executive act of the Government; that the fact of 
deportation, the most significant event in his life, must be 
taken into consideration by the Court, and that, in the circum- 
stances, the plaintiff could not recover substantial damages, 
but at the most was entitled to merely nominal damages. 

[Haeington J. There is a great distinction between a 
conviction in a Court of law, which is made in the presence of the 
defendants after hearing the defence, and deportation as in 
the present case.] 

The Advocate-Gmeral. We are entitled to assume that the 
grea,test and most anxious care had been exercised by the 
Executive Government in enquiry into the facts prior to the 
order for deportation. The Court is bound to assume regular- 
ity in the performance of official acts. 

The presumption embodied in the maxim ortinia prm- 
sumimtur rite esse acta apphes equally to an order for deporta- 
tion as to the sentence of a Court on a conviction for crime. 

On the plaintiff’s own admission, he was a leading politician 
and had taken a prominent part in local politics. He admitted 
that there was political unrest in the Punjab, and the evidence 
established that he had made inflammatory speeches calcu- 
lated to influence the minds of the men attending the meeting 
prejudicially towards the Government, and by such conduct 
had laid himself open to comment. A newspaper is justified 
in making bond fide comments oir matters of public importance 
and interest, even if such comments contain defamatory matter. 

[WooBROi'FE J. But this is justffication. This plea was 
withdrawn.] 
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TU Aivocate-Oeneral. Though the plea of justifioation 
was verbally withdrawn at the trial, the cross-examination of 
the plaintiff in itself disclosed that there was no ground of 
action. The plaintiff was awarded substantial damages, al- 
though he has not sustained any injury to reputation or any 
pecuniary loss. 

As to the admissibility in evidence of reports of speeches 
contained in Hansard’s Parliamentary Debates, it was sub- 
mitted that they were relevant and admissible. Under 
section 57 of the Evidence Act, 1872, the Court is obliged to 
take judicial notice, without proof, of the course of proceedings 
in Parliament. In ail matters of public history the Court may 
resort for its aid to appropriate books of reference. Hansard’s 
Debates were the most appropriate and authoritative work of 
reference available. . 

Lord Morley’s speech was next referred to in detail, and it 
was argued that regard being had to what transpired in the 
House of Commons, Lajpat Rai had not such a political reputa- 
tion as would entitle him to substantial damages. 

[Haeington J. What would an ordinary reader under- 
stand by the expression “ Lajpat Rai had been guilty of tam- 
pering with the loyalty of the Punjab sepoys ?] . 

The Advocate-General. A reader could not properly come 
to the conclusion that it necessarily imputed a criminal offence 
under section 131 of the Indian Penal Code, as was alleged by 
the learned Judge at the trial. To “ tamper ” means “ to meddle 
with” or even “tomfluence in a bad way.” “To tamper with 
loyalty ” may mean to diminish or deteriorate the quality of 
affection or loyalty, without necessarily imputing the commis- 
sion of the crime of attempting to seduce from allegiance. The 
words are not defamatory or actionable per se. To support an 
action the plaint should aver, and the evidence should sustain, 
an mnuendo that the words impute a criminal offence. 

Mr. Bagram (following). Section !31 of the I ndi a n Penal 
Code is not applicable. The admitted facts show that no false 
statements have been made. _ The position and influence of 
the plaintiff being proved, it was apparent the people would 
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I follow and adopt his views. As regards Hansard’s Reports, 
they are authoritative statements of what happened in Parlia- 
: ment. Sections 57 and 58 of the Indian Evidence Act, Wood- 

• roffe’s Evidence Act, page 345, referred to. It was further 
i submitted that the occasion was a privileged one, because 
i comments were made on matters of public interest and national 

importance : Salmon v. Isaac (1), Peter Walker & Son v. 

; Hodgson (2), Henwood v. Harrison (3), Wason v. Walter (4). 

The debates in Parliament are absolutely privileged, and 
in the case of comment it is held to be a qualified privilege : 

; Merivcde v. Carson (5), McQuire v. The Western Morning News 

' Com'pany, Ltd. (6), AllbvM v. The General Council of Medical 

Education (7), Pittard v. Oliver (8), Jenoure v. Delmege (9). 

I It was submitted that there was no libel because plaintiff 

I admitted it himself, and that, if libel, the occasion was pri- 

• vileged ; and that in any event the danaages were excessive. 

; Mr. A. Chaudhuri (with him Mr. B. OhaleravarU, Mr, B. C. 

: Mitter and Mr, B, K, Lahiri), for the plaintiff respondent. 

l As regards the statements in the House of Commons, the 

^ defendants were not entitled to prove anything by the produc- 

I tion of Hansard’s Parliamentary Debates. Even assuming 
that they were entitled so to do, t}ie statements were not 
relevant issues in this case. 

: Hansard’s Parliamentary Debates are not admissible : 

i see Phipson on Evidence, 4th edition, page 511 ; Law Times 
I Report of the 4th March 1908 ; Starkey on Evidence, pages 281, 
282 ; Roscoe’s Evidence, page 109. If Hansard was not evidence 
in England, it could not be evidence in this countjy. 

The matter contained in the article was frima facie libellous. 
On the question of “privilege,” if the defendants failed to 
show that it was a fair comment it would be libel ; Hunt v. 
The Star Newspaper Company, Ltd. (10), Peter Walker As Son-sr. 
Hodgson (2). 

(1) (1869) 20 L. T. 886, 886. 

(2) [1909] 1 K. B. 239. 

(3) (1872) L. R. 7 0. P. 606. 

(4) (1868) L. B. 4 Q. B. 73. 

(5) (1887) 20 Q. B. D. 376, 283 


(6) [1903] 2 K. B. 100, 111. 

(7) (1889) 23 Q. B. D. 400. 

(8) [1891] 1 Q. B. 474, 479. 

(9) [1891] A. C. 73. 

(10) [1908] 2 K. B. 309. 
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In the present ease it was also clear that the whole object 
of the writer was to create public opinion against the plain tiff 
and to influence the Government so that he might be kept hi 
prison for an indefinite period. Deportation under Regulation 
III of 1818 was merely an executive act. 

[WOODEOFFE J. Would not deportation throw light upon 
the plaintiff’s character on the admitted facts ?] 

Mr. OUnllmri. The plaintiff had opposed certain Gov- 
ernment measures, as eveiy subject of the Crown was entitled 
to do, but he had not organised the meeting complained of and 
had no intention of attending it. He was ultimately prevailed 
upon to attend, and settled a memorial and made a speech 
upon it. The object was that the Government might veto the 
BiU then under consideration. There might have been public 
excitement at the time, but nothing was said or done to charr^e 
^e plamtiff udth tampering with the loyalty of the sepoys. 
He had taken no part in causing disaffection against the Gov- 
ernment. The plea of justification had been dehberately ivith- 
rawi m the Original Court. It ivas not attempted to^justify 
^e hbel on plaintiff’s evidence and Hansard’s Parliamentary 
Debates. The plaintiff conccs-f. was a man of exemplary 
character. Ihis was certainly a case for substantial damage! 
Ihe writer purports to speak from personal kuowlodye He 
has not based anything on Hansard. An appeal to Hansard 
was a subterfuge. The following cases were cited and discussed ■ 
Bg^rmo v. Hem ChuUer UBmi (1), Emwood v. Harr-mn (2)' 
Thomm V. Bradbury Agmw & Go. (3), Hunt v. The Star Newe- 
nftr Co., U. (4j, and the other cases cited by the appellants. 

i^ or damages, see the observations by Lord Mansfield in Wilkee 
Y. W ood (5). 

(on the same .side). The circumstance 
which if pleaded, would have been a bar to an action for libel 
cannot be given in evidence in mitigation of damages. 

The Advomie-General, in reply. If the occasion was such as to 

rebut presumption of malkie. 


liA^PAT Bai, 
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Hemoood v, Hafrison (1). Any fair comment or criticism on 
matters of public importance is privileged. Tbe matter might 
be in the form of a comment or direct assertion, and if it was 
iond fide and without malice, it would not be actionable nor 
defamatory even if inaccurate. The source of comment need 
not 'appear. 

In this case the defendants were not actuated by malice : 
McQiiire v. The Western Morning News Company (2), Peter 
Walher Son v. Hodgson (3), Davis y, Shepstone (4), Wason 
V. Walter (5), Mangenav, Wright (6), The article complained 
of was, therefore, a fair comment. 

If damages are at all to be awarded in this case, they should 
be contemptuous damages. The plea of justification having 
been withdrawn, the facts of the case should be taken into 
consideration in mitigation of damages : Chalmers v. Shachell 
(7), Mayne on Damages, 7th edition, p. 514. 

Haringtoit J. This, is an appeal from a decree of this 
Court in its Original jurisdiction, under which the plaintiff was 
awarded damages to the extent of Rs. 15,000 for libel. 

The libel was in the following terms : — 

^Tt is about time now that the true facts as to the deporta- 
tion of Lajpat Eai were given out. Last year the native 
officers of several of the native regiments in the Punjab 
confidentially reported to their commanding officer that per- 
sistent efforts were being made to tamper with the loyalty of 
the sepoys. In due course the commanding officer reported 
this to the higher military authorities. At the beginning of 
this year the native officers of almost every native regiment 
reported to their commanding officers that the provisions of 
the Canal Colonies Bill were being used most effectively by the 
agitators to inflame the sepoys against the Government, and 
in this connection the names of Lajpat Eai and Ajit Singh were 
given as the principal agitators. It must be remembered that 

(1) (1872) L. R. 7 C. P. 606. (4) (1886) 11 App, Gas. 187. 

(2) [1903] 2 K. B. 100, 111. (5) (1868) L. K 4 Q. B. 73, 96. 

(3) [1909] 1 K. B. 239, 253. (6) [1909] 2 K. B. 958. 

(7) (1834) 6 0. & P. 475. 
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.ho to! colonfats are mostly o,d soidis„, therefore m close 
E»o™. •«"* fte sepoys. The native offieets farther ureed 

that nnless the provieionsof the Canal Oolomea 
were vetoed they could not answer for tto loyalt/of the 
HiTOos ““‘‘we army m the Punjab. The commanding offloers con 
fidentofly told Lord Kitchener that unless the Canal Colony 
, Legt^tton was vetoed, and Lala Lajpat Eai and Ajit SinvJ 
arrested, they could not answer for the loyalty of the native 

^ymthePtmiab. lord Kitchener J nj time L "retoj 

Lori Itato and the latter at once telegmphed to the civil 
authont.es m the Punjab for corroboration of these alarmist 
reports. The c.vd authorities at Lahore wore already in a 
^mo as to the occurrences at Lyallpur and premptly con- 
firmed all Lord Kitchener's statements, but they Lmurrod 
to the vetoing of the Canal Colonies Legislation, Jndsaid thf 

f Tm T ‘s sufficient 

tad Mmto was molmed to side with the civil authorities in 

the tajab, but Lord Kitehcner put his foot down and »ld 
^at if the Canal Colony Legislation w&s not vetoed and Lainat 
M and Ajit Singh deported, he would resign pSC 
s neithei Lord aiuito nor Mr. Morley dared allow Lord 
Menertoresign, the Canal Colony Legislation was prompt 
ly vetoed and Lajpat Rai and Ajit Singh deported. 1 « 
the truth of these statements in spite of any official denials 

long residence m India has taught me that between an official 

demal and a temmological inexactitude there is a distir. 
trithout any real diffensnee. Anyway these statement s 
plam the silence of Mr. Morlev t i t • 

the dany hecHing he h^°Sutit taiTfo^ “f." 
2*-^ My only reason for now publishing these statem»te t 
the half promise given by Mr. Morley in Parliament fof H 
release of Lajpat Rai. That Lajpat Rai has been gity tf 
tampering with the loyalty of the Punjabi sepoy therfoan be 
no possibih y 0 doubt, and. therefore, his releale fryeTrs tl 
oome would only be a dangerous act of criminal foUy Th! 
very virtues of Lajpat Rai only make him more TL 
and It IS the half-religious, half-pplitieal fanatics of thS hMf. 
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sane, Lalf-mad brand that are always the most dangerous 
■eoBsp'irators.^^'' ' 

The defendants admitted publication and alleged that, in 
so far as the libel consisted of allegations of fact, it was true, 
and in so far as it consisted of expressions of opinion, they were 
a matter of fair comment on a question of public interest. 

The alleged libel was published in an issue of the defendant's 
newspaper on September 10th, 1907. Lithe early part of that 
year there had been considerable discontent in the Punjab : 
a Bill, called the Canal Colonization Bill, was pending before 
the Punjab Legislative Council : it was a very unpopular mea- 
sure amongst certain classes of the community, and was sub- 
sequently vetoed by the Government ; this proposed piece of 
Legislation afforded to those who were desirous of prompting 
discontent a ready means of inflaming the minds of the 
community. 

So serious was the state of affairs that the Government was 
compelled to have recourse to Regulation III of 1818, and 
under that Regulation the plaintiff and AJit Singh were de- 
ported. 

It was while the plaintiff was in custody under that Regula- 
tion that the defendants published the article complained of. 

At the trial, the defendants stated that they would not 
proceed with their plea of justification : they contended that 
they were not liab in damages because, in the House of Com- 
mons, the Secretary of State for India, both in the answers 
which he gave to questions relating to the plaintiff, and in 
speeches which he made on the same subject, had made in effect 
the same statements as those which appeared in their news- 
paper : they also relied on the circumstance that the plaintiff 
had in fact been deported. 

The learned Judge was of opinion that the hbei imputed 
to the plaintiff the commission of an offence punishable under 
section 131 of the Indian Penal Code with transportation for 
life : that the statements of fact made by the defendants were 
false and the comments were unfair, and has awarded to the 
plaintiff damages to the extent of Rs. 15,000. 
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Eor tlie appellants it has been argued (i) that the words 
referring to the plaintiff are not defamatory 2>er se and do not 
in themselves allege the commission of a criminal offence, 
(ii) That the statements which do refer to the plaintiff were 
comments made bond fide on allegations made in Parliament, 
and that the defendants were entitled to make use of statements 
made by the Secretary of State in Parliament, (iii) That the 
alleged libel only defamed the plaintiff politically. The 
damages, therefore, should have been nominal, for the plaintiff 
after having been deported had no political reputation to lose. 

The first question to be considered is as to what is the 
to be attached to the libel. It contains, inten' alia, 
the statement that “ Lajpat Rai has been guilty of tampering 
with the loyalty of the Punjabi sepoys.’'’ It has been argued 
the expression “tamper with the loyalty of a sepoy” 
means something less than “ attempt to seduce a sepoy from 
his duty,” and reliance is placed on the derivation of the word 
tamper” and the meaning put on it in the dictionary. To 
mind little importance can be attached to this. The 
question to be decided is, what would a reasonable man under- 
stand to be conveyed by the alleged libel ? To ascertain this, 
libel must be read as a whole. Now, the article contains 
a statement that native officers in the native regiments in 
the Punjab confidentially reported to their commanding officers 
that persistent attempts were being made to tamper with 
the loyalty of the sepoys: that the Canal Colonies Bill was 
being used to inflame the sepoys against the Government : 
that the native officers urged that unless the Canal Colonies 
was vetoed, they could not answer for the loyalty of the 
native army in the Punjab. 

If the article containing these passages be rea-d as a 
think that the statement in the article “ That Lajpat Rai 
been guilty of tampering with the loyalty of the Punjab 
sepoys ” would convey to the ordinary mind that Lajpat Rai 
had utilized the Canal Colonies Bill as a means of making the 
Punjab sepoys so disloyal that they could not be trusted to 
obey the orders of their 
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I tliink it amounts to an allegation that the plaintiff has 
attempted to seduce the soldiers from their duty, and that he 
has attempted by word or otherwise to excite feelings of dis- 
affection to the Government established by law in British 
India. This, in my opinion, amounts to an imputation that 
he has been guilty of offences under section 124A and 131 of 
the Indian Penal Code, and these offences are punishable by 
transportation for life. 

My view of the meaning of the article complained of dis- 
poses of the appellants’ contention that it is fair comment on 
a matter of public interest. 

The fact of the plaintiff’ s deportation : the question 
whether he should be released or not : were topics of public 
interest on which the defendants in common mth all the other 
subjects of the King were entitled to comment fairly, and to 
express opinions either in favour of or against any proposal 
to release the plaintiff. Had the defendants, therefore, con- 
tented themselves with commenting on the fact of deportation 
of the plaintiff, and confined themselves to expressions of opinion 
as to the propriety of his release or otherwise, there would have 
been nothing to complain of as long as the comment was fair — 
for it is well-settled that fair comment on a matter of public 
interest is not libel : see Merivale v. Carson (1) at page 283 per 
Bowen, L. J. But the defendants have gone further and have 
stated that the plaintiff has been guilty of a criminal offence : 
that is a statement of fact which, not having been justified by 
the defendants, must be presumed to be untrue. The article, 
therefore, contains an untrue statement of fact concerning the 
plaintiff for which the maker is liable in damages ; the question, 
therefore, whether the remainder of the article is comment or 
not has no bearing on the question whether the defendants be 
liable or not. 

When it is admitted that the alleged libel was published, 
that it referred to the plaintiff, and it is established that the 
libel contains a statement that the plaintiff has committed an 
offence for which he is liable to be punished as a criminal, then 
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the publisher of the libel ■will be liable in damages unless he can 
show that the libel is true, or that it was published bond fide and 
without malice on a privileged occasion. In the present case 
the plea of Justification has been withdrawn : the defendants 
did not plead that the occasion was privileged : the only ques-'j 
tion, therefore, which remained was the question of damages. 

In my opinion, if a person takes upon himself to publish 
on his own authority in a newspaper to the world at large that 
another has committed a criminal offence, he will be liable in 
damages unless he is able to prove at the trial that what he 
published is true in substance and in fact. 

But it has been argued in the present case that the defen- 
dant is not liable, because it was stated in the House of Com- 
mons by a responsible Minister of the Cro'wm that the plaintiff 
had been tampering with the sepoys — ^the defendant was 
entitled to accept that statement and to comment on it ; the 
statements of fact, therefore, the defendant might la'wfully 
repeat ■without incurring any liability ; and he ■was entitled to 
comment on this statement in his newspaper. 

Now, it is well-settled law that the publisher of a newspaper 
is entitled to publish a fair and accurate report of proceedings 
in Parliament, even though the report contains statements 
which are defamatory of an individual : Wason v. Walter (1). 

I agree that the defendant was entitled to publish that the 
Secretary of State for India had made in the House of Com- 
mons such andsuoh a statement, and as long as he published a 
substantially accurate account of what was said in the House 
of Commons, not as a statement of his own, but as a statement 
made in that place, then I think he would be doing nothing 
unlawful. 

But in the present case the libel complained of does not pur- 
port to be a report of what any one said in the House of Com- 
mons. It begins with the words “ It is about time now that the 
true facts as to the deportation of Lajpat Rai wrere given out.” 
The inference which would be drawn by the ordinary reader 
would be that the true facts had not been given out either in 
... . (1) (1868) L. E. 4 Q. B. 73. 
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Pa^Jament or elsewhere, and that the assertions of fact that 
the writer goes on to make were based on information not 
accessible to the public. The only reference to what was said 
in Parliament is a reference, not to any statement of fact, but 
to a “half promise given by Mr. Morley in Parliament for 
the release of Lajpat Rai.” 

No doubt the fair and accurate report of a speech made in 
Parliament is privileged, even though it contains facts defama- 
tory to the plaintiff. But no authority has been cited for the 
proposition that a person is entitled to republish those defama- 
tory statements, not as a report of what has been said in Par- 
liament, but as a statement of his own. 

Such a proposition is directly contrary to the law laid down 
; by the learned author of Odgers on Libel and Slander, 4th 
Edition, page 169, who says that the prior publication of a 
' libel is no justification for its being copied and republished. 

If the first publication be privileged, that will not render the 
!' second publication privileged. I have no doubt that this is a 

\ correct statement of the law, and that a libel which is privileged 

! when it appears as the report of a speech in Parliament is not 

[ privileged when it appears as the statement of a newspaper 

I correspondent. 

! At the trial a large body of evidence was admitted as to 

\ what had been said in the House of Commons by Mr. Morley 
and by a number of other members of Parliament. 

Had the statements of fact in the article published by the 
defendant purported to be statements of what was said in 
Parliament, then no doubt evidence of what was said would 
be admissible on the question whether the defendant had pub- 
lished a fair and accurate report of what was then said. But 
in the present case the statements of fact do not purport to be 
quotations from speeches made in the House of Commons. 

The issue, therefore, whether they were fair and accurate 
statements of what was said in the House of Commons does 
not arise. I do not think, therefore, that what was said in the 
House of Commons was relevant to any issue raised in this 
ease. If it be assumed that the assertions of fact which are 

I . 
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defamatory of the plaintiff were made in the House of CommonSj 
that circumstance does not affect the liability of a person who 
takes these defamatory statements and publishes them, to the 
world as his own. 

Then it is argued that the defendant was entitled to rely 
on the fact that plaintiff had been deported, and on the state- 
ments made about him in the House of Commons, as showing 
that he was a person whose character and reputation were sieh 
as to disentitle him to anything but nominal damages. 

Since the decision on Scott y, Sampson (1), it has been 
settled that a defendant can, in mitigation of damages, give 
evidence of the plaintiff’s bad character, but that evidence of 
rumours and suspicions to the same effect as the defamatory 
matter cannot be given. 

But assuming that evidence of what was said in the House 
of Commons was admissible, can what was said there bo proved 
without procuring the evidence of some person who was pre- 
sent and heard %vhat was said. It is contended by the defen- 
dant that wdiat was said in Parliament can be proved by the 
production of the volume of Hansard’s Reports of Parliamen- 
tary Debates containing a report of the speech it is desired to 
prove. That, it is said, is sufficient without the evidence of 
the person who made the report , or any person who was presojit 
when the speech was made. 

In strictness, a speech would be proved by calling the 
reporter, or obtaining his evidence on commiBsioii. He could 
produce the report he had made at the time, and refresliing his 
memory from what he had written down when the speech was 
delivered, he could prove what the speaker said— and he 
would be liable to be cross-examined to show that he had mis- 
reported what was said. On principle, if it is sought to prove 
things said, some person in whose presence the tlihigs were 
said must be called, in order that the person against whom 
the evidence is given may be enabled to cpiestion its accuracy 
by cross-examination. 
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It is contended that this does not apply in this country, 
and that, under the provisions of section 57 of the Evidence 
Act, Hansard’s Reports are admissible for the purpose of prov- 
ing what was said in the House of Commons. 

Section 5f provides that the Court shall take judicial notice 
of ^Hhe* course of proceeding of Parliament : ” but the course 
of proceeding appears to be something distinct from the pro- 
ceedings themselves: they may be proved under section 78 
(2) by the Journals of the House of Commons or by copies 
purporting to be printed by order of the Government. If, 
therefore, it had been necessary for the defendant to prove the 
proceedings of the House of Commons, he could by statute 
have done so by producing a copy of the Journal of the House 
of Commons purporting to be printed by order of the Govern- 
ment without calling any person who was present at the 
proceedings. There is no evidence as to whether the speeches 
of the questions put, and answers given thereto, are recorded 
in the Journals of the House as part of the proceedings of the 
Legislature. I infer, therefore, that they are not so recorded. 
Ifthey were, they could be proved as provided by section 78 (2), 
Then it is contended that a speech made in Parliament is a 
matter of public history on which the Court may resort for its 
aid to appropriate books or documents of reference, and that 
Hansard is such an appropriate book. 

This section does not appear to me to have the effect of 
absolving the parties from any rules governing the proof of 
facts on which they desire to rely. It is to be observed that 
the section does not say how any fact, historical or otherwise, 
is to be proved by the parties, but gives the Court liberty to 
resort for its aid to appropriate books or documents of reference 
on matters of public history. 

I will not attempt to define a matter of public history, but, 
even if it be assumed that the fact that the plaintiff was de- 
ported for sedition be regarded as a matter of public history, 
I do not think that the terms of a speech made by a person who 
is not yet a historical personage, in the presence of persons who 
still exist, can be said to be a matter of public history. I do 

m 
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For example, a man who had been conspicuous in his efforts 
to allay disaffection, to preserve peace and order, and to 
promote contentment amongst the people, would be entitled, 
in my opinion, to far heavier damages for a hbel imputing to 
him the commission of offences under sections 131 and 124A 
of the Indian Penal Code, than would a man who had avow^edly 
mixed himself up with movements calculated to excite 
disaffection and hostility against the State. The libel in the 
former case would contain a far heavier imputation against 
the moral character of the person defamed than it would in 
the latter. 

It appears on the record that the j)laintiff was a prominent 
politician : that at a time of political unrest he appeared at a 
publie meeting at Lyallpur, which was got up by those who 
were agitating against the Punjab Lands Bill. On his arrival, 
Ajit Singh was addressing a crowd : this was irregular, because 
no chairman had been elected ; liis speech was stopped, a 
chairman was elected and the meeting proceeded, Ajit Singh 
spoke' again using ‘‘ strong words.” The plaintiff spoke, twice 
opposing the Canal Colonization Bill, to an audience amongst 
whom there were retired sepoys and retired military men. 
The Punjab Army is recruited to some extent from the pea- 
santiy of the district in which the meeting w'^as held. The 
plaintiff showed to the people at the meeting that the Govern- 
ment were changing by legislation the agreements made wdth 
the people to the detriment of the latter. These meetings, the 
plaintiff says, w^ould inflame the minds of the people : and ho 
says the peoi)le in the Punjab were very angry. 

The plaintiff w^as a man of considerable influence in the 
Punjab. He was one of the prominent men. As such he took 
part in a meeting calculated to inflame the minds of the people 
against the Government. Seven weeks after that meeting he 
was deported under a Regulation empowering the Government 
to take that step for the purpose of preserving a portion of His 
Majesty’s dominions from internal commotion. 

In my opinion these matters ought to have been taken 
into conBidoratiun in asseBsiag the damages : the fact of the 
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doportation alono, if there were no other eyidence of any sort, 
probably would not weigh heavily in reduction of damages, but 
it must not be looked at alone, but in conjunction with the 
events which have preceded it. 

In my view, the damage done to the reputation of a person 
who has taken a prominent part in mflarning the minds of the 
people against the Government by a libel imputing' an offence 
against the State must be estimated on a far lower basis than 
that done to the reputation of a person who has not taken up 
such a position. 

Had the plaintiff used the influence which he undoubtedly 
possessed for the purpose of promoting peace and contentment, 
I should have agreed that he was entitled to very heavy dam- 
ages for a libel imputing to him an attempt by underhand 
means to injure that which ho professed to support. He 
thought proper, however, to throw his influence on the side 
of those whoso object was to inflame the minds of the people, 
and is deported for the purpose of preserving the peace of the 
country. 

The injury, therefore, to his reputation by the imputation 
contained in the defendant’s libel is far less than it would liave 
been had he professed to use his influence for the purpose of 
allaying rather than promoting discontent. 

But while I think that the damages have been assessed on 
far too high a scale, I do xiot agree with the appellants that con- 
temptuous or merely nominal damages should bo given. 

The defendants placed on the record a plea of justification : 
that plea was only withdrawal at the hearing. The circum- 
stance that a defendant has continued to assert the truth of 
that wdiich he is unable to prove has always been regarded as a 
matter in aggravation of damages. This alone is an ansiver 
to the appellants’ contention that only nominal damages should 
be given. 

I do not think the evidence warrants a finding that the 
defendants were actuated by personal spite against the plain* 
tiff as an individual: on the contrary, I think they desired to 
express the views of that section of the community i^hich was 
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of opinion that the release of the plaintiff would be a danger. 
In support of those views they have published an article, 
marked by vulgarity and bad taste, containing libellous state- 
ment, to the effect that the plaintiff has committed a criminal 
offence against the State. On the other hand, it has been shown 
that at a time of political unrest the plaintiff was taking a 
prominent part in a proceeding calculated to inflame people 
against the State, and that he was deported shortly after this 
proceeding. 

What has been shown would have entitled the defendants 
to express an opinion that it would be dangerous to release the 
plaintiff , but though it gives ground for expression of opinion, 
it does not justify the misstatement of fact. But the circum- 
stance that facts have been elicited giving ground for an expres- 
sion of opinion against the release of the plaintiff ought to have 
been taken into consideration. 

In my view, under these circumstances the damages to be 
assessed must be substantial, but not immoderate. The amount, 
therefore, I would award would be the equivalent of £100 of 
English money (Rs. 1,500). The decree of the Court of first 
instance must be varied by reducing the damage to Rs. 1,500. 

With regard to the costs, the respondent has been successful 
on all points, save that of the quantum of damages. That being 
so, in my opinion he should have the costs of the appeal. 
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WooniiOFFE J. The conclusion at which I have also arrived 
is that the defendants have failed to justify in law the state- 
ments they have made of the plaintiff ; and that, having libelled 
him, they must pay damages ; but that the evidence discloses 
circumstances which do not justify the award of the very large 
sum which the decree of Mr. Justice Fletcher has given him. 

According to that evidence the plaintiff is a leading Indian 
politician. About March 1907 he took an active part in an 
agitation against the proposed Canal Colonization Bill, which 
affected a class from which the Punjab sepoys are drawn, as 
also colonist military pensioners. He says that the people 
were very angry and greatly excited : and in a memorial which 


780 


1910 

The 

EsaLiSH- 
MAN,” Ltd. 

Lajpat Bai. 

WOODEOFEE 

J. 


INDIAN LAW REPORTS. [VOL. XXXVII. 

ho Ixelpod to prepare, it wa.s alleged that the propoHod Bill 
had created panic and conunotion throughout the Punjab, 
and that it was calculated to shake the coulidonce of the loyal 
peasant in the Justice and benevolence of Government. There 
was generally then a state of affairs which is currently called 
“ ixolitical unrest.” The plaintiff and a man, named Ajit Bingh, 
who was subsequently deported, took apparently a leading 
part in the agitation against the Bill, though the plaintiff denies 
that in such agitation he was associated wdth Ajit Singh. The 
plahitifl, however, appeared at least on one occasion at Lyallpur 
on the same platform as Ajit Singh, though he says he did not 
know he was going to speak. “ Strong words,” he says, ■' were 
used by Ajit Singh,” though apparently without any objection 
from him. Various other further meetings w'ere held besides 
that at Lyallpur. Retired sepoys, he says, attended these 
meetings. But he states that at Lyallpur he did not see any 
officers or men in active military service “ or at any other meet- 
ing in any political way.” These' meetings, he admits, would 
inflame the mind of those who attended them. He denies, 
however, that he was guilty of sedition or of tampering with 
the loyalty of the sepoy ; and it is suggested on his behalf that 
he w'as merely doing what he was entitled to do in agitating 
constitutionally agauxst an unpopular and uxiwiso measure. It 
has, however, been alleged by the Secretary of State for India 
that the agitation in which the plaintiff was engaged w'as not 
merely an agrarian movement provoked by the proposed Bill, 
but a general pohtical movement hi which there w'as a deli- 
berate heating of the political atmosphere preparatory to the 
agrarian meeting at Rawalpmdi, which gave rise to the disorders 
m the Punjab : in other words, that the Colonizatioxx Bill was, 
with Other thmgs, merely fuel for an agitation on wider luxes 
and for other purposes. The argument on behalf of the re- 
spondent has seemed to assume that his action was limited to 
one single appearance at Lyallpur. It is more reasonable, 
however, to suppose that the respondent as a political agita- 
tor, was agitating ; nor does his evidence suggest to me this very 
limited view' of the part taken by him Ixx Iho agitation. Ho 
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admittedly mot certain political associations ; shaped the 
memorial ; and might (he says) have attended another meeting 
besides that at Lyallpur. As one might have expected, he 
adds that he has at one time or another contributed to papers 
and criticised in print and speech, and has doubtless busied 
himself in many other ways in the extensive sphere of public 
movements, — apolitical, social and educational, — ^in which he 
states he is interested. 

On the 9th May 1907, quite shortly after and following on 
this agitation, the plaintiff was arrested and deported under the 
provisions of Regulation III of 1818 as extended to the Punjab 
by Act IV, 1872. This Regulation provides that the Governor- 
General may place an individual under restraint as a State 
prisoner when the reasons stated in the preamble seem to him 
to require it. The reasons of State there set out embrace 
amongst others the security of the British dominions from 
internal commotion ; and this may be done even where there 
is ground for judicial proceedings, when such inoceedings are 
not adapted to the nature of the case, or may for other reasons 
be unadvisable or improper. 

The learned Judge has held that this fact should not be 
taken into consideration in any way, and we have been urged 
in appeal to close our eyes to what is perhaps the most out- 
standing and wide-known event in the political career of the 
plaintiff, who complains of libellous statements with respect to 
his conduct in such career. This event obviously throw^s light 
on the character of his agitation previous thereto. It may 
certainly be affirmed that (subject to certain well-known 
limitations), what has probative force, is evidence. Were this 
not so, the law^ of evidence would lie in deserved discredit. 
Then is there any rule of law to be implied either (as the learned 
Judge has done) from the terms of the Regulation itself, or in 
the Evidence Act, which excludes this fact from our considera- 
tion ? I am, with all respect, miable to agree with the opinion 
of Mr. Justice Fletcher that the framers of the Regulation 
intended to exclude altogether the consideration of fact of 
the deportation in such a case as this. I find great difficulty 
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in believing that they ever Rad in mind circumstances which 
havo:arisen 'now and for the^ first and only time • during the 
period of nearly a century which has elapsed since the date 
of the Regulation. It is safer to assume that had they had any 
particular intention in this matter they would have expressed 
it, which they have not. Nor do the other circumstances to 
which the learned Judge refers justify the exclusion of this 
evidence. It is not the case that neither the public nor the 
plaintiff knew the reasons for the deportation. They have 
been published by the Secretary of State, who has, amongst 
other things, stated that the plaintiff was arrested “ for the 
active promotion of open sedition” (Debate 13th May 1907). 
The statement in Hansard was read by the plaintiff in the 
Journal India, The plaintiff was, therefore, not debarred 
from showing that the published reasons wore ill-founded; 
and in fact he has attempted to do so, as for instance in the 
case of the serious allegation of the preaching of disaffection 
to soldiers in active service at Ferozepore. No doubt all the 
details of the circumstances which, in the opinion of Govern- 
ment, justified its action have not, for reasons of State, been 
disclosed. But if the plaintiff had proved to the satisfaction 
of the Court by independent reliable evidence that there "was 
no foundation in the published allegations, it would be time 
then to consider whether the deportation as induced by any 
undisclosed ground could fairly be used against him. This 
case does not arise. 

In my opinion, therefore, there is nothing in the Regulation 
itself which excludes us from considering the deportation in 
this case; nor am I aware of any provisions in the Law of 
Evidence which excludes it. No doubt there are ciroumstaiices 
connected with this executive order which go to the weight 
which should be given to it. There is the possibility of error 
which is not unknown even in judicial proceedings conducted 
with every regularity in the presence of the party himself ; 
and certainly such possibility is not diminished by the fact 
that these executive proceedings were taken ex ^pcirte against 
the plaintiff. On the other band, and as against this, it must 
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be remembered that these proceedings are of a very exceptional 
and stringent character, and it is reasonable, therefore, to 
assume (as I do) the exercise of more than ordinary care and m 
caution before a reluctant recourse was had to them. The circum- t 

stance that the executive order was parte might have required 
further emphasis had the question before us been one of 
mulcting the plaintiff ; but that is not the case hero, where 
the party against whom it is used is himself seeking a decree 
for damages against the defendant. The fact of the deporta- 
tion is, however, not inadmissible merely because the order 
which is its authority was passed ex parte. To use the example 
cited by the Advocate-General, upon an issue of lunacy, the 
fact that a person had been at some past time placed (otherwise 
than under the direction of the Court) in detention as a lunatic 
would be some evidence upon the question of his soundness 
of mind, notwithstanding that he was no consenting party to 
such detention, and may indeed (madly as it may have appeared 
to some and sanely to others) have protested against it. Other 
examples may be given. Upon the issue wliether a person 
behaved improperly at a meeting, the fact that he was turned 
out upon such an allegation, even though he was not heard 
in answer to it, would be evidence ; and that circumstance, 
combined -with others, including the reputable and responsible 
character of the people who took this action, might form the 
basis of an inference that the alleged ground upon which he 
was turned out in fact existed. I am of opinion, therefore, that 
if the fact of deportation to explain the character of the 
political agitation in which the plaintiff admits that he was 
engaged, it should be considered. For, it is to be remembered, 
that in this case the deportation (for which reasons have been 
assigned) does not stand alone, but in relation to the other 
admitted facts of the case which, in their turn, serve to explain 
it. I desire, therefore, to be understood as confining my 
remarks to the admissibility of the evidence under the cir- 
cumstances here disclosed. But it has been said that the fact 
of the plaintiff’s deportation does not serve to elucidate Ms 
antecedent conduct, because it is alleged we do not know the 
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1910 reasons for such deportation. This is, however, not so, except 
“ The in the sense that the whole of the circumstances which prompted 
executive order have not been disclosed. We, however, 
Li ii Bii know quite enough for the purposes of this case. Apart from 

’ ‘ J ‘ ' any statement made by the Secretary of State, we know, from 

WooDKopiTE preamble of the Regulation, that the plaintiff’s arrest must 
have been ordered, because his conduct appeared to render his 
removal necessary to secure the British Dominions from in- 
ternal commotion. But the matter does not rest there ; for 
the Secretary of State for India has on various occasions 
stated, in answer to questions which took exception to the 
deportation, the reasons which induced the Government to 
take this action. These statements are obviously not in them- 
selves alone evidence of the existence of the facts spoken to ; 
but they are evidence — and the best evidence— -of the reasons 
alleged as the cause and justification of the action of Govern- 
ment, which is a totally different matter. If the fact of depor- 
tation can be considered, then the grounds of the Government’s 
action are as much evidence as the action itself of which they 
are the alleged cause. The Secretary of State, whilst affirming 
his inability to say for what, if any, crime the plaintiff was 
arrested and deported, and refusing certain information which 
it was against the public interest to disclose, said (I summarise 
and abbreviate) as follows. The conditions affecting the Colo- 
nisation Act, which was not the main cause of disturbance in 
the Punjab, were greatly misrepresented. Of 28 meetings 
held by the leading agitators in the Punjab, 6 only related, 
even ostensibly, to agricultural grievances. The remaining 
23 were all purely political. The plaintiff took part in two 
of these meetings, of which one related to the Bill and the other 
was political. Ajit Singh took part in 13, ofuhich 11 w’ere 
political. It was not the ease that there was no connection 
between the plaintiff and Ajit Singh. The Secretary of State 
had himself read public utterances of the plaintiff which were 
strongly of the nature of ante-British propaganda. The report 
of his speech quoted in the Wafadar, and of his speech at 
Lyallpur reported in the Ptmjabi, contained language which 
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were not witliin the limitBof constitutional agitation, but they I9i0. 

were not the only grounds or information for resort to the Tub 

Regulation under which he was deported. It was not the case 
that the movement in the Punjab was agrarian only and not Rai 

political. It appeared, on the contrary, that there was a de- ' 

liberate heating of the political atmosphere preparatory to j. 
the agrarian nieetmg at Raw^alphidi. The plaintiff’s action 
constituted him a danger to the State, and he had been arrested 
not for any legitimate agitation against any reasonable griev- 
ance, but for the active promotion of open sedition. The 
Secretary of State further informed Parliament that the plain- 
tiff had been informed that the reason of his arrest and depor- 
tation w^as to preserve a portion of His Majesty’s dominions 
from internal commotion, but that the plaintiff denied that ho 
had ever done anything to cause such commotion. These 
statements, whether accurate as to their subject-matter or 
not, are evidence to show the grounds alleged by the Govern- 
ment as those upon which the plaintiff was arrested and de- 
ported. What then is the effect of such deportation ? The 
legal presumption of regularity applies to official as well as 
to judicial proceedings, and it operates in the present case to 
this extent that, in the absence of evidence to the contrary, it 
must be assumed that to the mind of Government the state of 
affairs appeared to be such as to justify the plaintiff’s arrest 
and deportation. It may well be that in some particulars the 
plaintiff’s conduct has been more severely judged than should 
have been the case. It is possible that in others he may have 
suffered from false reports. It would, however, be ridiculous 
to hold that this appearance was in fact wholly illusory, and 
that the plaintiff’s action had been misobserved and misrepre- 
sented throughout. On the contrary, I am satisfied that the 
Government would not have taken this exceptional action 
against the plaintiff unless, after the most careful consideration, 
his conduct appeared to justify it. Wo have it then on the 
plaintiff’s evidence that he was engaged in a political agitation 
which ended in the order for his arrest and deportation ; and 
that this order was issued because the plaintiff’s agitation 
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appeared to the Govenimont to bo Biicli as to require nieasureB 
to be taken for the security of the country from mtemal 
commotion. There is a legal presumption that tlie action 
taken appeared to the Govommeiit to be necessary; and 
it is unreasonable to suppose that this would so have appeared 
had the plaintiff’s action been in fact of an entirely legal and 
legitimate character and free from blame as ho asserts. The 
conclusion, therefore, at which I arrive is (to put the matter in 
the most favourable form for the plaintiff) that his conduct 
did in fact go so far beyond the limits of legitimate constitu- 
tional agitation as to justify action under the Regulation 
being taken against him. I am unable, therefore, to accept 
the plaintiff’s statement that in the agitation (which he admits) 
he was in no way to blame and gave no ground for the action 
taken against him. It is not necessary to hold — and I do not 
say that the plaintiff has said what he knows to be false in this 
matter — a conclusion which would be inconsistent with the 
personal character which has admittedly been given to him. 
It is possible that he may have believed, and still believes, that 
he did not exceed the bounds of legality. He may, however, 
not be the best judge in this matter. If, as I think, there is 
reason to believe that the plaintiff’s conduct was, from a 
political point of view, blameworthy, then he is not entitled 
to damages such as he has been awarded on the footing that 
he has been free from all blame. But this is a different thing 
from holding (as we have been asked to do) that the facts and 
circumstances to which I have referred prove that tiie plain- 
tiff tampered with the loyalty of the sepoy, so as to render Mm 
(in my reading of the libel) liable to a charge under section 131 
of the Penal Code. In my opinion these facts do not justify 
this inference for two reasons : — Firstly, looking at the Regu- 
lation by itseff, it cannot be inferred from the general circum- 
stance that the plaintiff’s action threatened the tranquillity 
of the country, that that action was of the particular kind 
charged ; and next, looking at the Regulation, together with the 
grounds of the deportation assigned by Government, I can find 
none from which, either by itself or in conjunction with the 
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other facts of the case, I should be justified in holding (con- 
trary to the oath of the plaintiff) that he had in fact tampered 
with the loyalty of the sepoys. ^ 

The deportation of the plaintiff was the subject of discussion 
in Pa;rliament. Questions were asked of the Secretary of State 
for India, and these and his answers thereto and the statements 
of other members have been relied on by the defendants upon 
the issue of comment on a matter of public interest. They 
have, however, been objected to on two grounds. The first is 
that of want of proof, it being argued that the reports m 
Hansard ’’ may not be referred to in order to ascertain what 
has been said in Parliament. It has, however, not been 
suggested that the statements were not made, or that they 
have not been accurately reported. Several of these state- 
ments were put to the plaintiff' during cross-examination. 
Eeliance has been placed on the decision in McCarthey v. 
Kennedy (1). That report is so meagre that it is not quite 
clear what was decided, but in any case the matter must 
be decided with reference to the provisions of the Evidence 
Act. Though section 57 does, I think, aid the appellants, the 
penultimate paragraph does not bear the construction which 
they have put on it. That paragraph does not say whether 
the Court may or may not take notice of any fact. Still less 
does it say or mean that the Court shall or may take judicial 
notice of every matter which comes under the heads of des- 
cription there given. It provides that when the Court does 
take judicial notice of the facts of which it is bound to take 
notice under clauses 1 to 13, then it may refer to appropriate 
books of reference as to those facts. Sj)eeches made in Parlia- 
ment do not come within those clauses, for the course of pro- 
ceeding ” referred to in clause (4) is a different matter. This 
phrase does not refer to what was in fact done on any particular 
occasion, but to the general rules of procedure. But the section 
also adds (and in this it goes beyond English Law) that in all 
matters of public history, literature, science or art, the Court 
may resort for its aid to appropriate books of reference. This 

{!) (1905) The Times,” 4th March. 
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is doubtless a provision primarily for tlie btuiolit of the Court, 
and 1 agree with my learned brotlier tluit the section does not 
absolve the party from proof of any fact whieli does not fall 
■within the pro\'isions of clauses 1 to 13. Facts, however, of 
which judicial notice may be taken are not limited to those of 
the nature specifically mentioned in these idauses. These are 
mentioned because, as regards them, the Court is given no 
discretion. As to others, tlie Court must d(?termiiie iju each 
case whether the fact is of such a well known and established 
character as to bo the proper subject of judicial notice. A 
matter of public history may be such a fact. TIi<i tendency 
of modern practice is to enlarge the Held of judicial notice : 
and the importance of the penultimate paragraph to my mind 
is this — ^that it indicates both an approval of this principle 
as also the khid of subjects of which (in application of such 
principle) judicial notice may be taken. The Indian case law 
and practice appear to me to have also proceeded on a liberal 
application of the power to take judicial notice. In the pre- 
sent case (for I am only concerned with that) the fact that 
there has been a political agitation in this country, that the 
plaintiff and others have been deported in consequened of the 
part said to have been taken by them in it, and that .such 
agitation, conduct and deportation were the subject of clebatcs 
in Parliament and in a general way what was said i|u such 
debates and therefore became -nidely knomi as to the Alleged 
cause of such deportation, appear to me to bo matter of public 
history and of such notoriety that it is reasonable to assume 
their existence without formal proof. The fact that they are 
recent does not affect their character of notoriety, which is the 
basis of judicial notice. I think we may assume these facts 
in the present case with a greater sense of certainty, seeing 
that their existence has never been disputed, nor has the 
accuracy of the report in “ Hansard ” of these facts (so far as 
they occurred in Pavliameirt) boon put in issue. I am of 
opinion, therefore, that we may take judicial notice of the fact 
that there were debates in Parliament in which the subject of 
the plaintiff’s conduct and deportation wore discussed, and 
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whicli debates were tliemselves the subject of widespread 
comment. 

Then, is Hansard an appropriate book of reference for the 
purpose (to use the words of the section) of enabling us to take 
Judicial notice of the facts which we have been called upon to 
do ? If it be not, I do not know of any other more appropriate. 

Hansard ’’ is itself almost a public institution. The first 
volume of its new series commenced in the year 1831 and 
was a continuation of the Parliamentary history to which 
reference seems to have been made in Damodar Gordhan v. 
Deoram Kanji (1) vith respect to speeches by Lord Thurlow and 
Lord Palmorstone. It is in short the established report of 
Parliamentary debates, and I believe it is the fact that in 
order to ensure accuracy the reports of speeches are sub- 
mitted to members for their approval before publication. The 
learned Judge, therefore, in my opinion rightly, in the circum- 
stances of the present case, permitted reference to Hansard in 
the Court belo-w. 

It is next argued that, assuming that the statements are 
properly before the Court, they are not relevant. In my 
opinion they are. I have shown one instance of this in the 
case of the published reasons for the deportation. They are 
further relevant on the issue of comment, and were, I under- 
stand, on this ground referred to. It may be that the defendant 
may fail upon that issue, but that can only be determined after 
the admission and consideration of the matter upon which his 
plea is made to rest. I have already referred to several of the 
statements of the Secretary of State. I here mention that on 
%vhich the most stress has been laid in justification of the 
libel. It is to be found at page 42 of the paper book, where the 
Secretary of State gives out merely as a report based on the 
statement of an Indian Governor that the plaintiff was a 
revolutionary, 'who, though his private character appeared to 
be above approach, w^as actuated by the most intense hatred 
of the British Government, and had, whilst keeping himself 
in the background, engineered the systematic propagandfem 
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of the last few months. He added — “ In this agitation special 
attention, it is stated, had been paid to the Sikhs, and in the 
case of Lyallpur to the military pensioners.’ ’ It was further 
reported that at Ferozepur disaffection was openly i>reached, 
men of the Sildi regiments having been invited to attend, and 
several hundreds of them having in fact acted upon the invi- 
tation. If it was intended to affirm, as beyond doubt, the 
plaintiff’s personal responsibility in respect of all the reported 
incidents of this agitation, the statement would have been 
obviously different both as to form and substance. It is 
consistent with this statement that the plaintiff, while taking 
a leading part in the agitation, was not in fact personally res- 
ponsible for every incident which occurred in it. As to these 
charges the plaintiff, after a general denial that he tampered 
with the loyalty of the sepoys, swears as follows ; — “ It was 
said in one extract (from Hansard) that leaflets were distri- 
buted at Ferozepur meeting, but I know of no such leaflets and 
I know of no meeting of this description held at Ferozepur.” 
Some of the non-official members of Parliament expressed their 
belief in the innocence of the plaintiff, vrho was described by 
them variously as an ordinary land reformer, a moral teacher, 
a successful lawyer and man of property, who had, unlike Ajit 
Singh, never identified himself with violent schemes or seditious 
movements. 

The article m suit was preceded by several others abusive 
of the plamtiff published by the defendants. The plaintiff 
admittedly enjoys a high private character and has never been 
detained otherwise than as a State prisoner under the Regula- 
tion. It Avas, therefore, not from a desire to bo scrupulously 
fair that the defendants among other offensive allusions to the 
plamtiff describe him in these articles as a “jail bird. ” lam 
at a loss to conceive how the Editor of a responsible paper 
could think that any public service, of which Ave have heard 
so much on behalf of the defendants in this ease, could be 
rendered by such articles as these in allayiirg the situation rrith - 


respect to Avhich they were Avritten, nor do I understand how 
the article in suit was passed for publication. On its face it 
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appears to be a piece of backstairs gossip relating to facts cer- 
tainly obtained from unauthorized sources, and possibly by 
illegal means, though it is not necessary to Suggest that the 
writer himself was privy to the illegality, if any. It asserts 
the truth of certain of its statements, notwithstanding official 
denials which are said, in an euphemistic phrase, to be false- 
hoods. In some respects this article has not been correctly 
read in the judgment under appeal. It is in the first place 
clear on a reading of it that the defendants’ counsel could not 
have contended that all its statements were drawir from 
“Hansard.” Secondly, the alleged official falsehoods do not 
refer to the matter of the libel. . It is no doubt the case that 
no definite formal official charge has been made against the 
plaintiff in terms of the alleged libel. But there has been no 
public official denial of that fact. . The statements which the 
writer asserted in spite of official denials refer to the alleged 
proposal and action of the Viceroy and the Commander-in- 
Chief . Thirdly, it is not the fact that the writer charged the 
Secretary of State with having concurred in the act of depor- 
tation solely because he dared not allow the then Commander- 
in-Chief to resign. The article makes it plain that according 
to the writer’s alleged information both the Commander-in- 
Chef and the Viceroy were agreed upon the subject of the 
deportation of the plaintiff, and that the alleged difference 
between them was as to the advisability of vetoing the Canal 
Colonies Bill— a matter which does not affect the subject before 
us. Lastly, that the writer had in contemplation, in parts of 
his article, the debates in Parliament, is shown by the references 
thereto contained in the article itself. The question of the 
release of tlie plaintiff was a question of public interest on which 
the defendants or any one else might fairly comment, and had 
the writer confined himself to citing the statements to which 
I have referred made by the Secretary of State him self, and 
saying that having regard to such statements it was unadvis- 
able that the plaintiff should be released, the statement being 
j^fair^j^comment would not have been open to question. Such 
comment would, however, have carried with it its own corrective. 
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1910 to be found in the proceedings on which it was based and 

« to to which the reader was referred. But I agree with Mr. Justice 

EsGjpKH- j’le^teher that the writer did not do this. What he did was to 
■ assert as a fact the existence of certain military reports which 

to for all wo know, the 

WoouMFFB ^^^on misinformed ; and then on the informa- 

tion which he suggests he had received from these and possibly 
other secret sources, makes two statements of fact of his own 
for the truth of which he personally vouches : firstly, tiiat these 
military reports stated that the plaintiff and Ajit Singh were 
the principal agitators, who were using the provisions of the 
Canal Colonies Bill to inflame the sepoys against the Govern- 
ment ; and, secondly, that there was no possibility of doubt but 
that the plaintiff had been guilty of tampering with the loyalty 
of the Punjab sepoy. Wliether the -writer had, or the reader 
would have, the Penal Code in mind, the tenor of the whole 
article shows that the plaintiff was charged with having done 
acts in the nature of those dealt with by section 131 of the 
Penal Code. These allegations are not made by way of com- , 
ment on the debates in Parliament, but as the -writer’s own 
statements of fact ; and, next, the statements in Hansard fall 
short of those in the defendant’s article. I have already dealt 
with the character of the statement hr Parliament at page 42 
of the paper book. It is further significant that throughout 
the debates a tone of greater certainty prevails as regards the 
part taken by Ajit Singh as appears, amongst others, from 
the statement at page 41 of a former Indian Official that “ the 
two agitators who had been deported had gone about the 
country tampering with the loyalty of the people and (in the 
case of Ajit Singh at least) with the loyalty of the troops.” 
Neither then the evidence, nor the statements in Parliament, 
nor the deportation (for those statements do not assert that 
tampering -with the loyalty of the sepoy was its ground) war- 
rant as comment the libellous statement complained of. In- 
deed it has not been seriously contested that the actual state- 
ments in the article are not to be found in the debates on 
-which it is alleged comment was made. It has, however, been 
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contended, contrary to tlie statement of the law in Merivale v. 
Carson (1) and Peter Walker Son v. Hodgson (2), that fair 
comment is a branch of the law of privileged occasion and 
that licentious comment will pass, provided that there is no 
express malice. I am clearly of opinion, however, that this 
is not so. The law may shortly be stated to be that fair com- 
ment on a matter of public interest is no libel. But for a 
comment there must be a text which must be accurately stated. 
Comment must appear as comment, and must not be mixed 
up with the facts. If a person misstates any of the facts on 
which he comments, this misstatement, however bond fide^ 
negatives the possibility of the comment being fair, A state- 
ment of fact as distinguished from comment is not 'protected. 
Then are the facts true ? The statements being in themselves 
defamatory are presumed in law to be untrue until the con- 
trary be shown. A great deal of discussion has taken jplace 
%vith reference to what occurred in the lower Court on the 
question of the withdrawal of the plea of justification. It is to 
be regretted that issues (which the Code directs all Courts 
including the High Court to frame) were not settled, in which 
case probably there would have been less room for discussion. 
According to the Minute Book of 28th June 1909, Mr. Norton, 
who appeared for the defendants, stated as follows : '‘I with- 
draw paragraph 5 in so far as I will not attempt to prove my 
plea amounts to a plea of justification, I do not justify here.’^’ 
Apparently learned counsel, in answer to an enquiry of the 
Court, desired to intimate that he would not call evidence to 
justify the statements complained of, but did not withdraw 
the plea in the sense that he admitted the defendants’ state- 
ments to be false and thus abandoned his right to cross-examine 
the plaintiff with a view to show that the statements were 
justified, or to contend, when the evidence was all in, either 
that the statements were true and the comment was thus fair, 
or that there was such amount of truth in the charges made 
against the plaintiff as should go to the mitigation of damages. 
While this may have a bearing on the question as to how far 
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1910 facts which fall short of Justification may affect a mitigation 
“ Thu of damage, it is none the less the case that the defendants have 

not proved their allegation that the plaintiff did in fact tamper 
Lajpat Bai loyalty of the Punjab sepoy, and they have in conse- 

— quence libelled the plaintiff. The defendants must, therefore, 
j. pay damages to Mm. He asked for half a lakh of rupees and 
has been awarded Rs. 15,000. At the outset, I desire to say 
that in my opinion the English cases v^Mch deal with the 
question of the revision of damages by the Court of Appeal have 
no application in this country where the Jury system, with 
respect to which the English decisions have been given, does 
not prevail. Here, the Court acts as both Judge and Jury, 
whether sitting as Court of first instance or appeal : though in 
appeal it will not, of course, in this or in any other matter, in- 
terfere, unless the decision appealed against appears to it to be 
clearly erroneous. It has been pressed upon us that we should 
not do so, because it is said the Court of first instance was 
better situated than ourselves to assess the damages. I am 
unable to discover any ground for this argument, which has 
application only in cases of appreciation of oral testimony. 
Before affirming this decision, we should be satisfied that the 
plaintiff has in fact suffered damages to the extent of Rs. 15,000 
or some like sum. I am wholly unable to bring myseff to 
this conclusion. 

In the first place, the learned Judge has, in assessing the 
damages, proceeded as though no question arose as to the 
political character of the plaintiff who seeks damages in respect 
of the: injury to such character. I say ‘‘ such character,” for 
assuming that the plaintiff was charged with an offence, that 
offence was of -a political nature. , Under section 55 of the 
Evidence Act, the fact that a person's reputation is such as to 
affect the damages he should receive is relevant.' In this 
country reputation includes both character and disposition. 
And disposition is obviously not the less proven,' because it 
appears on the face of the facts deposed to by the plaintiff 
himself (including in the present case his deportation) or is a pro- 
per inference from these facts. I have already dealt both with 
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sncli facts and inferences. Next, under the circumstances of 
this ease, it appears to me to be highly probable that, assuming 
the political reputation of the plaintiff to have suffered damage, 
such damage is to be attributed in greater degree to the de- 
portation of the plaintiff and the public and widely »spread 
statements concerning the plaintiff ^ made by the responsible 
executive Officers of Government than to the utterance of an 
anonymous and irresponsible contributor to the defendants’ 
JournaL In any case it would be difficult in assessing damage 
to discriminate how much was due to these last-mentioned 
statements and how much was due to the more j)ronouncod 
and more defamatory statement of the defendants. Further, 
the plaintiff himself states that he cannot say if he has suffered 
by reason of this libel. No doubt general damages need not 
be proved, but will be assumed on proof of the libel. This 
means that something, even though it be nominal damages, 
must be given on such proof. It does not mean that the 
plaintiff is to be given a very large sum of money without any 
regard to wffiat the evidence discloses or fails to disclose. Here, 
with two exceptions to which I will next allude, that evidence 
fails to indicate any pecuniary, professional, or social loss in 
consequence of the alleged libel. The plaintiff says that it 
has been reported to him that “ those people who mix with 
British officials and some Euroi^eans now think worse of me 
since these publications and, secondly, “that the conservative 
Press showed that they disliked me more,” It is not improb- 
able that the plaintiff has attributed to the irresponsible 
utterances of the defendants’ correspondent — a result which 
should more properly be assigned to the action of Government in 
ordering his deportation, and to the accredited and responsible 
statements of its officials in justification of it, Notwithstand- 
ing, howwer, all this, it is quite possible, Laving regard to the 
fact that the plaintiff’s definite charge was in its possible 
consequences more injurious than any previously made against 
him, and wm asserted as a matter beyond doubt that the plain- 
tiff has in fact suffered as a strict result of the libel more 
than the merely nominal damages which it has been suggested, 
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1910 in last resort, should be awarded. I concur, therefore, in the 

■ ■ The order which my learned brother proposes to make as to the 

disposal of this appeal. I wish, however, to add a word as to 
Lajpat Bai costs. Not merely have the defendants rendered them- 
selves liable to costs by reason of their failure to establish 
their contention that they had not libelled the plaintiff, and that 
the suit should in consequence be dismissed, but they do not 
appear to me to be deserving of further relief in this matter 
over and above reduction of damages, having regard to the 
character of the previous articles which they published of the 
defendant and their conduct in respect of that in suit in publish- 
ing a statement which, on the face of it, purported to come from 
an unauthorised source without attempting previously to ascer- 
tain its truth and in failing subsequently to justify it. 

.S. A. A. A. 
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Before Mr. Jufsiicc Moolcerjee ctnd Mr, Justice Carnduff 


MADHABMANI DASI 


LAMBERT, 


Mortgage — Order absolute^ applicatio/i for — Foreclosure — Limitation — Execution 

of decree, application for — Revival of pending execution — Limitation Act {IX 

of 1908) 3ch. II, Art. 181. 

Frovious (o llso iiastsing of tbo Ljmitatioij Act- (IX of lt‘0.S) aud tiio Civil 
Procedure Code (V of 1008), there was no rule of limitation applicable to an 
application for order absolute of a decree nisi made under section 8G of the 
Transfer of Property Act (IV of 1882). 

Tiluch Singh y. ' Par sotei/n Proshad (1), Balimat Karim v. Ahdvl Karim (2) 
referred to. 

An application for execution of a decree may be treated as one in continu- 
ation or revival of a previous application, similar in scope and character, the 
consideration of which has been interrupted by the intervention of objections 
and claims subsequently proved to be gi-oundless, or has been suspended by 
reason of an injunction or like obstruction. 

♦Appeal from Original Decree, No. 114 of 1910, against the decree of 
Pramatha Nath Chatterjee, Subordinate Judge of 24-Farganas, dated March 5, 
4910. 

(1) (1895) I. L. R. 22 Oaie. 924 (2) (1907) I. L. K. 34 Calc. 07*>. 


VOL. XXXVIL] CALCUTTA SEEIES. 


Qamaniddm Ahmad v. Jamihir Lai (1), Budra Narain Quria v, Pachu 
Maity (2), Narayan Govind Manih v. Sono Sadashiv (3), Rahim Ali Khan v. 
Phul Chand (4), Mir Ajmuddin v. Mathura Dm (5), Siippa Eeddiar v. Avudai 
Ammal (6), Paras Earn v. Gardner (7) referred to. 

The Limitation Act (IX of 1908) does not profess to provide for ali kinds 
of applications whatsoever. 

Govind CImnder Goswami v. Bungunmoyiey (8), Sital Prosad v. Abdul 
Rashit (0) referred to. 

Nor does it apply to an application to a Court to do what the Court lias 
no discretion to refuse. 

Kylasa Goundan v. Ramasami Ayyan (10), Balaji v. Kushaha (11) referred to. 

Nor is it applicable to an application to the Court to terminate a pending 
proceeding, the final order in which has been postponed for the benefit of the 
defendant or for the convenience of the Court. 

Piiran Chand v. Roy Badha Kishen (12) referred to. 

Article 181, Sch. II of the Limitation Act (IX of 1908) does not govern 
an application for order absolute under order 34, rule 3 of the Civil Trocedur© 
Code (V of 1908). 


Appeal by the plaintiff, Madhabmani Dasi. 

' The plaintiffs Madhabmani Dasi and Amrita Nath Mitter , the 
administratrix and administrator of the estate of Dwarka Nath 
Mitter, instituted the suit to enforce a mortgage against Pamela 
Lambert the mortgagor, and the purchaser of the equity of 
redemption, and the two daughters of the mortgagor. The suit 
was decreed on the 30th of March 1904 against the mortgagor and 
her assignee, but was dismissed with costs against the mort- 
gagor’s daughters, and the usual direction for redemption within 
6 months was given in the decree. The result was that there 
was a decree for foreclosure of the life interest of the mortgagor 
in favour of the representatives of the mortgagee, and there was 
also a decree for costs against the mortgagee in favour of the 
daughters of the mortgagor. On the 5th of March 1907, Amrita 
Nath Mitter obtained leave to withdraw the appeal which he had 
filed; thereupon the plaintiff, Madhabmani, the widow of the 
mortgagee, who was also the administratrix of the mortgagee’s 


(1) (1905) I. L. R. 27 All. 334 ; 
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(2) (1896) I. L.B.23Calo. 437. 

(3) (1899) I. L. R. 24 Bom. 345. 

(4) (1896) I. L. R. 18 All. 482. 

(5) (1874) 11 Bom. H. 0. 206. 


(0) (1904) I. L. R. 28 Mad. 60. 

(7) (1877) 1. L, R. 1 All. 355. 

(8) (1880) I. L. R. 6 Calc. 60. 

(9) (1908) 11 Oudh Cases 208. 

(10) (1881) I. L. B. 4 Mad. 172. 

(11) (1900) I. L. R. SO Bom. 415, 


(12) (1891)1, L.R. locale. 132. 
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estate, applied for an order absolute on the basis of the decree 
nisi passed on the 30th of March 1904, 

One Levinia Ashton, who was the aunt of the daughter of 
the mori^gagor, and who had, at a sale in execution of the decree 
for costs awarded to the daughters of the mortgagor on the dis- 
missal of the suit, purchased the decree nisi on the 11th of 
August 1904, the same having been confirmed on the 4th of 
November 1908, objected on the 19th December 1908 to the order 
absolute for foreclosure being made in favour of anybody else 
except herself, and applied for the substitution of her name as 
decree-holder and for an order absolute for foreclosure. The lower 
Court thereupon, on the 19th of December 1908, dismissed 
Madliabmani’s application for order absolute. On the 23rd 
December 1908 Madhabmani, who had now become aware of 
the execution sale, applied for setting aside the sale on the 
ground of fraud and irregularities, and the sale was set aside on 
the 7th of July 1909, and the application of Levinia Ashton of 
the 21st of December 1908 for order absolute was also dismissed. 
On the 8th of July 1909 Madhabmani renewed her application 
as decree-holder for order absolute, but no orders were passed. 
Levinia Ashton, on the 13th of July 1909, appealed against the 
order setting aside the sale, and her appeal was, on the 2nd of 
February 1910, dismissed. On the 10th of February 1910, 
Madhabmani made an application that her application of the 8th 
of July 1909 might be adjudicated upon, and an order absolute 
for foreclosure made; but the judgment-debtors intervened 
on the ground of limitation, and on the 5th of March 1910 the 
Subordinate Judge allowed the objection to prevail Against 
that order the plaintiff appealed to the High Court. 

Bab 26 Bam Cliardra Mazumdar mA Bahu Karunamoy Bose^ 
for the appellant. The application of the decree-holder of 
the 8th of July 1909 and the 10th February 1910 ought to be 
treated in substance as an application for revival or continua- 
tion of the original application for an order absolute of the 9th 
of September 1908 ; Qamariiddin Ahmad v. Jaimhir Lai (1), 
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B^ra Namin Guria v. Pachu Maity {!), Suppa Beddmr ' v. 
Avtidai Ammal {2), Narayan OovindManik v. Sono Sadasliiv (3). 

Tlmt even if the application of the 8th July 1909 or fche 
10th of February 1910 be treated as an independent application 
for order absolute, it is not open to objection on the ground of 
limitation, inasmuch as Article 181, Schedule II of the Limi- 
tation Act {IX of 1908) does not apply to pending proceedings : 
Kedar Nath Dutt v. Hurra Chand DuU (4), Dwarka Nath Mis&er 
V. Barinda Nath Misser (5), Shah Muhammad Khan v. Han- 
ivant Singh (6), Latchmanan Chetty v. Bamanathan Chetty (1), 
Puran Chand t. Boy Badha Kishen (8), Narayan Oovind 
Manih v. Sono Sadashiv (3), Muhummad Umarjan Khan v. 
Zinat Begum (9), Waliya Bibi v. Nazar Hasan (10). 

The present application for an order absolute is like an 
application in a pending proceeding : Tiluck Singh v. Parsotein 
Proshad (11), Kedar Nath Dutt v. Harra Chand Dw# (4), 
Chalavadi Kotiah v. Paloori Alimallammah (12), and is not a 
proceeding in execution : Ajudhia Parshad v. Baldeo Singh (13), 
Akikunnissa Bibee v. J?oop Lai Dass (14). And Article 178 of 
the Limitation Act is not applicable to an application under 
section 89: Tiluck Singh v. Parsotein Proshad [ll)^ Banhir 
Singh^Y. Drigpal (15); and same construction will be put on 
statute pari materia: Murray v. East India Company (16), 
Tolson V. Kaye (17). 

Preamble to the Limitation Act shows that Article 181 
does not apply to all applications. Nor mil it have any re- 
trospective operation if that lead to the prejudice of the parties: 
Delhi a7id London Bank Limited v. Orchard (18), In the matter 
of the petition of Batansi Kalianji {Id) ; or where compliance with 

(1) (1896) I. L. R. 23 Calc 437. (11) (1895) I. L. R. 22 Calc. 924. 

(2) (1904) I. L. R. 28 Mad. 50. (12) (1907) 1. L. R. 31 Mad. 7L 

(3) (1899) I. L. R. 24 Bom. 345. (13) (1894) I. X. R. 21 Calc. 818. 

(4) (1882) L L. R. 8 Calc. 420. (14) (1897) I. L. R. 25 Calc. 138. 

(5) (1895) I. L. R. 22 Calc. 425. (15) (1893) I. L. R, 16 All 23. 

(6) (1898) I. L. R. 20 Ail .311. (16) (1821) 5 B. & Aid. 204. 

(7) (1904) I. L. R. 23 Mad. 127. (17) (1822) 3 B. & B. 217, 227. 
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til© now law has become impossible at the time when the new 
article came into operation ; Hichson v. Darloio {!), The 
Queen v. Wells (2) ; see also Maxwell on Statutes, page 323, 
eiaeq-, and. General Clauses Act, section 6. 

Bahu Mahendra Nath Roy, Bobu Mohini Mohan Chatterjee 
and Bahu Shashi Shekhar Bose, for the respondent. The 
provisions of sections 86 and 87 of the Transfer of Property 
Act {IV of 1882) have been transferred to order 34, rules 2 
and 3 of the Civil Procedure Code (V of 1908), which materially 
alters the law as it stood under the provisions of Article 178 
of Act XV of 1877, which did not govern applications for order 
absolute : Ajudhia Prashad v. Baldeo Singh (3), Akihunnissa 
Bibee 'r.Rooy Lai Das (4), Wadia Gandhy a, id Co. v. Purshotam, 
Sivji (5), Tiluek Singh v. Parsotein Prashad (6), Nagor v. 
Saudagar (7) ; and, therefore. Article 181 of the present Limi- 
tation Act applies to applications for order absolute under 
order 34, rule 3 of the Civil Procedure Code ; and the right 
to make an application of this sort accrues from day to day. 

Cur. adv. vult. 

Mookbejeb akd Caenduff JJ. The substantial question 
of law which calls for decision in this appeal is, whether an 
application for order absolute for foreclosm’e of a decree nisi 
in a mortgage suit, made in favour of the appellant on the 30th 
March 1904, is barred by limitation. The circumstances under 
which the question arises for decision are matters of record, 
and do not a,dmit of any doubt or dispute. On the 30th 
September 1901, one Amrita Nath Mitter and his sister-m-law, 
Madhabmani Dasi, as administrators of the estate of Dwarka 
Nath Mitter, commenced an action to enforce a mortgage 
security against Pamela Lambert. They joined as parties 
defendants, the mortgagor and a purchaser of the equity of 
redemption, as also two daughters of the mortgagor, who, 
subject to the life-interest of their mother, had apparently a 

(1) (1883) 23 Ch. D. 690. (4) (1897) 1. L. R. 23 Oalc. 1.33. 

(2) (1807) L. R. 2 Q. B. S42, 547. (.3) (1907) I. L. R. 32 Bora. 1. 

(3) (1804) I. L. R. 21 Calc. 818. (6) (1895) I. L. B. 22 Calc. 924. 
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right of maintenance mit of the estate of their father held by 
her. On the 30th March 1904, the suit was decreed against 
the first two defendants — ^the mortgagor and her assignee — and 
the usual directions for foreclosure of the life-interest of the 
mortgagor in the mortgaged premises wore given, in the event 
of her failure to redeem the property within the 30th September 
1904. The suit was, however, dismissed eogainst the third 
and fourth defendants, the daughters of the mortgagor, and a 
decree was made in their favour for the costs of the litigation. 
The result was that there was a decree for foreclosure of the 
life-interest of the mortgagor in favour of the representatives 
of the mortgagee, and there was also a decree for costs against 
the latter in favour of the daughters of the mortgagor. An 
appeal was preferred against this decree by Amrita Nath 
Mitter, but on the 5tli March 1907 the appellant obtained 
leave to withdraw the appeal. On the 9th September 1908 
the other plaintiff, Madhabmani Dasi, who was not orJj^ tlie 
administratrix of the estete left by the mortgagee, but as his 
widow, was beneficially interested therein, applied for an order 
absolute for foreclosure on the basis of the decree 7iisi, Notices 
were directed to be issued, with the result that on the 19th 
December 1908 one Levinia Ashton, the aunt of the daughters 
of the mortgagor, appeared and objected that the decree 7 iisi 
had been purchased by her at a sale in execution of the decree 
for costs held by the daughters of the uiortgagor against tljo 
plaintiffs, representa^tives of the mortgagee, that vSuoh sale IumI 
been held on the llth August 1908, and had been confiiined oji 
the 4th November 1908, so that, as purchase!* of the decree -nisi} 
she alone was competent to apply for an order absolute for 
forecloshre. Madhabmani Dasi, thus apprised for tlie first 
time of the execution sale, apj)iied, on the 23rd December 1908, 
for reversal of the sale on the ground that it had been brought 
about by fraud and was vitiated by grave irregularities. Levi- 
nia Ashton meanwhile, on the 19th and 21st December 1908, 
had applied for 8iib>stitution of her name as decree-holder, and 
for order absolute for foreclosure on the basis of the decree 
purchased by her. In view of this application, the Subordinate 
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Judge, on the 19th December, dismissed the application of 
Madhabmaxii for order absolute. On the 7th July 1909 the 
sale was set aside at the instance of Madh and the 

application of Levinia Ashton made on the 21st December 
1908, for order absolute, was dismissed. On the day following, 
the 8th July 1909, Madhabmani Dasi as decree-holder applied 
for order absolute, but no orders were passed on her applica- 
tion, Levinia Ashton subsequently, on the 13th July 1909, 
appealed to this Court against the order of reversal of the sale. 
This appeal was dismissed and the order of the Court below 
was affirmed on the 2nd February 1910: Levinia Ashton 
Madhahnani Dasi (1). On the 10th February 1910, Madhab- 
mani Dasi applied that her application of the 8th July 

1909 might be taken into consideration, and an order absolute 
for foreclosure made in her favour. The judgment-debtors 
interposed the objection of limitation, and on the 5th March 

1910 this objection was allowed by the Subordinate Judge. 
The decree-holder has now appealed to this Court, and on her 
behalf the decision of the Subordinate Judge has been assailed 
substantially on two grounds : namely, first, that the appli- 
cations of the decree-holder made on the 8th July 1909 and 
10th February 1910 should be treated in substance as appli- 
cations for revival or continuation of the original application 
for order absolute made on the 9th September 1908 ; and, 
secondly, that, even if either of these two apphcations of 1909 
and 1910 be treated as an independent application, it is not 
barred by limitation, as Article 181 of the second Schedule of 
the Limitation Act of 1908 does not govern applications in 
pending suits by which the Court is invited to make the final 
decree. It has further been suggested that the Limitation 
Act of 1908 has not retrospective operation so as to affect 
vested rights enjoyed by the appellant before the Act came 
into operation. In our opinion, the appellant is entitled to 
succeed on the first and second grounds urged on her behalf, 
and that in this view it is unnecessary to examine her third 
contention. 
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In support of th.© first contention of th© appellant, it Las 
been argued that under the law as it stood before the Civil 
Procedure Code of 1908 and the Limitation Act of 1908 cam© 
into operation, there was no rule of limitation applicable to an 
'©.pplication for order absolute of a decree nisi made under 
section 86 of the Transfer of Property Act. This position has 
not been, and cannot be, controverted on behalf of the respon- 
dent in view of the decision of this Court in Tiluck Singh v. 
Parsotein Proshad (1), which has been accepted as good law in 
Rahmat Karim v. Abdul Karim (2). It is manifest, therefore, 
that the application of the 9th September 1908 was not open 
to objection on the ground of limitation. It is contended, 
however, by the learned vakil for the respondent, that that 
application was properly dismissed, and the subsequent applica- 
tions of the 8th July 1909 and 10th February 1910 are open 
to objection on the ground of limitation, as they were made 
after the Civil Procedure Code of 1908 had come into force, 
by which it is suggested a fundamental alteration was effected 
in the law. In answer to this contention, it has been urged by 
the learned vakil for the appellant that the applications of 
1909 and 1910 should be treated in substance as applications 
for revival or continuation of the application of the 9th Sep- 
tember 1908. In our opinion this contention is well-founded 
and must prevail. It is clear, as shown by subsequent events, 
that on the 9th September 1908 the decree-holder was com- 
petent to apply for order absolute. No doubt, by reason of a 
I fraudulent execution sale, her title had vested in the auction 
] purchaser ; but when the sale was subsequently reversed, the 
I parties were restored to the position which they would have 
f occupied if the sale had never taken place. In other words, 
although the order of the 19th December 1908, by which the 
application of the appellant for an order absolute was dismissed 
was right when tested in the light of the facts then apparent 
on the record, the order was in substance erroneous as conclu- 
sively proved by subsequent events. To put the matter in 
another way, the Court would have acted prudently, and with 

(1) (1895) L L. Pv. 22 Gale. 024. (2) (1007) L L. R. 34 Calc. 07 2. 
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the leaj^t chance of hardship to the petitioner, if the applica» 
tion had been adjourned so as to enable the petitioner to 
have the validity of the sale tested by an appropriate proceed- 
ing. In all such matters we .must look more to the substance 
of the poceedhig than to the mere form of it. In our opinion, 
the present case is within the principh recognised in numerous 
eases of high authority, that an application for execution of 
a decree may be treated as in continuation or revival of a 
previous applic^^^ similar in scope and character, the con- 
sideration of which has been interrupted by the intervention 
of objections and claims subseq^uently proved to bo groundless, 
or has been suspended by reason of an injunction or like ob- 
struction. In suppoi*t of this view, reference may be made to 
tlie decision of the Judicial Committee in the case of Qamar- 
uddin Ahmad v. Jaioaliir Lai (1) and to the cases of Riidra 
Narain Gtifia v. Pachu Maity (2), Narayan Govind Manih v. 
Sono Sadashiv (8) and Eahim AM Khan v. Phitl Chand (4). 
This view is really not inconsistent with that taken in Mir 
Ajmuddin v. Mathura Das (5), which was decided under the 
Limitation Act of 1859, and merely ruled that in computation 
of the time for execution of a decree, the period during which 
it has remained under attachment cannot be deducted. Refer- 
ence may be made particularly to the case of Reddiar 

V. Avu DaiAmmal (6), which shows that a second application 
for execution may be treated as a continuation of the previous 
application, even though such application was formally dis- 
missed as the result of an order adverse to the decree-holders in 
a claim case, and the consequent necessity for a suit by him 
which ultimately succeeded : see also Paras Ram v. Gardner 
(7). The present case is, from one point of view, much 
stronger than any to which reference has been made. Here, 
as soon as the application by the original decree-holder was 
dismissed, on the ground that her interest had passed by 
execution sale to Levinia Ashton, she forthwith applied for 

(1) (190.5) 1. L. R. 27 Ail. 331 ; (4) (1890) L L. B. 18 Ail. 482. 

L R. 32 I. A. 102. (5) (1874) ii Bom. H. 0. 206. 

(2) (1896) I. L. B. 23 Calc. 439. (6) (3904) I. L. E. 28 Mad. 50. 
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an order absolute ; this remained pending till the disposal of 
the application for reversal of the sale, and as soon as that 
application succeeded, and her application for order absolute 
was dismissed, the original decree-holder again applied for 
order absolute. The result was that from the 9th Septem- 
ber 1908 there has been before the Court, without any 
interruption, an application for order absolute by either the 
original decree-holder or by the purchaser of her interest at 
the execution sale. The Court did not await the result of the 
application for reversal of the sale, but dismissed the first 
application, and as soon as the sale was reversed, dismissed 
the second application by the purchaser, and entertained at 
the same time an application by the original decree-holder. 
The only reasonable view we can take of the proceedings under 
such circumstances, is that the application of the 10th Febru- 
ary 1910 was in continuation of the application of the 8th 
July 1909, which was in substance for revival of the applica- 
tion of the 9th September 1908, which had been dismissed on 
the 19th December 1908. In this view, no question of limi- 
tation arises, and the Court below was clearly in error when 
it dismissed the application for order absolute as barred by 
limitation. It is not necessary, however, to rest our decision 
upon this ground alone, and we shall proceed to examine the 
second ground urged on behalf of the appellant. 

The second ground urged on behalf of the appellant is that, 
even if the application of the 8th July 1909, or that of the 10th 
Eebruarj^ 1910, be treated as an independent application for 
order absolute, it is not open to objection on the ground of 
limitation, because Article 181 of the second Schedule of the 
Limitation Act, even if it be assumed that the provisions of the 
Limitation Act of 1908 are applicable to a decree nisi made 
before the Act came iito force, does not apply to an capplication 
of the character now before us. In answer to this contention, 
it has been argued by the learned vakil for th^ respondent, 
that the transfer of sections 86 and 87 of the Transfer of Pro- 
perty Act to the Civil Procedure Code of 1908 (order 34, rules 
2 and 3) has effected a substantial alteration; in the law in this 
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1910 respect, and that as one of the reasons given in cases decided 
under the former law, Ajudhia Parshad v. Baldeo 8mgh'(^y 
Ahihunnissa Bihee v. Hoop Lai (2), Wadia v. (3), 

Lambebu. Tiluck Singhs. PaTsoteinPToshad{^^‘^dL Nagor v. Saudagor{5)^ 
in support of the view that Article 178 of the Limitation Act of 
1877 did not govern applications for order absolute, namely, that 
Article 178 did not apply to applications not made under the pro- 
visions of the Civil Procedure Code, has ceased to be applicable, 
it ought to be held that Article 181 of the Limitation Act of 
1908 applies to applications for order absolute under order 34, 
rule 3, of the Civil Procedure Code of 1908. In our opinion, 
this argument is unsound and ought not to prevail. It may 
be conceded that Article 178 of the Limitation Act of 1877 did 
not apply to applications beyond the scope of the Civil Proce- 
dure Code, but it does not follow that that article, or the cor- 
responding article of the Limitation Act of 1908, applies to 
all apphcations made in the course of a suit. It may be 
pointed out in the first place that the preamble to the Limi- 
tation Act of 1908 states expressly that the object of the Legis- 
lature was to consolidate and amend the law of limitation re- 
lating to only certain applications to Courts. In other words, 
the Limitation Act does not profess to provide for all kinds 
of applications to Courts whatsoever : Govind Chunder Goswami 
V. Rmigunmoney (6), Sital Prasad v. Ahdiil Rashit (7), The 
Act certainly does not apply to applications to the Court to do 
what the Court has no discretion to refuse : Kylasa Goundan v. 
Ramaswami Ayyan (8), Balaji Bin Khanduji Patil v. Kmhaha 
Ramji Patil (9) ; nor can the provisions of the Act be held to 
apply to an application to the Court to terminate a pendirg 
proceeding, the final order in which has been postponed for the 
benefit of the defendant or for the convenience of the Court : 
Puran Ghand v. Roy Radha Kishen (10). In cases of this class, 
it has been suggested that the right to make the application 

(1) (1894) I. L. n. 21 Calc. 818. (6) (1880) 1. L. R. 6 Gale. 60, 

(2) (1897) L L, R. 25 Calc. 133. (7) (1908) 11 Oudh Cases 208. 

(3) (1907) 1. L. R. 32 Bom. 1. (8) (1881) I. L. R. 4 Mad. 172. 

(4) (1895) I. L. R. 22 Calc. 924, (9) (1906) I. L. R, 30 Bom. 415. 

(5) (1908) Punjab Rec. 57. (10) (1891) I. L. R. 19 Oaie.l32‘ 
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may, indeed, be deemed to acorae from moment to moment ; 
if this view is adopted, any exception on the ground of limi- 
tation cannot obviously be supported : Govind Chunder Goa- 
tmmi V. Bimgunmoney (1), Kedar Nath Dutt v. Harm Chand 
Dutt (2), Ram Nath Bhattacharjee v. TJrm CJiamn Sircar (3), 
Siirendra Keshab ^ Roy y, Khetter Krishto Mitter (4), Ghaki Vadi 
Kotiah Y, Paloori Almmlammah (5), Rahrmt Karim v. Abdul 
Karim {%), In our opinion Article 181 of the Limitation Act 
of 1908 does not govern an application for order absolute under 
order 34, rule 3 of the Civil Procedure Code of 1908, In this 
view also the application made by the appellant for order 
absolute of the decree nisi is not barred by limitation. 

As the appellant is entitled to succeed on the first and 
second grounds taken on her behalf, it is needless to examine 
the third ground which raises a question of considerable nicety 
about the retrospective operation of the Civil Procedure Code 
and Limitation Act of 1908, whether they affecr rights created 
by mortgage decrees made under the Transfer of Property Act 
before the legislation of 1908 came into force : Kounsilla v. 
Ishri Singh (7), 

The result, therefore, is that this appeal is allowed, the 
order of the Court below is discharged, and, as it is admitted 
that jiGthing has been paid to the decree-holder in satisfaction 
of the mortgage-decree, an order absolute for foreclosure is 
made in her favour. The appellant is entitled to her costs 
both here and in the Court below. 

Appeal allowed-. 

S. A. A. A. 

(1) (1880) L L, n. 6 Calc. 60, (4) (1903) I, L. R. 30 Oaks 009. 

(2) (1882) I. L. R. 8 Cale. 420. (5) (1907) L L. R. 31 Mad. 71. 

(3) (1890) 3 C. W. N. 750. (6) (1007) L L. B. 34 Cale. 672. 

(7) (1910) 7 All. L. J. 420. 
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LETTERS PATENT APPEAL. 

Before 8if Lawrence H* JenMnSf Chief Justice ^ and 

Mr, Justice Doss. 

PANCHANAN BOSE 

V. 

CHANDI CHARAN MISRA.* 

Zease — Unregistered Solehnama, admissibUitg in evidence of — Registration Act 
(HI of 1877) s. 17, els. (d) and {h), 

A solehnama, by which no immediate interest in immoveable property is 
created, and whereby there has been no demise, does not amount to a lease’ 
within the meaning of clause (d) of s. 17 of the Eegistration Act, and is 
merely an agreement to create a lease on a future day. 

Such a document falls within clause (h) of s. 17 of the Indian Eegistration 
Act and is admissible in evidence without registration. 

Appeal by the plaintiffs, Panchanan Bose and others. 

The suit was for declaration of the plaintiffs’ right to a 
patta in a four-ahna share in the lands described in the schedule 
of the plaint, for recovery of possession after declaration of 
title and partition by metes and bounds and for other incidental 
reliefs. The ease of the plaintiffs was that, in a compromise 
petition in a title suit No. 350 of 1903, defendants Nos. 1 and 2 
had agreed to settle with them two annas share of the Aasil and 
gora lands of mauza Jamabuni by execution of a patta in their 
favour. In the title suit a decree was mad. In terms of the 
compromise-deed. The defendants having subs >quently refused 
to fulfil the agreement, this suit was brought. The defend- 
ants Nos. 1 and 2 contended, i-Mer oZia, that the solehnama 
made in title suit No. 350 of 1903 was not admissible in evidence 
for want of registration. The Court of first instance upheld 
the contention of the defendants and dismissed the suit. On 
appeal, the Subordinate Judge confirmed the decision of the 
Munsif. The plaintiffs preferred a second appeal to the TTigL 

•Letters Patent Appeal No. 109 of 1909, in Appeal from Appellate Decree, 
No, 2868 of 1907. 
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Court, which was heard by Sharfuddin J., sitting singly. The 

judgments of the Courts below were again confirmed ; hence Panchanaj* 

' BosK' 

t-Ms appeal under section 15 of the Charter. i;/ 


Bahii Dwarhanaih Mitra^ for the appellants. The solehna^m 
is admissible in evidence, I contend. In the first place, as the 
solem^mh was incorporated in the decree of the previous suit 
No. 350 of 1003, it did not require registration, although it dealt 
wdth lands extraneous to the previous litigation of 1903. In 
the second place, even if it bo assumed that the solehnama was 
not incorporated in the decree, as the agreement was to grant 
a fatta which, when executed, would create a right, it did not 
require registration under section 17, clause {h) of the Regis- 
tration Act : Bindesri Naik v, Ganga Saran Sahu (1) and Pranal 
Anni v. Lakshmi Anni (2). The decisions in Birbhadra Rath 
V. Kalpataru Panda (3) and Gtirdeo Singh y, Ghandrikali Singh 
(4) are inconsistent with the decision of the Judicial Com- 
mittee in Pranal Annies case (2). The decision of the Judicial 
Committee Jay down no such limitation as is supposed in the 
two Calcutta eases. The cases of Raghubans Mani Singh v. 
Mahahir Singh (5) and Gohinda Chandra Pal v. Divarka Nath 
Pal (6) give a truer explanation of Pranal Amii^s case (2), 
As has been held by Mitra J., the lands outside the suit may 
be regarded a consideration for the compromise. The inclusion 
of the lands outside the suit in the decree did not render the 
decree ultra vires : Puma Chandra Sarkar v. Nil Madhuh 
Nandi (7). On the other point, I submit that the agreement 
in this case did not create any right to immoveable property, 
but simply created a right to obtain a patta : Periap CJmnder 
Ghose V. Mohendranaih Purkait (8), Amhica Prosad Pass' ‘ y\ 
Galstaun Gupta Narain Das v. Bijoya Sundari Debya (10), 


(1) (1897) I L. B. 20 AU. 171 ; 

L. K. 25 I. A. 9. 

(2) (1899) I. L. K. 22 Mad. 508 ; 

L. B, 26 L A. iOL 

(S) (1905) 1 a L, J. 388. 

(4) (1907) I. L. R. 36 Calc. 193. 


(5) (1905) I L. R. 28 All 78. 

(6) (1908) I. L. R. 35 Calc. 837. 

(7) (1901) 6 C W. X. 485. 

(8) (1889) 1. L. R. 17 Calc. 291 ; 

L. B. 16 I. A. 233. 

(9) (1909) 13 G. W. N. 326. 


(10) (1^97) 2 d, W. N. 603. 


Chandi 

Chaban 

Misba.,; 
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whetlier or not the Bolelmama was admissible in evidence. The 
vievr that lias found favour with the lower CourtvS and also 
with Mr. Justice Sharfuddin, before whom the case came by 
way of appeal in the first instance, has been that it was inad- 
missible, and it is from the judgment confirming the decree 
of the lower Appellate Court that the present appeal is pre- 
ferred under clause 15 of the Letters Patent. 

Before us it has been contended by the appellants that the 
lower courts and Mr. Justice Sharfuddin committed an error, 
in so far as they held that the document and its terms had not 
been proved ; and it has been contended that there was no 
need for registration, first, because the terms wore embodied in 
a decree or order of the Court ; and, secondly, because the docu- 
ment did not actually amount to a lease, but merely created a 
right to obtain another document which, when executed, would 
create an interest in land. 

The first of these points is one of considerable interest, and 
though two decisions of this Court in Birbhadra Rath v. Kal- 
pataru Panda (1) and Gurdeo 8ingh v. Ckandrikah Singh {2), 
are opposed to the appellants’ contention, it certainly is woithy 
of consideration whether the view that prevailed in GohMa 
Chandra Pal v. Dwarica Nath Pal (3) does not give a true ex- 
position of the decision of their Lordships of the Privy Council 
in Pranal Ahni v. Lahshmi Anni (4), In the view, however, 
that I take of this case, it is unnecessary to decide that point, 
because, in my opinion, the solehnama here does not amount 
to a lease within the meaning of clause {d) of section 17 of 
the Registration Act. On a fair reading of the document, I 
think that no immediate interest was created, there was no 
present demise, and the document was merely an agreement to 
create a lease on a future day, the terms of which were to be 
defined by documents to be thereafter executed. The case, 
therefore, seems to me to fall within clause (h) of section 17 of 
the Registration Act. This being so, I think the appellants 
have rightly contended before us that the document was 

(1) (1905) I 0. L. J. 388. (3) (1908) L h\ R.' 35 Okie. 837. 

(2) (1907) I. L. R. 30 Cal. 193. (4) (1899) I. L. R. 22 Mad. 508. 
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admissible in evidence. The result of that view is that the 
decree of the lower Appellate Court cannot be sustained. We, 
therefore, set aside that decree and the plaintiffs undertaking 
to execute the requisite kabuUyat, we direct defendants Nos. 
1 and 2 to execute a patta in respect of two annas share of the 
whole imnm in accordance with the terms of the solehnmm^ 
and that the plaintiffs do thereupon recover from the defen- 
dants possession of the property ; liberty will be reserved to the 
plaintiffs to apply to us in case any difficulty arises in getting 
the patta executed or otherwise. 

Defendants Nos. 1 and 2 will pay the plaintiff^s costs 
throughout. 


Chandi 

Chakan 

Misra. 


jEN-KIlffS 

C.J. 


Appeal allowed. 


CRIMINAL REVISION 


Before ifr, Jufiti-ce Harington aiid Mr. Justice Teumn, 


ANTJ SHEIKH 


EMPEROR.* 


Magistrate^ transfer of— Inquirg-^ Continuance of itiquiry hy another Magiatrate 
vjithotH the examination of the witnesses de novo — Criminal Procedure Code 
{Act V of 2898) ss. 145, 350, 


Section 350 of the Criminal Procedure Code applies to an inquiry under 
section 145. 

Urhere ® Magistrate, who has commenced such an inquiry, is transferred, 
and the District Magistrate has made over tlie case to another Magistrate, 
the latter has power, under section 350 of the Code, to proceed with it 
without examining the witnesses de novo. 


Motion, 

A dispute having arisen between the petitioner, Anu Sheikh, 
the first party, and Jitu Sheikh and others, second party, 

•Criiuinal Motion No. 625 of 1910, against the order of Nagendra Chandra 
Sen, Deputy Magistratn of Mytnensirigh, dated March 14. 1910. 
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regarding the possession of a certain plot of land, the former 
filed an application, under section 107 of the Criminal Proce- 
dure Code, on the 16th July 1909, against the members of the 
second party, before the District Magistrate of Mymensingh. 
On the same day the latter, however, cut and removed the crop 
on the disputed land, whereupon the petitioner instituted criminal 
proceedings against them under sections 426 and 447 of the 
Penal Code. On the 26th August the District Magistrate called 
for a report from the police under section 145 of the Criminal 
Procedure Code. The Sub-Inspector of Muktagacha thana 
accordingly submitted a report which was sent for disposal 
by the District Magistrate, on the 6th September, to Babu 
J. M. Das, a Deputy Magistrate, who, on the 17th, drew up 
a proceeding imder section 145 of the Code against the parties 
and attached the land. On the 2nd October the District 
Magistrate transferred the case to Babu S. C. Sinha, another 
Deputy Magistrate, before whom the trial under the Penal 
Code was pending. He t*ok up the section 146 proceeding 
first, and after receiving the written statements of the parties, 
examined ten witnesses for the petitioner on the llth and 20th 
December, and adjourned the case to the 25th January 1910 
for the examination of the witnesses of the second party. In 
the meantime Babu S. C. Sinha was transferred from the 
district, and the District Magistrate made the case over to 
Babu N. 0. Sen, a Deputy Magistrate, on the 10th February. 
Babu N. C. Sen proceeded to examine the witnesses of the 
second party vtithout holding an inquiry de novo, and by his 
order, dated the 14th March, declared them to be in possession. 
The petitioner, thereupon, moved against the said order and 
applied for a rule to set it aside. 

Babu Sarat Chandra Roy Ghmvdhry and Bcibu Charu Chandra 
Bhattctcharji, for the petitioner. 

Habestoton and Teunon JJ. The first point taken is 
that this proceeding, having begun before one Magistrate and 
continued and ended by another, is without jurisdiction, be- 
cause the second Magistrate had no jurisdiction to make the 
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s succeeded by another Magistrate who has, and who'exer 

rV «o succeeding may act' 

on the evidence so recorded by his predecessor, or partly 

lecorded by his predecessor and partly recorded by hiLelf 

or he may re-summoh the witnesses and re-comLnce the’ 

enquiry or tm -’ Now, it is argued that that sectirdtl 

not apply. But that section is in its terms wide enough to 
cover every tml or inquiry under the Code of Criminal fto- 
cedure, and the proceeding under section 146 is, we think an 
mquiry, because in it the Magistrate’s duty is to enquire Uo 
IS rn possession of the disputed area. , We think, Lrefore 
ttot the terrns of section 350 apply wherever a Magistrate 
has ceased to exercise jurisdiction therein. Now in the - 
present case the Magistrate who began ceased to’ exercise 
jurisdiction because he was transferred, that is to say liis office 
qua the exercise of jurisdiction in this particular case, was 
vacated and the case transferred to the file of ai^other 
Magistrate, who then became the successor of the Magistrate 
who had vacated the office, in the sense that ho exercifed the 
junsdiction over the case which had been exercised by the 
Magistrate who had begun the case. We think, therefore, 
that the second Magistrate came within section 350 of the 
Criminal Procedure Code. 

t ^ Magistrate has 

found that the other party has been in possession for two 

inonths, and that brmgs him precisely within the proviso of 
clause (4) of section 145 of the Criminal Procedure Code. We 
camot, therefore, say that the order was made without juris- 
diction. For these reasons, the order must stand. This appli- 
cation is accordingly refused. 


K, H. M. 


AppUcation refused. 
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Before Mr, Justice Moolcerjee and Mr, Justice Oarnduff, 

MOPIZ SHEIKH 


RASIK LAL GHOSE.* 

Landlord and tenant — Kaimi lease — Lease created before the Transfer of Broperty 

Act (IV of 1882) — Trees planted after lease — Bight of removal of trees by 

tenant — Fixtures ^ doctrine of — Bengal Tenancy Act (Act VIII of 1885) s, 28 

■—Transfer of Property Act (IV of 1882) ss, 2, 108 (h). 

In the absence of any special provision in a lease granted ^before the Trans- 
fer of Property Act (IV of 1882) came into force, the property in the trees 
planted by the lessee after a haimi lease had been granted, does not vest 
in the landlord. 

The rule laid down in s. 108, cl. (h) of the Transfer of Property Act (IV of 
1882) has no application to such a case. 

The lease in the present ease not being for agricultural or horticultural 
purpose, s. 23 of the Bengal Tenancy Act has no application. 

The doctrine of the English Law of Fixtures cannot be appropriately ex 
tended to this country on equitable grounds. 

Bain v. Brand (1), Mears v. Callender (2), Blwea v. Ma%o (3), Ness v. Pacard 

(4) referred to. 

The Law of Fixtures is not recognised under the Hindu or Mahomedan 
laws. 

Thakoor Chutider Paramanich v. Bamdhone Bhuttacharjee (5), Secretary of 
State V. Charlesworth Pilling ds Go, (6), Khodeeram Serma v. Trilochun (7), 
Janhee Singh v. BuJchooree Singh (8), Pogose v. Nyamutoollah (9), Brij 
Bhoohun v. Dabee Dyal (10), Kalee Pershad Dutt v. Qouree Pershad But (11) 
relied upon. 

Before the passing of the Transfer of Property Act, the doctrine of the 
English Law of Fixtures did not prevail in this country, and the provisions of 

*Civil Buie No. 1004 of 1910, against the order of Sarat Chandra Ghose, 
Munsif of Jessore, exercising the powers of a Small Cause Comt Judge, dated 
Dec. 2, 1909. 


(1) (1876) 1 iipp, Cas. 762, 772. 

(2) [1901] 2 Ch. 388. 

(3) (1802) 2 Smith’s L. C. 189, 211 ; 

3 East 38. 

(4) (1829) 2 Peters 137. 

(5) (1866) 6 W. B. 228 ; 

B. L. B. F. B. 595. 


(6) (1901) I. L. B. 26 Bom. 1. 

(7) (1801) I Mac. Sel. Bop. 35. 

(8) (1856) Beng. S. D. A. 761. 
(0) (1868) Beng. S, D. A. 1517. 

(10) (1863) 2 Agra. S. D. A. 480. 

(11) (1866) 5 W. B, 108. 
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that Act substantially reproduced the law on this subject as recognised by 
Hindu and Mahomedan jurisprudence. 

Ismai Kani Bowthan v. Nazarali Sahib (1) referred to. 

Rule granted to the defendant Mofiz Sheilch, the petitioner. 

The plaintiffs brought a suit against the defendant for 
damages for the removal of jack trees growing on the plaintiff’s 
land leased to the defendant. The defendant admitted the 
lease, but alleged that he and his ancestors have been in pos- 
session of the property for over 100 years under a kaimi right, 
and that the trees were planted by his grandfather after the lease 
had been granted, and he was therefore entitled to remove the 
same. The Court of first instance ignoring the evidence given 
by the defendant that the trees had been planted after the 
lease had been granted, decided that, as the defendant was not 
a cultivator, section 23 of the Bengal Tenancy Act (VIII of 1885) 
did not apply, and the tenant was not entitled to cut down and 
appropriate the trees in the absence of any evidence to establish 
any contractual or customary right. 

The defendant, thereupon, moved the High Court and 
obtained this rule. 

Bahu Dehendra Ghaiidm Mallich, for the opposite parly. 
This case is governed by section 23 of the Bengal Tenancy Act 
(VIII of 1885). The property in the trees belongs to the land- 
lord. The occupancy tenant has only a right to enjoy the 
benefits during his occupancy. He may not appropriate the 
trees when felled unless the landlord’s rights are modified by 
custom or contract, and the onus of proving the custom is on 
the tenant : Nafar Cliaiidra Pal GTiowdliuri v. Ram Lai Pal 
(2), Buttonji Edulji Shet v. The Gollector of Tanna (3), Nuffer 
Chunder Gliose v. Nmid Lai Oossyamy{^), Sitah Rai v. Duhal 
Nagesia (5), 

Dr. Suhrawardy {Moulvi Nuruddin Ahmed with him), for 
the petitioner. The present case is not governed by section 
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23 of the Bengal Tenancy Act (VIII of 1885). Apparently 
section 108 {h) of the Transfer of Property Act {IV of 1882) 
alone is applicable. If that section is held to be applicable, 
the tenant was perfectly justified in cutting and appropriating 
the trees planted by his ancestors. 

[Mookeejbe J. The tenancy commenced prior to the 
Transfer of Property Act. The provisions of section 2 of the 
Transfer of Property Act exclude the operation of section 108 
{h). What was the law applicable prior to 1882 ?] 

Prior to legislation, custom must be law. In the absence 
of statutory or judicial rule, the rules of equity, justice and 
good conscience should apply. The principles recognised by 
English law ought not to be extended to this country. 

Our. adv. mlt. 

Mookeejee and Oaendttee JJ. The substantial ques- 
tion of law which calls for decision in this rule, relates to the 
right of a tenant of homestead land to cut and appropriate 
fruit-trees grown by him or his predecessors-in-interest on the 
holding, when it is established that the tenancy was created 
before the Transfer of Property Act, 1882, came into opera- 
tion. The plaintiffs, opposite party, commenced this action 
for recovery of damages on the allegation that the defendant 
petitioner had cut and appropriated one jack tree which stood 
on his holding. The defendant re.sisted the claim, inter alia, 
on the ground that the tree had been planted by his grand- 
father after the commencement of the tenancy, and that he 
was consequently entitled to cut and appropriate it. The 
learned Judge of the Ck)urt of Small Causes did not come to 
any finding upon this point, but decreed the suit on the ground 
that, as the defendant was not a cultivator, section 23 of the 
Bengal Tenancy Act, 1885, was inapplicable, and consequently 
the tenant was not entitled to cut and appropriate the tree in 
the absence of any evidence to establish a contractual or a 
customary right to that effect. We have been invited by the 
defendant to set aside this judgment on the gromid that, as 
the tree was planted by the tenant, and the holding was of a 


INDIAN LAW REPORTS. [VOL. XXXVIl. 

non-agricultural character, he was entitled to cub ajid appro- 
priate the same. 

^ It may be stated at the outset that the evidence as to the 
origin^ of the tenancy and the time when the tree was planted 
is entirely one-sided, and is sufficient to establish the allega- 
tions of the defendant that the holding was created long before 
the Transfer of Property Act came into force, that it was 
neither agricultural nor horticultural, and that some ancestor 
of the defendant planted the tree. Section 23 of the Bengal 
Tenancy Act has, therefore, obviously no application. Under 
these circumstances, it has been contended before us on behalf 
of the tenant that under section 108, clause {h) of the Transfer 
of Property Act, he is entitled to cut and appropriate the 
tree. This position has been controverted on behalf of the 
lancUord, on the ground that, by reason of the provisions of 
section^ 2 of the Transfer of Property Act, the rule laid down 
in section 108, clause (h), is inapplicable ; and it has further 
been argued that as no statutory provisions govern the matter, 
the property in the tree ought to be deemed to have vested in 
the landlord on the principle that what is permanently attached 
to the earth becomes part of the soil and passes with it. In 
this connection, reference has been made to the rule on the 
subject recognised under the Common Law of England. Be- 
fore we examine the validity of these arguments, it is desirable 

to consider for a moment what law is applicable to the matter 
now before us. 

In the first place, it is clear that the provisions of the Bengal 
Tenancy Act have no application, because, as found by the 
Judge in the Court below, the tenancy is neither agricultural 
nor horticultural. nTo useful purpose, therefore, would be 
serve y an examination of the provisions of section 23 of 
t at Act, or of the judicial decisions in which that section has 
bwn interpreted ; nor is it necessaiy to review the earlier oases 
w ioh refer, directly or indirectly, to the principles of law 
app cable to a^cultnral tenancies before the Bengal Ten- 
ancy ct came into force. It is also clear that the rule laid 

own m section 108, clause (h), of the Transfer of Property 
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Act has no application, because section 2 expressly provides 
that nothing contained in the Act shall be deemed to affect 
any right or liability arising out of a legal relation constituted 
before the Act came into force, or any relief in respect of any 
such right or liability. No doubt it is conceivable that pro- 
visions of the Act which are consistent with the rules of justice, 
equity and good conscience may be applied to cases where the 
legal relation was created before the Act came into force [Pam- 
meshi v. Vithappa (1)], but such application is sustained, not 
on the ground that the provisions of the Act directly govern 
the matter, but rather on the principle that, in the absence 
of any statutory or judicial rule aj)plicable to the subject, the 
rules recognized by the Act may be applied as based on equit- 
able grounds. In view, therefore, of the provisions of section 
2 of the Transfer of Property Act which excludes the operation 
of section 108, clause (A), and in view of the nature of the 
holding which excludes the operation of section 23 of the 
Bengal Tenancy Act, we are left without any statutory provi- 
sion which directly governs the matter. The landlord has, 
therefore, contended that the rules of English Law on the 
subject should be adopted and applied as based upon grounds 
of justice, equity and good conscience. In answer to this con- 
tention, it has been argued by the tenant that the principles 
recognised by the English law are based upon a technical 
law of Fixtures, and ought not to be extended to this country, 
inasmuch as a law of Fixtures does not find a place in the Com- 
mon Law of India. 

It cannot be disputed that under the la^w of England the 
property in trees is vested in the owner of the inheritance of 
the land upon wiiich they grow, on the principle that the 
property in trees, or of that w^hich is likely to become timber, 
is in the landlord : Berrimmi v. Peacock (2). On this ground 
it has been ruled that a farmer who raises young frait-trees 
on the demised land for filling up the orchards, is not entitled 
to sell them ; but it is otherwise of a nurseiyman by trade, 
who may, if he has planted fruit trees in the way of his trade, 

(2) (1832) 9 BiBg. 384; 35 R, R. 568, 


(1) (1902) 12 Mad. L. 189. 
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remove them, if not of larger growth than could be dealt with 
in his trade : Pmtm v. Bobart (1), Wyndham v. Way (2) and 
WardM v. Ushe,r (3). Similarly, it has been ruled that a ten- 
ant, not being a gardner, cannot remove a border of box 
planted on the demised premises by himself, unless by special 
agreement with his landlord [Em'pson v. Sodm (4) and Jenkins 
V. OetUng (5)]. A tenant of a garden may not also plough up 
and destroy the strawberry beds, although he paid the pre- 
ceding tenant for them : Watherell v. Howells (6). These cases 
are based on the principle that whatever is affixed to the soil 
becomes, in contemplation of law, a part of it, and is subject 
to the same rights of property as the soil itself. The maxim 
quicquid flantatur solo soh cedit is, as Broom points out (Legal 
Maxims, 305), one of great antiquity, and has been treated as 
a part of the law of England from very early times. This is 
clear from a significant passage hi Braoton (edited by Sir 
Travers Twiss, Vol. 1, p. 79, Book 2, Chap. 2, sec. 6) : “ what- 
ever is planted, sown or built in, belongs to the soil, if root 
has struck.” The same reason is assigned by Britton and 
Pleta for the position that, if trees are planted or seeds sown 
in the land of another, the owner of the soil becomes owner 
also of the tree, the plant, or the seeds as soon as it has taken 
root [Britton, Book II, Chap. 2, section 6 ; Chap. 12, see. 2, Ed. 
Nichols, Vol. I, pp. 217, 288 ; Eleta, Book III, Chap. 2, sec. 12, 
pp. 176, 177, 220]. It may be conceded, therefore, that, under 
the law of England, a tree planted by the tenant on his holding 
cannot ordinarily be removed by him on the ground that the 
property in the tree is vested in the owner of the soil. The 
question, therefore, arises, how far this doctrine, based upon 
a law of fixtures, was applicable to this country before the 
Transfer of Property Act came into operation. We have been 
invited by the learned vakil for the landlord to hold that the 

(1) (1801) 2 Eaet 88 { 6 R. R. 376. (4) (1833) 4 B. & Ad. 6S5 ; 

(3) (1812) 4 Taunt. 316; 38 r. r, 347, 

13 R. R. 607. (5) (1862) 2 J. & H. 620. 

(3) (1841) 3 Soott. N. B. 608 ; (6) (1808) 1 Camp. 227. 

60 R. B. 645. 
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principle is on© based on justice, equity and good conscience, 
and consequently applicable to this country. We are unable 
to adopt this contention as well-founded. The tenant who 
has taken the land is bound, upon the termination of his 
tenancy, to restore the land to his landlord in the same condi- 
tion in which he took it ; but it is difficult to appreciate upon 
what intelligible principle he may be compelled to leave on the 
land trees grown and structures erected by him for his own 
benefit. It must fm^her be remembered that the tendency 
under English law has been to restrict rather than to enlarge 
the scope and operation of the law of Fixtures, and various 
exceptions have been allowed in favour of trade fixtures and 
agricultural fixtures : Bainv. Brand (1), Meat's v. Callender {2), 
notes to Elwes v. Maw (3) ; while in American Courts, when an 
attempt was made to apply in its entirety the doctrine that 
whatever is once annexed to the freehold becomes part of it, 
and cannot afterwards be removed except by him who is 
entitled to the inheritance, Mr. Justice Story, in delivering 
the unanimous judgment of the Supreme Court of the United 
States, declined to give effect to the contention on the ground 
that the law of Fixtures was not suited, in its unqueJified form, 
to the circumstances of the country : Ness v. Paeard (4). 
Under such circumstances, it would obviously be inappro- 
priate to extend the doctrine of Fixtures to this country as 
based on equitable grounds. This position is fortified when 
we remember that neither the Hindu Law nor the Mahomedan 
Law recognised any law of Fixtures, as was pointed out by Sir 
Barnes Peacock C.J. in the case of Thahoor Chunder Para- 
manich v. Bamddume BJmttacharjee (6). 

If we look to the ancient Hindu Law, we find the following 
texts in the Institutes of Narada (Chap. II, verses 20, 21; 
Sacred Books of the East, Vol. 33, page 143) : 

“ (20) If a man has built a house on the ground of a stranger 
and lives in it, paying rent for it, he may take with him, when 

(1) (1876) 1 App. Oas. 762, 772. (4) (1829) 2 Peters 137. 

(2) [1901] 2 Ch. 388. * (5) (1866) 0 W. R. 228 ; 

(3) (1802) 2 Smith’s L. 0. 189, 211 j B. L. R. F. B. 696. 

t Ba3fc*38» 
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lie loaves, the house, the thatch, the timber, the bricks and 
other building materials. 

(21) But if he has been residing on the ground of a stranger 
without paying rent and against that man’s wish, he shall 
by no means take with him on leaving it the thatch and timber.’’ 

These texts are quoted as authoritative by Jagannath in 
his Digest of Hindu Law (tr : Oolebrooke, Book III, Ohc.p. 2, 
para. 99, VoL II, page 398), who quotes another text of 
Narada which explains the reason for the rule : “ The grass, 
wood and bricks which are thus removed belonged to him 
who leaves the ground, provided he paid rent for the spot, 
and not otherwise.” 

Wlien we turn to the Mahomedan Law, we find the following 
passage in the Hedaya : “ If a person hire unoccupied land for 
the purpose of building or planting, it is lawful, since these 
are purposes to which land is applied. Afterwards, however, 
upon the term of the lease expiring, it is incumbtot upon the 
lessee to remove the building or trees and to restore the land 
to the lessor in such a state as may leave him no claim upon 
it. It is incumbent on the lessee to remove his trees or houses 
from the land unless the proprietor of the soil agrees to pay 
him an equivalent, in which case fche right of property in 
them devolves to him (still, however, this cannot be without 
the consent of the owner of the house*s or trees except where 
the land is liable to sustain an injury from the removal, in 
which case the proprietor of the land is at liberty to give an 
equivalent and appropriate the trees or houses without the 
lessee’s consent), or unless the proprietor of the land assents 
to the trees or houses remaining there, in which case they 
continue to appertain to the lessee and the land to the land- 
lord.” (Hedaya, tr. Hamilton, Vol. Ill, p. 284; see also p. 
325.) This passage was treated as authoritative by their 
Lordships of the Judicial Committee in Secretary of State v. 
Glmrlesivorth PilU'tig S Go, (1). 

These principles were repeatedly applied in many earlier 
cases to be found m our Reports, amongst which reference mav 


(1) (1901) I. L, R. 26 Bom. h 
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be made to Khodeeram Serrmv- Trilochun (1), Janlcee Singh y. 
BuhJiooree Singh (2), Pogoee v. NyamutooUah (3), Brij Bhookun 
T, Dubee Dyal (4) and; KaUe PersJmd Dutt v. Gouree Pershad 
D-iitt (5). It has also been recently ruled by Mr. Justice 
Bhashyam Ayyangar in Ismai Kani Rotoihan v. Nazarali 
Sahib (6), that before the Transfer of Property Act came into 
operation, the English doctrine of fixtures did not prevail in 
this country, and that the Transfer of Property Act substan- 
tially reproduced the law on this subject as recognised by 
Hindu and Mahomedan jurisprudence. We must consequent- 
ly hold that, in the case before us, the tenant did not exceed 
his rights when he cut down the jack fruit-tree which had been 
planted on his holding by one of his ancestors. 

The result, therefore, is that this rule is made absolute, and 
the suit dismissed with costs both here and in the Court below, 
s. A, A. A. Rule absolute^ 

(1) (1801) 1 Mae. wSel. Eep, 85, (4) (1863) 2 AgraS. D. A, 480. 

(2) (1856) Beng. S. D. A. 761. (5) (1866) 6 W. R. 108 

(3) (1858) Beng. S. D. A. 1517. (6) (1903) 1. L. B. 27 Mad. 21L 


LETTERS PATENT APPEAL. 

Before Sir Lawrerice H. Jenkins, K.C.l.E,, Chief Justice, 
mid Mr. Justice Doss. 

NILADRI MAHANTI 

V. 

BICHITRANAND ROY.’^ 

Urider-tenure, sale of— Execution sale — Effect of sale of imder-temire by. co- 
sharer landlord for arrears of rent — Non-registration of purchase in execution 

sale by the whole body of landlords— Locus standi to maintain a suit Bent 

Becovery Act (X of 1859) ss. 27, 105, 106, 108, 109 and 110— CM Frocediite 
Code {VIII of 1859) s. 259 — Lmidlord and Tenant Procedure Act {Beng* 
VIII of 1865). 

While under s. 105 of Act X of 1859, which contemplates a decree by the 
landlord, or the whole body of landlords, for an arrear of the entire rents due 
in respect of an under-tenure, it is the tenure that is sold, under s. 108, which 
does not contemplate a decree for an arrear of rent, but a decree for money 

* Letters Patent Appeal No. 20 of 1909 in Appeal from Appellate Decree 
No, mo of 1906. 
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due on account of a share of rent and a suit for it by only a sharer in a joint 
undivided estate, it is only the right, title and interest of tlie judgment-debtor 
in the under-tenure that passes. 

Doolar Chand Sahoo v. Lcdla Chaheel Chand (1) and Shamchand Kundu v, 
Brojonath Pal Ghowdhry (2) followed in principle. 

The purchaser of an under- tenure under s. 105 of Act X of 1859 is entitled 
to maintain a suit for possession against a subsequent purchaser under s. 108, 
though he has not got his name registered in the landlord’s sherista. 

Kristo Qhunder Ghose V, Raj Kristo Bdndyopadhya {$) followed. Liichhi- 
narain Miner -y. Khettro Pal Singh Boy ( I) referred to. 

Patit Shahu v. Hari Mahanti (5) distinguished. BichUrananda Roy v. 
BeJiari Lai Pandit (6) questioned. 

The mere fact that a person cannot succeed in a suit does not mean that 
he has no locus standi to maintain the suit. 

It is only where the Legislature distinctly or in effect provides that certain 
conditions must be fulfilled to entitle a person to maintain a suit, and those 
conditions precedent are not fulfilled, that the person has no locus standi to sue. 

Appeal by the plaintiffs, Niladri Mahanti and others. 

This appeal arose out of a suit for declaration of title to and 
recovery of possession of certain lands as lakh&taj bajeapti 
lands. The ease for the plaintiffs was that the hJcheraj baje- 
apti tenure, a portion of which is the subject of the suit, was 
sold in 1900 in execution of a simple money-decree obtained by 
the defendant No. 9 against the defendant No. 2, and was pur- 
chased by the defendant No. 9 himself. The defendant No. 
9 afterwards sold the land in suit, which is a portion of the 
aforesaid tenure, to the plaintiffs by a registered deed in October 
1901. The defendants Nos. 4 to 8, who are the 8-anna co- 
sharer landlords of the estate in which the lahhcvaj tenure is 
situated, brought a suit for arreare of rent against the defen- 
dants Nos. 1 and 2, and on the 28th January 1902 put the 
tenure to sale. The defendant No. 3 purchased it at that sale 
and was put in possession. The defendant No. 3 is the contest- 
ing defendant in the present suit. The plaintiffs contested the 
purchase of the defendant No. 3, mainly on the grounds that 
the purchase by their vendor was earlier, and that the defendants 
Nos. 4 to 8 being only cp-sharer landlords, defendant No. 3 

(1) (1878) L. R. 6 I. A. 47; (3) (1885) I. L. R. 12 Calc. 24. 

3 C. L. R. .561. (4) (1873) 13 b. L. R. 146 ; 

(2) (1873) 12 B; L. R. 484 ; 20 W. E 380 

” “■ “■ (me, e c, £> i'V 


XffiADEI 

Mahanti 

y. 

Bichitea- 
KAND Boy, 


VOL. XXXVII.] CALCUTTA SERIES, 


S25: 


acquired only the right, title and interest of the defaulting 
judgment-debtors by the purchase. On -the other' hand, the ■ 
plaintiffs admitted that their vendor name had not been 
entered in’ the zemindar’s sherisia, : The Miinsif hold that the 
plaintiffs’ vendor had acquired title to the tenure as against 
the purchaser at an auction sale held in execution of a decree 
obtained by co-sharer landlords, notwithstanding the fact that 
his name was not entered in the zemindar’s sherista. He there- 
fore held that the plaintiffs’ title to the lands in suit was good, 
and he accordingly decreed the suit. On appeal, the District 
Judge held that the plaintiffs had no locus standi to maintain 
the suit, and reversed the judgment and decree of the Munsif. 
The Judgment of the District Judge was confirmed on second 
appeal by Brett J., sitting singly. The plaintiffs thereupon 
preferred this appeal under section 15 of the Letters Patent. 

Bahu Prabliash Chandra Mitra (with him Bahn SushUmadhab 
Mallih), for the appellants. A sale under Act X of 1859, in 
execution of a decree obtained by a co-sharer ^landlord for his 
share of rent, can only be held under section 108 and section 110 
of the Act. The language of section 108 clearly indicates that 
the decree is not a rent-decree in the strict sense of the term, but 
a decree for money on account of rent. Section 110, para. 2, 
lays down the procedure to be adopted when an under 'tenure 
is sought to be sold in execution of such a decree. The words 
clearly indicate that the sale is to be held under the provisions 
of the Civil Procedure Code, and what passes under such a sale 
is only the right, title and interest of the judgment-debtor. 
The difference between the language of section 108 and section 
105 makes the distinction all the more clear. Section 105 
relates to sales held in execution of a decree for arrears of rents 
obtained by the sole landlord or the whole body of landlords. 
By the wording of that section, such sales used then to be held 
under Bengal Act VIII of 1865. The whole tenure passes in 
such a sale : Grish Clmnder Ifitter v. Shaikh Jhakoo (1), Nund 
Lull Roy V. Gooroo Churn Bose (2), Bhaba Nath Roy Choivdhry 


1910 ■ 

Nilabbi ■ 
Mahanti 

•V. 

Bichitba- 
HAND-' Boy. 


. (1) (1872) 17 W. B.352, 


(2) (1871) 15 W, E., 6. 


826 


INDIAN DAW REPORtS, [VoL. XXXVII. 


im 


.Niladri .. 
Mahahti 

p, 

Bichitba- 
.KATO Roy, 


V. Durga Promnno Ghose (1). On the question of locus standi, 
section 27 of Act X of 1859 does not expressly provide that an 
unregistered transferee should have no locus standL The 
object of the section is simply that the zemindar should have 
information as to who is the tenant : Nobeen Kishm Ilooherjee 
Y. 8Jiib Pershad Pattuch (2) and Kristo Chunder Ghose v. Baj 
Kristo Bandyopadhya (3), The last case cited is an authority in 
my favour, inasmuch as section 64 of Act VIII (B.C.) of 1869 is 
substantially the same as section 108 of Act X of 1859. It is 
submitted that the case of BicMtrananda Boy v. Behari Lai 
Pandit (4), relied on by Brett J., is not good law. 

Bahii Oreesh Chandra Pal, for the respondents. Bichitra- 
nanda Boy v, Behari Lai Pandit {i) is in point and in my favour. 
The case ot Kristo Clmnder Ghose v. Baj Kristo Bandyopadhya (3) 
cited for the appellants was a case under Act VIII (B. 0.) 
of 1869 and is inapplicable. The cases of Ntvnd Lull Boy v. 
Gooroo Churn Bose (5) and Grish Chunder 3IiUer .Y. Shaikh 
JhaJcoo (6) are also distinguishable, the facts in those cases 
being different. Moreover, these cases conflict with the later 
decisions of this Court in Patit Shahu v. Hari Mahanti (7) and 
Bichitranmida Boy y, Behari Lai Pandit (4) : see also Sham- 
chand Kundu y. Brojonath Pal Chowdhry {%). Section 64 of 
Act VIII of 1869 is not the same as section 108 of Act X of 
1859. Section 27 of Act X is clear m its terms and the plain- 
tiffs are debarred from maintaining this suit. 


Jenkins C.J. This appeal arises out of a suit brought by 
the plaintiffs to recover possession of certain land which they 
claim to be their under-tenure. The Munsif passed a decree 
in the plaintiff’s favour. This was reversed by the lower 
Appellate Court ; and; on appeal to this Court, Mr. Justice 
Brett has confirmed the decree of the lower Appellate Court. 
The present appeal is from Mr. Justice Brett’s judgment under 
section 15 of the Letters Patent. 


(1) (1889) I. L. R. 16 Calc. 326. 

(2) (1867) 8 W. R. 96. 

(3) (1885) I. L. R. 12 Calc. 24. 

(4) (1906) 6 C. L. J. 89 


(5) (1871) 16 W. R. 6. 

(6) (1872) i7:w. 

(7) (1900) I. L. R. 27 Calc. 789. 

(8) (187.3) 12 B. L.R.484. 
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The facts which have given rise to this suit can be briefly 
stated. The plaintiffs, on the 14th October 1901, purchased 
the land in suit from defendant No. .9, - who himself purchased 
the under-tenure, of which this land forms part, on the 15th of 
December 1900 at a sale held in execution of a money-decree 
passed against defendant No. 1 and the father of defendant 
No. 2. On the 28th of January 1902, the under-tenure was 
again put up to sale in execution of a decree against defendants 
Nos. 1 and 2 obtained by defendants Nos. 4 to 8, who were 
sharers in the estate to the extent of 8 annas, and claimed in 
the suit their share of the rent. At that sale defendant No. 3 
purchased, and on the 17th of July 1902 he took possession of 
the property, and thereby, it is said, dispossessed the plaintiffs 
and their vendor, defendant No. 9. The plaintiffs claim that 
defendant No. 3 took nothing by his sale as against them, inas- 
much as the decree was not a decree for rent, but was a decree 
for money due on account of a share of the rent of the under- 
tenure. 

The aiivswer made on behalf of defendant No. 3 is that the 
plaintiffs cannot be heard to advance this contention because 
they have no locus standi^ whatever that may moan, inasmuch 
as the transfer to their vendor as well. as to themselves has not 
been registered in the manner contemplated by section 27 of 
Act X of 1859. This view has foxmd favour with the lower 
Appellate Court and with Mr. Justice Brett. The question is 
whether it can be sustained. 

Now, it is to be noticed that the sale to defendant No. 3 was 
not under section 105 of Act X of 1859, but under section 108, 
and the distinction is vital. Thus, section 105 contemplates a 
decree for an arrear of rent due in respect of an under-tenure, 
and, further, it contemplates that it should be a decree by the 
landlord, or the whole body of landlords, for the entire rent. 
The consequence of such a decree is that what is brought to 
sale is “ the tenure. , . . according to the rules for the sale of 
under-tenures for the recovery of arrears of rent due in respect 
thereof,” an expression which was held by the Privy Council in 
Brindabmi Chunder Sircar Chowdhry v. Briudahun OMinder 
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Dey Chowdhry (1) to refer to the rules coBtainod in Regu- 
lation VIII of 1819 and I of 1820 when Act X of 1859 was 
passed. Since 1865 these sales have been regulated by Act 
VIII of 1865 (B, C.). Turning on the other hand to sec* 
tion 108, what is there contemplated is not a decree for an 
arrear of rent, but a decree for money due on account of a 
share of rent, and not a suit brought by the landlord or the 
whole body of landlords, but by a sharer in a joint undivided 
estate, and it is from the failure to observe the distinction 
between section 105 and the clauses which are its proper sequel 
on the one hand, and section 108 and those that amplify it on 
the other, that the difficulty in this case has arisen. The sale * 
on which defendant No. 3 in this case relies was in execution 
of a decree under section 108, and it is necessary to see 
what precisely Act X of 1859 provides in relation to such a 
decree and its execution. It provides that the under-tenure 
- may be brought to sale in execution of the decree in the same 
manner as any other immoveable property may be sold in exe- 
cution of a decree for money under the provisions of sections 
' 109 and 110. Section 109 imposes conditions precedent to the 
right of the decree-holder to apply for execution against any 
immoveable property belonging to the debtor. We have no 
concern xvith those conditions in this case, because no point has 
been made with reference to this matter in the lower Courts. 
Section 110 provides that if, as is the case here, the property be 
a saleable under-tenure, it shall be sold under the provisions of 
law for the time being in force applicable to the sale of such 
under-tenures for demands other than those of arrears of rent due 
in respect thereof. When Act X of 1 859 came into operation , the 
law for the time being in force was Act VIII of 1859 which, in 
section 259, provided that, after a sale of immoveable property 
shall have become absolute in the manner aforesaid, the Court 
shall grant a certificate to the person who may have been de- 
clared the purchaser at such sale, to the effect that ho has pur- 
chased the right, title and interest of the defendant in the pro- 
perty sold, and such certificate shall be taken and deemed to 

(1) (1874) 13 B. L. R. 40S L. B. 1 I A. 178: ■ * 
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be a valid transfer of such right, title and interest.” That 
section is clearly one of those which would certainly be part of 
the law for the time being in force applicable to the sales of 
under-tenures for demands other than those of arrears of rent, 
so that this section indicates what would at that time have 
passed to a purchaser in the ease of a sale in execution of a 
decree for money due on account of a share of rent. The dis- 
tinction, therefore, between that which passes on a sale on a 
decree under section 105, and that on a decree under section 
108, is manifest. The matter is brought out with clearness 
by their Lordships of the Privy Council in Doolar Ohmid Sahoo 
V. LaUa Chabeel Chand (1), where it said — “Now it is clear that 
in attaching the property of a judgment-debtor, whether in an 
under-tenure or in an ordinary leasehold interest, under Act 
VIII of 1859, you can only attach and sell the right, title and 
interest of the judgment-debtor ; but if you proceed to sell a 
tenure under section 59 of Act VIII of 1869, then you sell 
the tenure ; and by virtixe of section 66 of the same Act, the 
purchaser, under the provisions of sections 59 and 60 of the 
Act, acquires it free of all incumbrances which may have ac- 
crued thereon by any act of any holder of the said under-tenure, 
his representatives or assignees, unless the right of making such 
incumbrances shall have been expressly vested in the holder 
by the written engagement.” So that it may, I think, fairly 
be said that while under section 105, which is the equivalent 
of section 59 of Act VIII of 1869, the tenure would be sold 
under section 108, it is only the right, title, and interest of the 
judgment-debtor in the under-tenure that would pass. That 
is how the matter stood in 1859 ; but ever since then it has beeti 
the accepted doctrine that all that a purchaser would take 
at a sale in execution under the several successive Codes of Civil 
Procedure would be the right, title and interest of the judg- 
ment-debtor. The same view receives the sanction of the Puli 
Bench in Shamcha-nd Kundu v. Brojomth Pal Chowdhry (2). 
I refer in particular to the remarks made by Mr. Justice Jack- 
son in the course of his judgment. If, then, the matter stood 

(1) (1878) L. R. 6 I. A. 47, 51 ; (2) (1873) 12 B. L. B. 484; 

3 0. L, R, 561, 81 W. R. 94, 
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the land in suit is concerned, because, before that execution- 

purchase, the property had passed successively to defendant 
No, 9 and the present plaintiffs. 

It is next said that the plaintiffs cannot rely on the title so 
acquired, or, as it has been expressed, that he has not got a 
locus standi, I view the expression locus sta'ndi with some 
apprehension, because I do not pretend to know what it precisely 
means in this connection. Does it mean that defendant No. 
9 and the plaintiffs acquired no title because there was no regis- 
tration ? If that be the contention, then there is a complete 
answer to this view in the decision of Mr, Justice Wilson and 
Mr. Justice Beverley in Kristo Chunder Ghose v, Maj Kristo 
Bandyopadhya (1), and of the Privy Council in Luckhimrain 
Mitter v. Khettro Pal Singh Roy (2), where, in regard to the 
effect of similar provisions in Regulation VIII of 1819 for 
registration of transfer of tenures in the zemindar’s sherista^ 
their Lordships say — ‘‘ The plaintiffs were assignees of the dar- 
patni talook, and though the transfer was not registered, they 
had the right and were compelled to deposit the amount of 
rent due to the zemindar in order to protect their own interest,” 
If, on the other hand, it is meant that the plaintiffs have no 
right to sue, then this contravenes the general principle that a 
man in possession of property lawfully acquired by him, but 
invaded by another, has a right to sue in respect of trespass on 
it. Whether he will succeed or not is a different question ; but 
the mere fact that he does not succeed does not mean that he 
has no locus standi, I can understand its being said that a 
person nas no locus standi where the Legislature in effect so 
provides, as, for instance, in section 106 of Act X of 1859, which 
is limited in its operation to sales under section 105 of transfer- 
able tenures in execution of decrees for arrears of rent. It is 
there provided that while third parties claiming to be the lawful 

{!) (1885) 1. L. R. 12 Calc. 24. (2) (1873) 13 B. L. R. 146, l.'iB ; 

, 20 W. R. 380. 
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possessors of tlio under-tenure may apply for stay of sale and 
enquiry, no transfer of the under-tenure, which by the provi- 
sions of the Act or any other law for the time being in force is 
required to be registered in the slierista of the zemindar or 
superior tenant', should be recognized, unless it has been so re- 
gistered, or unless sufficient cause for non-registration be shown 
to the satisfaction of the Collector. This is a distinct provision 
of the law that, notwithstanding the title acquired by transfer, 
it shall not bo recognised for the particular purpose contem- 
plated by that section. But the present suit is not one which 
comes within section 106, and there is no similar provision in 
relation to a sale under section 108, so that the contention that 
the present plaintiffs have no hem standi is not one that can 
properly be applied to the circumstances of this case. But it 
is contended that there are two decisions of this Court by which 
we are required to hold that the plaintiffs have no locus standi. 
No doubt it was decided in Patit Shahu v. Hari Mahanti (1), 
that plaintiffs who had not registered their names in the land- 
lord’s sherista had no locus standi for the purposes of that 
suit. But the learned Judges based that proposition solely on 
the case to which I have referred of Shamchand Kundit v. 
Brojonath Pal Chotvdhry (2), which was a case that turned upon 
section 105 of Act X of 1859, and not upon section 108, and 
in which, as I have already remarked, the distinction between 
sections 105 and 108, and the consequence of those sections, 
have been noticed by one of the learned Judges who was a 
party to the decision. 'What the facts were which the Court 
in Patit ShaMds case{l) accepted as facts for the basis of their 
decision is not clear, but, as far as I can see, the learned Judges 
in that ease did not base their decision on the view that the 
decree was obtained by one who was a co-sharer, and the lan- 
guage of their judgment is equally consistent with their having 
supposed that the landlord on whose decree the sale was ob- 
tained was the sole landlord. If he was regarded by them as 
the sole landlord, then the case is no authority for the position 
with which -we have to deal. If they did not so regard him, 

(1) (1900) I. L. R. 27 Gale. 789. (2) (1873) 12 B. L. R. 484 ; 

21W. R. 94. 
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then it appears to me that they failed to observe the sharp 
distinction drawn by the(Legislatnre, as also the decision of 
Mr. Justice Wilson, in the case of Kristo CJiunder Ghose v. Eaj 
Kristo Bandyopadhya (1) and of the Full Bench decision in 
Shamchand Kundu v. Brojonath Pal Chowdhry (2). The other 
case, to which our attention has been invited, is that of 
Bichitrananda Roy v. BeJtari Lai Pandit (3). That ease pro- 
ceeds upon the view that the plaintiff had no locus standi. I 
have already explained my difficulties with regard to that 
proposition, and I cannot suppose for a moment that the 
learned Judges in that ease intended to come to a decision 
which was opposed to the view expressed by the Full Bench, or 
to the actual decision in Kristo Chunder Ohose v. Raj Kristo 
Bandyopadhya (1). The fact is that the decision in Kristo 
Chunder Ohose' s case (1) is undistinguishable from the present 
but for the fact that it proceeded upon Act VIII of 1869, where- 
as in this case we are concerned with Act X of 1869. But that 
is merely a difference of name. The provisions of the law in 
the two cases are substantially the same, and there is no fair 
distinction that can be drawn for the piirposes with which 
we are now concerned, between the present case and that in 
Kristo Chunder Ohose v. Raj Kristo Bandyopadhya (1). 

The result, therefore, is that, holding as we must on the plain 
words of the Act, and also on authorities to which I have adverted, 
that the plaintiffs acc^uired a title notwithstanding the absence ■ 
of registration, and, further, that all that defendant No. 3 took 
was the right, title and interest of the judgment-debtor, which 
at that date was nothing so far as concerns the property now 
in suit, it necessarily follows that the plaintiffs are entitled to 
the relief they ask of possession as against defendant No. 3. 

We must, therefore, set aside the judgment of Mr. Justice 
Brett and of the lower Appellate Court, and restore the decree 
of the Mrmsif with costs throughout. 


S M. 


Doss J. concurred. 

Apfml allowed, 

(1) (1885) I. L. B. 12 Calc. 24. (2) (1873) 12 B. L. B. 484; 21 W. B 94 
(3) (1906) 5 C. I.. J. 89. 
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Acquiesceyice^Order of demolition of unaittliorized erections '--Disobedience fo 
such order — Negotiations for compromise — He'as$essm>ent of the whole pre^ 

, misest including the unauthorized portionsy and receipt of rates and taxes 
for the same — Calcutta Municipal Act {Beng.Act III of 1899) ss, 449, 680, 

Whereafter the pas.« 3 ing of an order of demolition, under 9.449 of the 
Calcutta Municipal Act, negotiations have been going on between the person 
directed to demolish an unauthorized erection and the Corporation, the 
receipt of rates and taxes by the latter, on re-assessment of the whole 
premises, including the portions objected to, during the period of such 
negotiations, is not an acquiescence on their part in the continued dis- 
obedience to the order so as to disentitle them from proceeding with the 
pi’oc cutiou for such disobedience after the failure of the negotiations. 

The petitioner obtained sanction, on the 15th October 1903, 
from the Corporation to erect a masonry building at No. 2, 
Shibtolla Lane, Calcutta. On the 26th May 1904 a new plan 
was submitted to the Corporation for sanction to certain additions 
and alterations to the building, but no reply having been re- 
ceived, he commenced the work and completed it in December 
1904. On 22nd December he received a notice from the Chair- 
man objecting to the erection of the fourth storey without 
sanction, and to the omission to keep ten feet space o]Den at the 
rear of the building. The petitioner was*' then convicted, on 
the 17th April 1905, under section 579 of the Calcutta Munici- 
pal Act (Bengal Act III of 1899), and fined Rs. 200, and, on 
the 25th September, an order was made under sec cion 449 of 
the Municipal Act for the demolition of the unauthorized portions 
of the building within two months. The petitioner was next 
convicted, under section 580 of the Act, on the 19th March 
1906, and fined Rs. 300 for disobedience to the order of demo- 
lition. On the 24tli April a fresh prosecution under section 


♦Crimma! Eevisiou No, 668 of 1910 against the order of Amrita Lai 
Mukerjee, Municipal Magistrate of Calcutta, dated March 8, 1910. 
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580 was instituted against hini for continued disobedience of 
the order of the 25th September 1905. His attorney then 
wrote to the Chairman, on the 1st August 1906, offering to 
give up a part of No, 2, Shibtolla Lane and to acquire the pre- 
mises No. 1, in order to widen Shibtolla Lane, at the southern 
end, if the prosecution was dropped. The Chairman on the 
receipt of the letter directed a stay of prosecution and referred 
the letter to the District Committee, who reported, on the 
11th February 1907, that, as the existing structure did not 
interfere with 'the proper lighting and ventilation of the pre- 
mises, the unauthorized portions might stand on certain con- 
ditions, one of which was that the petitioner should deposit 
with the Corporation a sufficient sum of money for the purchase 
of the premises No. 1. The Chairman personally inspected the 
site and suggested the mode in which certain alterations should 
be carried out. The alterations not having been made the 
prosecution was revived, whereupon the petitioner’s attorney 
wrote to the Chairman for written orders in order to execute his 
directions given on the previous occasion. Negotiations then 
continued, and a draft agreement was sent to the petitioner for 
approval, the prosecution having been again stayed. On the 1st 
April 1909 the Building Surveyor of District No. 1 asked for the 
return of the draft after having been approved of , whereupon the 
petitioner applied for assessment of No. 1, and was informed by 
the Solicitor to the Corporation, on the 15th June 1909, that the 
matter had been referred to the Assessor. Some further cor- 
respondence then passed between the Corporation and the 
petitioner about the expediting of the assessment. In the 
meantime the prosecution had been revived, and the petitioner 
was again convicted under section 580 of the Municipal Act on 
the i3th July. A week after, the Solicitor to the Corporation 
wrote to the petitioner informing him that the premises No. 1 
had been assessed at Rs. 25,000 and requesting the return of 
the draft after approval. The petitioner replied, on the 10th 
September, objecting to the amount and offering a sum of 
Rs. 20,000 instead, which was refused. On the i4th October 
the Solicitor to the Corporation wrote to the petitioner to 
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expedite matters or tlie prosecution would be continued. The 
petitioner then asked for three months’ time, but this was 
refused, and the prosecution was revived. He was convicted 
on the 8th March 1910 under section 580 and fined Rs. 200. 

It appeared that the Corporation had re-assessed the premises 
No. 2, including the portions objected to, and had received taxes 
in respect of the same since the re-assessment. 

The petitioner obtained a Rule from the High Court, on the 
2nd May 1910, to set aside the order, on the ground that the 
Municipality, having assessed the rates on the now building 
and received them from the petitioner, had assented to his 
disobedience of the order of demolition. 

3Ir. Monnier (with him Mr. Falkner, Babu Atulya Gliaran 
Bose and Babu Birblimhan Butt), for the petitioner. There has 
been a long delay in the case. The building was completed 
in 1904, The Chairman consented to allow the unauthorized 
portions to stand on certain conditions, lengthy negotiations 
ensued between the parties, a draft agreement was prepared, and 
the premises No. 1 were assessed at Rs. 25,000. These facts 
constitute actual waiver on the part of the Corporation of their 
right of prosecution in respect of the unauthorized portions of 
the premises No. 2, and the fact that ultimately the negotiations 
fell through because the petitioner offered to pay Rs. 20,000 
instead, does not revive the right. Further, the Corporation 
re-assessed the whole premises long ago, and have throughout 
received the rates and taxes on the same, including the por- 
tions objected to, and have accordingly acquiesced in the 
continued disobedience of the order of demolition : Abdul 
Samad v. Corporation of Calcutta (1), Chuni Lai Dutt v. 
Corporatmi of Calcutta (2). These cases lay down that a 
Magistrate has a discretion in the matter, and he should con- 
sider whether there has been delay, waiver or acquiescence on 
the part of the Municipality. He has not considered this view 
of the case. On the authority of these rulings the acceptance 
of rates and taxes on re-assessment of the premises amounts 
to acquiescence, 

(1) (1905) L L. E. 33 Calc. 287. (2) {1900) I. L. B. 34 Caic. 341, 
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Calcutta, sentence passed upon the petitioner should not be set aside 
on the ground that the Municipality, having assessed rates on 
the new building, and having received them from the petitioner, 
have assented to his disobedience to the order. 

The conviction which was passed upon the petitioner was 
for disobedience to an order made under section 449 of the 
Calcutta Municipal Act, directing him to demolish a certain 
building. The order to demolish the building was made as 
long ago as the 25th September 1905, and it appears, on the 
materials before us, that since that order was made the peti- 
tioner has been endeavouring to induce the Corporation not to 
insist on obedience to the order, but to come to terms with him, 
and on certain considerations to allow him to disregard the order. 

He was convicted of disobedience to the order in 1905, and 
he was also convicted again subsequently. The position now 
is that negotiations between the parties got as far as a draft 
agreement, which was prepared some time before April 1909. 
That draft has not yet been executed, and it appears from what 
has been stated by the learned counsel who has argued in 
support of the Rule that the parties are not at one as to the 
question of amount with reference to the purchase of No. 1, 
ShibtoUa Lane. That having been the state of things, this 
is the position. The Municipality have an order against the 
petitioner which primd facie the petitioner is bound to obey. 
The petitioner has not obeyed it, but has embarked on a series 
of negotiations with the Municipality which have not yet ended 
in an agreement executed between the parties, and, therefore, 
no circumstances have arisen which discharge the petiticfoer 
from his liability. The petitioner says that the Municipality 
have taken rates from him in respect of this very building. He 
says : “The fact that you have taken these rates amounts to 
an acquiescence in the existence of this building, and, therefore, 
you are now precluded from enforcing this order against me 
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to demolish it.®* Looking at the whole history of the ease, in 
onr opinion, it cannot be said that the acceptance of rates es- 
tablishes that the Municipality have acquiesced in the dis- 
obedience of the petitioner to this order. Up to the present 
time, according to the petitioner, there have been these nego- 
tiations in order that the parties may come to terms. The 
fact that the negotiations are continuing shows that the Muni- 
cipality are not willing to surrender their right to have this 
order obeyed, and I think that that is quite sufficient to show 
that, in fact, there was no acquiescence notwithstanding the 
acceptance of rates. If the petitioner’s argument was well- 
founded, it would come to this, that as long as the petitioner 
could keep the negotiations open between the Municipality 
and himself, and could avoid complying with the order by 
amusing them with offers, so long he would be entitled to es- 
cape the payment of any rates in respect of the building which 
has been ordered to be demolished. That proposition seems 
to us to be so unreasonable that we cannot accede to the view 
that mere acceptance of rates, pending the negotiations between 
the petitioner and the Municipality, can amount to an acquies- 
cence on the part of the Municipality in continuous disobe- 
dience to this order. The question arose in Bholamm Ghoivdhry 
V, Corporation of Calcutta,'^ in which precisely the same point 

"^Before Mr. Justice Rampini and Mr. Justice Gupta. 

BHOLARAM CHOWDHRY 

V. 

CORPORATION OF CALCl)TTA.t 

Bah^i Atalya Charan Bose^ for the appellant. 

Bohu Dehendra Chafidra Mallickf for the Corporation. 

Rampiki and Gupta JJ. This is an appeal against a conviction, by the 
Municipal Magistrate of Calcutta, of one Bholaram Chowdliry, for an o:^ene© 
under section 580 of Act III of 1899 (B.C.) 

The facts of the case are set forth in the judgment of the Magistrate and 
are not disputed. They are as follows. The accused built his house in devia- 
tion from the plan sanctioned by the Commissioners. He has already been 
convicted three times under section 680 ; and this is his fourth conviction. 
This Bench has already given the appellant two postponements to enable 

t Criminal Appeal No. 871 of 1906, from the order of Amrita Lai Muker* 
|ee, Municipal Magistrate of Calcutta, dated July 28, : 
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was taken. In that case it was stated that the fact that the 
Municipality had accepted rates did not amount to an acqui- 
escence by them in the continued disobedience to an order to 
demolish. The Judge has there pointed out that, as long as 
the building stood, the owner and occupier were liable to 
pay rates in respect thereto. In that case the man had 
been fined from time to time, and there %vere negotiations 
between him and the Municipality with a view to settling the 
matter on terms. That being so, the question as to the effect 
of payment of rates in that case is precisely the same as the 
effect of the payment of rates in the present case, and we agree 
that, under the circumstances of this case, the receipt of rates 
by the Municipality does not amount to an acquiescence in the 
disobedience of the petitioner to the order complained of. 


The result is that the Rule is discharged. 

E.H.M.' . 


Rule dischargecL 


him to come to terms with the Municipality and comply with their regula- 
tions, but he has failed to avail himself of the opportunities thus afforded 
him of modifying his building. 

Tlie learned pleader who appears on his behalf raises three contentions 
before us : -first, that the accused, who has been lined Ks. 10 a day for 34 days, 
is not liable to punishment for more than three daj^s ; necondly, that the Muni- 
cipal Magistrate should have given him an adjournment to enable him to apply 
to the General Committee ; and, thirdly, that his premises have been assessed 
with an extra tax on account of the improvements he has made, and that, 
therefore, he is not liable to be fined for liaving made these improvements. 

In our opinion there is no force in any of these contentions. The olfeiiee 
which the appellant has committed is a continuing one, and section 580 of 
the Municipal Act provides for a daily fine for failing to comply with an order 
to demolish or alter any building erected without sanction. In the next place 
we do not think that the Municipal Magistrate was bound to give the accused 
any adjournment. The accused might easily have come to terms with the 
General Committee if he had chosen to do so, but, notwithstanding the two 
adjournments given him by this Court, he has not come to terms. 

Then, as to the question of the raising of the assessment, he has not shown 
us that the room which he erected in contravention of the provisions of the 
Building Act has been taken into consideration in making the reassessment ; 
and, secondly, even if this had been done, wo do not think that he is not liable 
to be fined under section 580, because the tax is imposed upon a building which 
he is enjoying, and, as long as ho does not alter or demolish the building, ho 
is liable to pay the tax and is not entitled on that account to escape punish- 
ment for having erected the building in contravention of the sanctioned plan. 
This appeal is, therefore, dismissed. 
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Mahomedan Law — Probate — IF?'??, admissihility of, in evidence, -without probate 

— Probate ajid Administration Act (V of 1881) s, d—Succession Act (X of 

1865) s, ISr-Hindu Wills Act (XXI of 1870) s. 2. 

There is no provision of law rendering it obligator}^ » in the case of a Maho- 
modan will, to take probate. After due proof, a Mahomedan will is adinissible 
in evidence, notwithstanding that grant of probate has not been obtained* 

Fatma v. Shaih Essa (l)not followed. 

Shaih Moosa v. 8haik Essa (2), followed. 

Kherodemoney Dossee v. Durgamoney Dossee (3), Administrator-General 
of Bengal v. Premlal MuUich (4), Sarat Chandra Banerfee v. Bhupendra Nath 
Bosu (5), Bhagvansang Bharaji v, Bechardas Harfivandas (6) and Surhomun- 
gola Babes v. Moh&ndronaih Nath (7) referred to. 

Original Suit. 

On the 9th May 1908, one SheilA Din Mahomed, a Malio- 
medan belonging to the Siinni sect, died, leaving a considerable 
estate in Calcutta, and leaving him surviving three widows, one 
of whom was Sakina Bibee, four sons; three daughters and 
two grand-daughters by a pre-deceased son. It appears that on 
the 2nd October 1902, Din Mahomed had made and f)ublished 
a vail, by which he disposed of his property among his then 
existing heirs, and created a tvaJcf for the maintenance of a 
mosque and a tomb. Thereafter his yomigest son was born, 
and he executed and registered a deed of gift ii* the favour 
of this son of two properties acquired subsequent to the will. 

This suit was instituted by the widow Sakina Bibee and the 
two grand-daughters against the other heirs and heiresses of 

’‘'Original Civil Suit No. 8B9 of 1909. 

(1) (1883} T. L. R. 7 Bom. 260. (4) (1895) L L. R. 22 Calc. 78a 

(2) (1884) I. L. R. 8 Bom. 241. (5) (1897) I. L. R. 25 Calc. 103. 

(3) (1878) I. L. R. 4 Calc. 455. (6) (1881) I. L. R. 6 Bom. 73. 

(7) (1879) X. L. R. 4 Calc. 608. 
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the deceased for a declaration of their ^^hares and interests in 
the general estate of the deceased, including the properties 
disposed of by the will and the deed of gift. 

Some of the defendants set up the will and an alleged verbal 
gift in their favour in opposition to the plaintiff’s claim. The 
youngest son set up the deed of gift in his fovour, and further 
challenged the validity of the will. 

It appears that probate of the will had not been obtained. 
At the trial the will was duly proved and tendered in evidence, 
and the question arose as to its admissibility in view of the fact 
that probate had not been obtained. 

Mr. H. D. Bose (with him Mr, G, G. Ohose), for the plaintiffs. 
Na Mahomedan will, anymore than any other will, is admis- 
sible in evidence before grant of probate has been obtained. 
The executor has no representative capacity until he obtains 
probate : Evidence Act, section 91, Probate and Administra- 
tion Act, sections 4 and 12. It was by an oversight on the part- 
of the Legislature that a provision was not included in the 
Probate and Administration Act, similar to section 187 of the 
Indian Succession Act, which is made applicable to Hindus by 
the Hindu Wills Act, section 2. The judgment of West J. in 
Fatma v. Shaih Essa (1) is more in accordance with the general 
scheme and policy of the Probate and Administration Act, 
than the judgment of the Appellate Court in Shaih Moosa y, 
Shaih Essa (2). 

Mr, Rasul (with him Mr, Gauher Ali ) ; Mr. S, R, Das (with 
him Mr, Sheriff) ; Dr, Suhraimrdy (with him Mr. Sircar), for 
the various defendants. 

Mr. Rasul. A Mahomedan will is admissible in evidence 
without probate. Section 331 of the Indian Succession Act 
negatives the general application of the Act to Hindus, Maho- 
medans and Buddhists. It is by an express provision in the 
Hindu Wills Act that section 187 of the Succession Act is made 
applicable to Hindus. There is no such statutory direction in 
the case of Mahomedans : Shaih Moosa v. Shaih Essa (2), which 

(1) (1883) I. L. R. 7 Bom, 266, (2) (1884) I. L. R. 8 Rom. 241. 
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was referred to in 3Iotibai v. Karsandas Narayandas (1). See 
also Wilson’s Anglo-Maliomedan Law, 3rd Edition, page 231 : 

person to whom the execution of the last will of a 
deceased Maliomedan is by the testator’s appointment confided 
may, but need not, apply for probate of the will.” 

PxjGH J. I think this will must be admitted in evidencye. 
It is admitted by thos'j who object to its admission that the 
documert qua document is duly proved and would have to be 
admitted, but it k contended that as it is a will it cannot be 
given in evidence until it has been proved in the Testamentary 
and Intestate Jurisdiction, and that the probate of the will, 
when proved, is the only evidence by which it can be brought 
before the notice of the Court. Now the point turns on the 
construction of the Probate and Administration Act {V of 
1881). That Act provides for the consequences and results 
that will happen if probate is taken of the will of a Mahomedan, 
and it seems clear that under such circumstances, bj^ force of 
section 4 of the Act, all the property of the testator vests in 
the executor. 

As I have said, there is no provision rendering it obligatory 
in the case of a Mahomedan will to take probate. It is com 
tended by Mr. Bose that, looking at the whole policy of the Act, 
it would appear that it was intended that Mahomedans as 'well 
as Hindus should take probate when there is a wall, before 
that wall be acted upon. He adopts as his argument the judg- 
ment of Mr. Justice West in Fatma v. Shaik Essa (2). That 
decision, however, was reversed on appeal : Shaik Moosa v. 
Shaik Essa (3). Apart from the respect for and due to the 
superior Court, the argument in the judgments in the Court 
of Appeal seems to me to bo conclusive, and the judgment of 
Mr. Justice West adopted by Mr. Bose to be fallacious. It is 
argued that a certain provision, viz., section 187 of the Succes- 
sion Act, aj)plies, by virtue of that Act, to certain persons, and 
that the same provision has been made applicable to Hindus 

(3) (1803) I, L. R. 19 Bom. 123* (2) (1883) L L. B. 7 Bom. 2i)0. 

(3) (1884) 1, L. R. 8 Bom. W. 
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by tbe Hindu Wills Act, 1870, and that the fact that this pro- 
vision is not included in the Probate and Administration Act 
must be due to an oversight ; it is urged that if the Legislature 
had noticed this omission it would have provided for it, and it 
is said the Court should so proceed to do that which the Legis- 
lature has not done, but which it thinks it ought to have done, 
and would have done, if its attention had been drawn to the 
matter. I agree with the view of the Appellate Court by 
which this judgment was reversed on appeal, and I hold that 
there is no legislation in force requiring probate to be taken of 
a Mahomedan’s will. The position under the will of a Maho- 
medan, before the Probate and Administratiozi Act came into 
operation, is one which is thoroughly well established. The 
position of both Hindus and Mahomedans was at first exactly 
the same. There has been a divergence in the subsequent legis- 
lation as regards Hindus, but we can easily ascertain what the 
position under a Mahomedan will is by looking at what was the 
position of both Hindus andMahomedans before the legislation. 

Prior to the Indian Succession Act of 1865, the Court used 

m 

to grant probate of wills of Europeans and also of MahomedaiiB 
and Hindus, but the effect of probate was different in the two 
cases. In the case of Europeans the personal estate vested 
in the exocutorv. in the same way as it did in England, and as 
both moveable and immoveable properties do now under the 
Succession Act. In the case of Hindus and Mahomedans, noth- 
ing vested in the executor, the will operated as a gift Irom the 
testator to the legatee, and the executor w-as merely a manager 
for the purpose of pajdng the debts and distributing the estate, 
and in fact carrying out the distribution which the testator 
intended, but which, by reason of his departure to another 
place, he was unable personally to carry out. Tins proposition 
has been frequently laid down by a number of cases, of which I 
may mention Khemdemomy Dossee v. Durgamoney Dosaee (1), 
and tho Privy Council case of The Adminisimior General of Ben- 
gal v* Premlal MnlhcM (2) where the very point, w^e are now con- 
sidering, is decided as regards a Hindu. From the judgment 

(I) {JS7S) I. L. B. 4 CaTc. 455. (2) (IBOo) I. L, R. 22 Calc. 78S, 
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it appears, speaking of an executor of a Hiiidu estate before tko 
Succession Act, iJiat his powers and functions were not those of 
an English executor, but r«athor those of a manager ; he did not 
require probate, and probate, if obtained, v/ould not have 
vested him %vith any title to the estate, either real or personal, 
.which: he, administered. 

This is a direct decision of tlie Privy Council that a HindiTs 
executor did not require probate, also that ho was merety a 
manager. The same j)ropoBition is referred to by Macleem 
C.J. in Sarat Cliandra Banerjeev^ Bhupendra Nath Bosu (1). 
Now that being the position <Jeaiiy laid down as regards Hindus, 
there can be no doubt that the position regarding Mahomedans 
was the same in principle — ^it is undistinguishable. By the 
Hindu Wilis A<^t of 1870, section 187 of the Succession Act was 
applied to Hindus. This section renders it compulsory to 
take probate, but there is no such provision in the Probate and 
Administration Act , 18S1 ; and no such provision has ever been 
applied to Mahomedans. It, therefore, follows that the position, 
as regards Mahomedans, must be the same as it originally was 
as regards Hindus, and it follows that probate is not necessary. 
I am referred by Mr. Pvasiil to a statement in Sir Rowland 
Wilson’s Maliomedan La*w, page 231, where the learned author 
says. that, the person to whom the execution of a will of a 
Maliomedan is confided maj, but need not, apply for pro- 
bate of the will 5 and. I agree with f:h.e first paragraph of that 
section; but he proceexk to go on and say, with or without 
probate he is an executor mthin the meaning of the Probate 
and Administjration Act. The poweivS of that Act must be taken 
to aj3ply toan executor viio has not taken probate exe^ept where 
the contrary appears from the context , With due respect to the 
learned autlior, he seems to be following the same line of reason- 
ing which Mr. Justice West adopted in Faima v. SJmikFssa (2), 
which has liecii held to be WTong by the Appellate Court-, 
and it seems to me iliat the consequences provided in ease of 
the Probate and AdminiBi ration Act, as following upon a grant 
of probate, do not and cannot apply where there is no probate. 

(I) iimi] l. L. m ‘25 GUe. 103. ■ ( 2 ) (ISBS) T. h, U, 7 Born 2m, 


1010 

Bakina 

BT.BKU 

:Mahom}5d 

ISHA'K. 

rUG!T 3. 


m 


1910 

Bibeb 

tJ, 

Mahomed 

ISHAK. 

Pugh J. 


INDIAN LAW REPOETS. [VOL. XXXVIL 

It appears to me that in case of a non-probated will, if I may 
use the expression , the position must be as it was before the legis- 
lation, i.e,, the will is a gift from the testator to the legatees, 
and the executor is merely a manager to carry out the inten- 
tions of his testator. I notice, however, from the same passage, 
that the learned author, quoting from the Fatawa-Alamgiri, 
Baillie 665, states that, according to the MahomedaiiLaw, the 
position of a wash who would correspond to an executor, is that 
of an amm or trustee appointed by the testator to superintend, 
protect and take care of his property and children after his 
death ; ehat he is not the legal owner of the property left by 
the deceased, nor is he the personal representative. He is 
ratlier manager or agent for the purpose of payment of the 
funeral expenses, debts and legatees, to which functions may be 
added those of guardian of any minor children of the deceased. 
In my judgment, therefore, the position of an executor who 
does not take probate is the same as that of a Hindu or Maho- 
medan executor before the Succession Act, and it is satisfac- 
tory to find that it is almost exactly that of the 2 vasi or amin 
under the Mahomedan law. It therefore follows that the will 
should be admitted in evidence though there is no probate, and, 
as was done in BhagvaTisang Blmraji v. BecMrdaa Harjivandas 
{!), the Court will determine whether it ia duly proved in the 
suit in which it is sought to be made evidence. A similar 
course was adopted in the case of Surbomungoh Dabee v. 
MoJiendfomth Nath (2). 

There being no dispute as to the factwn of the will, I direct 
it to be admitted and marked as an exhibit in the case. 

[The parties to the suit having eventually arrived at a com- 
promise, a decree was passed in terms of the settlement.] 

JO.' 

Attorney for the plaintiffs : 8. K. Deb, 

Attorneys for the defendants : G, G, Chuiider Go, 8, Alum, 
N, N, Mitter, 
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SPECIAL BENCH. 

Before Mr, Justice Eolmwood, Mr, Justice Sharfuddin and 
Mr. Justice Chatter'', ee. 

EMPEROR 

V, 

ABANI BHUSHAN CHUCKERBUTTY.*^' 

Pardon — Forfeiture of pardon — Proper Court to determine the que.stion of forfei- 
ture — Withdrawal of pardon hy the Coxirt granting it — Power of the Special 

Bench to re-open the question on a plea of pardon taken at the trial for the 

original offence in respect oi which it tvas granted — Criminal Procedure Code 

{Act V of mS) ss. 3S1 , 339. 

Where an approver, to whom a pardon was granted under section 3S7 of 
the Criminai Procedure Code by the committing Magistrate, resiles, at the 
hearing of the case before the Special Bench, from his deposition given before 
such Magistrate, the Special Bench can only discharge him, but cannot take 
any action against him for tlie offence in respect of which he was accorded 
the pardon. 

If he i.s proceeded again.st for the original offence, the committing Magistrate 
wlio granted the pardon must determine whether he has complied with its 
terms or not, and thereby forfeited the same ; and the question cannot be 
re-opened at his trial before the Special Bench for such offence. 

Queen-Empress w Manick Chandra Sarkar (1) approved of. 

E7nperor v. Kothia (2) and Kullan v. Ernqm'or (3) referred to. 

King-Emperor v. Bala (4) distinguished. 

The accused was tried at a session of the Special Bench, 
constituted under section 11 of Act XIV of 1908, on the 6th 
June, on a charge of dacoity under section 396 of tlie Penal 
Code, 

The facts of the case appear to he as follows. On the 1 Gih 
August 1909, at about 1 a.si., a dacoity was eonunitted at 
Nangla, in the district of Khulna, in the house oi cjie Mathina 
Nath Poddar. On his information a police investigation was 
started and several arrests were made. On the 2nd September 
the accused, Ahani Bhushan Chuckerbutty, was arrested in 
connection with a dacoity rrhic-h had occurred some time before 

* Trial by the Speeiiii Bench constituted under Act XIV of 1008. 

(1) (1807) I. L. R. 24 Calc. 402. (3) (1908) 1. L. R. 32 Mad. 173. 
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1010 at Bigliati, and was sent to the Hooghly Jail. It appeared that 
Bmwbrob on the 12th, Superintendent Shanisul Alum, who was in charge 

AiSiri of the Bighati case, visited the prisoner in jail. On the next 

bhvshan (ja,v Mr. Denham, an Officer of the Criminal Investigation 
EXJTTY. Department, went tliere, and in consequence oi a commiini- 
cation from him, the District Magistrate of Hooghly deputed 
Babu Kumud Nath Mookerjee to go to the jail where the 
accused made a confession regarding a number of attempted 
dacoities, including the one at Nangla, admitting general 
association with others for the purpose of committing dacoities 
in order to collect money for the purchase of arras and ammu- 
nition to be used again.st the Government. On the 30th 
October Mr. E. C. Hamilton, District Magistrate of Khulna, 
tendered him a pardon, under section 337 of the Criminal 
Procedure Code, during the preliminary inquiry against Bidhu 
Bhusan Dey and eight others for complicity in the Nangla 
dacoity which was then being held in his Court. Abani was 
examined on the 30th and 31st October as a witness, and 
repeated the statements made in his confession. On the 3rd 
December the Magistrate committed the accused to the High 
Court, charging eight of them under section 39.5 of the Penal 
Code, and one under sections Jiiij. The case came on for 
hearing before a Special Bench of the High Court, constituted 
under section 11 of Act XIV of 1908, and consisting of Wood- 
roffe, Caspersz and Chatterjee JJ., on the 141h March 1910. 
Abani was examined as a witness on the 1.5th, when he retracted 
his confession and his ];)revious deposition, alleging that the 
whole story as formerly told by him was false, and that 
he had been tutored while in jail by Shamsui Alum and 
afterwards by others. He was then allowed by the Court 
to be treated as a hostile witness and was cross-examined. On 
the next day the Advocate-General withdrew the case against 
the accused under trial, and they were acquitted. He then 
applied to the Special Bench for an expression of opinion that 

Abani had spoken untruthfully either before the District Magis- 

; trate or the High Court in order to enable the former to decide 

whether the witness had deviated from the conditions of his 
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pardon. The Court, while refraining from expressing an 
opinion as to whether or not he had failed to comply with the 
terms of his pardon, passed the following order ; — 

Having regard to the evidence that was given by the approver, Abanl 
Blinshan Chtickerbiitty, here, as also to the evidence given by him before the 
Magistrate,' we are of opinion that he has .given false evidence either in the 
inquiry' before the District Magistrate or before this Court. 

The Advocate-General then applied to the Special Bench for 
sanction, under sections 195 and 339 of the Code, to prosecute 
Abani for giving false evidence. The Court directed him to 
renew the application the next day. On the following day, 
the 17th March, Woodroffe J. informed the Advocate-General 
that he with Caspersz and Chatterjee JJ. had been appointed 
a Criminal Bench for the purpose of .hearing the application. 
The Advocate- General then presented his petition containing 
the assignments of perjury, and the Court granted sanction 
under sections 195 and 339 of the Code. 

On the 2nd April an application was made on behalf of the 
Crown to the District Magistrate of Khulna, Mr. R. C. Hamil- 
ton, to proceed against the accused under section 395 of the 
Penal Code. He was produced in Court', and the Magistrate 
asked him whether he relied on the pardon as a plea in bar 
to his trial for dacoity, whereupon he replied—" I cannot say 
anything.” The Magistrate took some evidence to show that 
the accused, when examined before the Special Bench, had 
resiled from his previous deposition. The sanction granted by 
the High Court was put in, and also its judgment. The accused 
called no witnesses. The Magistrate thereupon declared his 
pardon to be forfeited. A preliminary inquiry was then held 
in respect of the original dacoity, and the accused was com- 
mitted to the High Court, on the 14th April, charged under 
section 395 of the Penal Code. The case then came on before 
the Special Bench constituted imder Act XIV of 1908, as 
stated above. Before the accused was called on to plead, an 
objection was taken to the trial by the defence. 

Mr. J. N. Boy, for the accused. The question under the 
present Code is not one of withdrawal but of forfeiture. The 
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Magistrate may withdraw the pardon, but he must first deter- 
Empebor mine whether it has been forfeited. He cannot go into the 
Ababti question of forfeiture, as he has not the materials necessary for 
Ciro^BB- decision thereon. There should have been an inquiry on the 
BTJTTv. point: King-Emperor v. Bala (1), Emperor y. Kothia{2). In 
this case the Special Bench that tried the original case should 
have determined the point on the evidence before it. The 
present Special Bench cannot decide the matter, not having 
before it the proper materials for its judgment. There having 
been no declaration of forfeiture by proper authority the 
commitment is illegal, and the pardon is still subsisting. 

The Advocate-General {Mr. Kenrich, K.O.),iov the Crovn. 

A Magistrate who has granted pardon under section 337 may 
withdraw it under section 339 : Queen-Empress v. Manich 
Chandra Sarkar (3), Queen-Empress v. Bamasami (4). The 
procedure adopted in this case by the Magistrate was approved 
of in Kullan v. Emperor (6). The cases cited on the other side 
do not apply. The commitment was, therefore, legal and 
proper. 

Mr. Roy, in reply, referred to In re Alagirisaivmy (6). 

Holmwood J . The plea has been raised before us that 
there is no proper finding that the forfeiture of pardon under 
section 339 of the Criminal Procedure Code was incurred in 
this case, and that, therefore, this Court has no jurisdiction to 
try the case. Whether we look at the section as it stands, or 
at the law as laid down by the Bombay and Madras Courts 
under the present Act, or by this Court under the Act of 1898. 
there seems to be no doubt that the procedure followed in this 
case has been the correct procedure. 

The defence has principally relied upon Emperor v. Kothw 
(^2), where Beaman J. lays down precisely the procedure which 
has been adopted in this case as the procedure to be followed 
At the termination of the trial in which the pardon is given, the 

III ™ r r • S' !! (1900) I- L. R. 24 Mad. 321. 


VOL. XXXVIL] CALCUTTA SEHIES. 


849 


accomplice must bo discliarged by the Court which trios the ^910 
case.' In this case it wavS the Special Tribunal, Theiij if so 11 mpeko». 
advised, the Crown may re-arrest and proceed against him for AbWi ' ■ 
the offence in respect of which he was given a conditional par- 
don. When put upon his trial for that offence, he may plead rnjTTY. 
to a competent Court his pardon, in bar. And that is a plea hobmwood 
that the Couii} would be bound to hear and decide upon before 
going further and putting him on his defence ’’ : Evipewr v. 

Koihiail). It is clear, therefore, that the Special Tribunal 
could not in any way proceed against him for the offence in 
respect of which he was given a conditional pardon. It may 
also bo inferred, from the wording of clause (i), section 339 of 
the present Code of Criminal Procedure, that the forfeiture is 
ineuried facto by the acts of the approver, that is to 
say, if he either wilfully conceals anything essential or gives 
false evidence, he does not comply with the conditions upon 
which the tender was made, and the pardon is forfeited. 

In dealing with the matter, the Court will have to consider 
whether the approver has or has not complied with the con- 
ditions upon which the pardon was tendered, and whether 
he has made a full and true statement and disclosed the true 
facts. The only difficulty that can arise is whether the inquiry 
should be made by the committing Court, or be made before us. 

It seems clear that the committing Court must be intended 
to be the Court w^here the inquiry is to be made, and for this 
reason. As soon as a charge is drawn up, the accused is ijyso 
facto put upon his defence. It does not, therefore, appear to 
us that the inquiry should be re*opened here, and in the ease of 
Queen-Emprms v. Manick Chandra Sarkar (2), wiiicli is the 
only authority in this Court, and w-hioh appears to apply with 
equal, force to the present hw as to the former law, it w-as laid 
down that the withdraw^al of the conditions of pardon should 
be under section 339 by the authority that granted it and not by 
the High Court.. The word imthdra wal has been left out of the 
present Code, and, as I have Just said, the forfeMure appears 
now to operate ipso fmio. 
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111 tlie mm of Knllan v. Emperor (1)^ wiiioh folloived the 
case of Queen-Empress y. Rmmsmni (2), the procediire wli.ich 
has been adopted here appears to have fieen approved* In 
the Bombay case, King-Emperor v. Bala (3), the facts were 
quite different* There the withdrawal appears to have taken 
place behind the accused’s back, either in the committing Court, 
before the first case was tried, or in the Sessions Court imme- 
diately the judgment was delivered in the main case* 

Now, let us see what happened in this case. The accused, 
Abani Bhushan Ohuckerbutty, w^as asked, on being produced 
before the Magistrate when put upon trial in the present case, 
whether he relied upon the pardon under section 337 of the 
Criminal Procedure Code as part of his defence. This is his 
reply — cannot say anything.” Evidence was accordingly 
produced for the purpose of proving that he gave false evidence 
[^either in the lower Court, the Magistrate’s Court, or in the High 
Court. The sanction of the High Court was put in, also the 
High Court’s judgment, and one wdtness was examined. The 
accused did not wdsh to call witnesses, and the Magistrate held 
that it had been proved that Abani Bhushan Cliuckerbutty, 
after accepting pardon, had given false evidence, and that he 
had thereby forfeited that pardon and would have to be tried for 
the offence under section 395 of the Indian Penal Code. 

Were we to hold that we had jurisdiction to re-open this 
matter, we should be prejudicing the accused and pre-judging 
the very question that has to be tried. It is open to the accused 
here to show that the statement he made on oath ivas not a 
false statement, or was a false statement induced by improper 
influence. It is obviously improper for us to enter upon that 
which is the main issue in the case, as a preliminary onquirv. 
The objection is, therefore, oveiTulod. 


Shabeuddik J. I agree with my learned brother in the 
conclusion he has arrived at on the law as contained in section 
339 of the Criminal Procedure Code. The law is silent regarding 

(l) (1908) I. L. E. 32 Mad. 173. (2) (1900) I. L. B. 24 Ma<i. m 

(3) (1901)T. L. E. 25Bom. 675. 
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the Court by whoso order a pardon to a person who has not 
complied with the conditions under which it was tendered may 
be withdra'vra. The law is also silent as to the Court by which 
this question may be determined. The corresponding section 
of the former Act has declared that such an order could bo 
passed by the Magistrate before trial, or the Court of Session 
before judgment has been x)assed ; and the High Court is the 
Court of Session here. 

From the wording of the section, it seems to me to be clear 
that the mere fact that the approver has wilfully concealed 
anything essential, or has given false evidence, is sufficient to 
show that he has not complied with the conditions upon which 
the tender was made, and in that case he may be tried in 
respect of the offence for which a pardon was tendered, or for 
any other offence of which he may appear to be guilty in con- 
nection with the same matter. 

The second clause of this section lays down that a statement 
made by a person who has accepted a tender of pardon may be 
used as evidence against him when the pardon has been forfeited. 

It is to be observed that the word 'forfeited” is not used 
in the first clause, but in the second, and if both the clauvses 
are taken together, it is clear that the intention of the Legisla- 
ture was that by the mere fact of concealment or incomplete 
disclosure or false evidence forfeiture would follow. With these 
words I agree with my learned brother Mr. Justice Hoinnvood. 

Chatter JEE J. The contention of learned counsel for the 
defence that the question as to whether the accused has, by 
giving false evidence, foiieited hivS pardon, ought to have been 
tried by the previous Special Tribunal, does not seem to be 
sound. The accused was in that case a mere witness. He 
was not on his defence for any offence charged against him ; 
h© had no opportunity to cross-examine any of the lyitnesses 
examined in the case. To hold, therefore, that the Tribunal 
before which he wavS deposing as a witness was to decide that 
he was giving false evidence, would be to hold that an accused 
person may be made liable for an .offence without Ms having 
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had an opportunity to cross-examine the witnesses who are 
examined against him. It cannot, therefore, be said that the 
Tribunal before which he gave his evidence was the only Tri- 
bunal that could decide whether he gave false evidence. 

If that was not the proper Tribunal, then the next authorities 
to be considered are the Magistrate before whom the Crown 
initiated fresh proceedings against him under section 339 of the 
Criminal Procedure Code, and this Court. 

It must be remembered that this Court is a Special Tribunal 
acting only after commitment under the provisions of the 
Criminal Law Amendment Act. Therefore, this Court w^oukl 
not have any jurisdiction to try that question, so that the 
Magistrate who committed the case was the proper authority to 
decide that question, but for the purpose of the commitment 
alone. Upon the evidence adduced by the Crown the pardon 
was, therefore, forfeited. 

The result, therefore, is that I agree with my learned col- 
leagues in holding that it was for the committing Magistrate 
to decide this question, and he has decided it in this case. 

I say this with this qualification, that this is only for the 
purpose of the commitment, and it is perfectly open to the 
accused to show before us in this Court that the statements 
which are alleged to be false are true in fact,orwrero induced by 
improper influences. 
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ORIGINAL CIVIL. 

Before Mr, Justice Fletcher, 

In re A VAKIL’S APPLICATION.^ 

Practice — fahWs right to appear before a Judge sitting on the Original Side of 
the .High €ou/H— ^Application to file vjarrant of attorney — Extraordinary Civil 
Jurisdiction — Civil Procedure Code {Act XIV of 2882) s. 6S5 — Civil FrocS' 
dure Code (.tic? V of 1908) ss, 119, 129. 

A vakil of the High Court applied before a Judge sitting on the Original 
Side of the Court, claiming a right to file a warrant of attorney in respect of a 
suit pending before the Midnapore District Court, in which a rule had been 
issued calling upon the plaintiffs to show cause why the suit should not be 
transferred to the High Court in its Extraordinary Original Civil Jurisdiction : 

Held, that having regard to the long-continued course of practice during 
which mhils never appeared on the hearing of such applications, the present 
application should be refused. 

Held, further, that the Civil Procedure Code of 1908 has nothing to do with 
a matter governed by oid rules in force before 1909 

This was an application made by Babu Ram Doyal Dey, a 
Takil of the High Cornet, for leave to file a warrant of attorney 
in respect of a suit pending in the Midnapore District Court, in 
which a rule had been obtained by the defendants, Mr. Donald 
Weston and others, calling upon the plaintiffs, Upendra Nath 
Maiti and another, to show cause why the suit should not be 
transferred to the High Court in its Extraordinary Original 
Civil Jurisdiction. 

Babu Mam Doyal Dey (a vakil of the High Court), sub- 
mitted that the new Civil Procedure Code made a difference to 
the provisions in force before 1909, as under section 119 the 
word ^Ordinary ’ was omitted before the words ^Original Civil 
Jnmdkiion.'' ThcTOfor© this application, which was mad© 
before the Court in its Extraordinary Civil Jurisdiction, was 
sound. Under rule 71 of Belchamber’s Rules and Orders, 
vakils were entitled to apjiear in all cases other than those on 
the Ordinary Original Civil Jurisdiction of the High Court-, 

♦ Application in Original Civil Extraordinary Suit Ko. 7 of 1919^ 
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Fletcher J. This is an application by a gentloman, who 
is a vakil of this Court, claiming the right to file a warrant of 
attorney in respect of a suit which is pending in the Midnapore 
Court, in which a rule has been issued on behalf of the defen- 
dants, calling upon the plaintiffs to show cause why the suit 
should not be transferred to this Court in its Extraordinary 
Civil Jurisdiction. Now, it is undoubted that vakils have never 
appeared on the hearing of such an application for transfer. 
I have made enquiries as to what the practice has been, and 
in no case have vakils appeared. I have myself been sitting 
three and a half years on the Original Side of this Court, and 
during that time I have transferred a certain number of cases 
to this Court, where I have thought that justice demanded that 
the trial should take place in this Court rather than in the 
District Court, and in none of these cases have the parties 
been represented except by an advocate of this Court instructed 
by an attorney. There has been a long-continued practice in 
which vakils have never appeared, dating from the establish- 
ment of the High Court in 1862 and continuing doTO to 1910 ; 
and one would have thought that, had the vakils the right to 
appear, some exercise or claim to exercise that right would 
have been put forward during a period of almost half a century. 
I am satisfied that the claim to appear on an application for 
transfer has never yet been made. That being the established 
practice of this Court, it would be obviously improper for a 
single Judge, sitting on the Original Side, to depart from a 
practice regulating the various branches of the profession for 
such a period, unless he was satisfied that the practice wa.s 
wrong. 

The learned vakil who appears, says that the new Code of 
Civil Procedure has made a difference to the provisions in force 
before 1909 in this respect. Section 119 of the present Code 
is in the following terms : — 

“Nothing in this Code shall be deemed to authorise any 
person on behalf of another to address the Court in the exercise 
of its Original Civil Jurisdiction, or to examine witnesses, 
except where the Court shall have, in the exercise of the 
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■power conferred by its Oiarter, authorised him so' to do, or to 
interfere with the power of the High Court to make rules 
concerning advocates, vakils and attorneys/^ 

It seems to me that so far from the- alteration made by ihe 
present section 119 in the w'ording of the former section 635 by 
the omission of the word “Ordinary’’ before “Original Civil 
Jurisdiction’’ being in favour of the vakil’s contention it is 
rather against his case. I do not think that the Civil Procedure 
Code has anything to do with the case, for section 129 |jro\ ides 
m respect of High Courts established under the Indian High 
Courts’ Act and by Letters-Patent “ nothing herein contained 
shall affect the validity of any such rules in force at tlie com- 
mencement of this Code.” It is, therefore, obvious that the 
new Code of Civil Procedure has nothing to do with a matter 
governed by old rules in force before 1900. 

I am not satisfied that vakils have e'vcr appeared on a rule 
for application to transfer, and not being so satisfied, and 
having regard to the long •continued course of practice during 
which vakils have not appeared, I think it right to lefuse 
the present application.. 
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LETTERS PATENT APPEAL. 

Before Sir Lawrmwe H. Jenkins^ K,0,I.E.^ Chief Justice, 
and Mr. Justice Doss. 

RAJENBEA KUMAR BOSE 

V. 

GAKGARAM KOYAL/^v 

Headings--Fmud, sole ground of . relief-— AUemfion. of (pmmd of reMef hg 
picking out facts from allegations in the plaint — Defcridanf s duty in cases 
based on fraud. 

Where pleadings are so framed as to rest the claim for rolief Boiely on the 
ground of fraud, it is not open to the plaintiff, if he fails in establishing the 
fraud, to pick out from the allegations of the plaint facts which might, if not 
put forward as proofs of fraud, have jet warranted the plaintiff in asking for 

relief. 

A defendant, in answering a case founded on fraud, is not bound to do 
more than answer the case in the mode in which it is put forward. 

Hickson V. Lombard {1) and Guthrie v. Ahool Mozuffer Nooroodin Ahmed 
(2) referred to. 

Appeal by the defendant, Rajendi'a Kumar Bose. 

The defendant in this suit had brought a suit for partition 
against the plaintiffs, and had in that suit also asked for mesne 
profits on the allegation of dispossession by the latter from the 
property— the subject-matter of that suit. The plaintiffs in 
this suit (defendants in the former) had filed a TOitten state- 
ment denying the allegation of dispossession. A preliminary 
decree for partition was, however, passed by the Court with the 
consent of the parties to that suit, and the Court reserved for 
futui-e decision the question of costs and mesne profits. Sub- 
sequently, the parties filed a compromise-petition, and the suit 
was finally decreed against the defendant in that suit (plaintiff 
in the present one) with mesne profits. The present plaintiffs’ 
case is that it had been agreed between the parties to the 

* Letters Patent Appeal No. 71 of 1909, in Appeal from Appollato Decree 
No. 1729 of 1907. 

(1) (1866) L. E. 1H. _L. 324; (2) (1871) IS W, B. P, C, 60. 
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previous suit that there would be no decree for mesne profits, but 
that' the present defendant misled the Court and fraudulently EAjENimA. 
got it to pass a decree mth mesne profits ; that as the present Bom 
plaintiffs were under the impression that a decree had been 
passed in terms of the, compromise-petition, they did not make Koyal. 
any enquiry about the matter, but came to know about it all 
after the present ' defendant had applied in execution-proceed- 
ings for ascertainment of mesne profits, etc., under the decree. 

The present plaintiffs, therefore, brought this suit to set aside 
a portion of the compromise-decree, on the ground that, in the 
petition of compromise, there was no mention of any mesne 
profits, but that the Court by a mistake and without Juris- 
diction awarded mesne profits to the defendant. 

The defendant denied having agreed to give up his claim 
for mesne profits, denied having misled the Court or having 
fraudulently got it to pass the decree, and urged that the decree 
was not against the terms of the compromise-petition that 
had been filed. He further contended that the Court had 
jurisdiction to award mesne profits, and that the suit was not 
maintainable to >set aside the decree. 

The Muiisif decreed the suit. The Subordinate Judge, on ' 
appeal, confirmed the decision of the Muiisif,' altiioiigli not 
agreeing with the Munsif on all the points. The second appeal 
was heard by Carnciiiff J., sitting alone, and his Lordship con- 
firniedthe jiidginents of the Courts below, 

. Thereupon, the defendant preferred this appeal under sec- 
tion 15 of the Charter Act. 

Buhti DwarhawMli MiUer {Biibtt Sctikmlmmath PaUi wiih 
Mm), for the appellant . A., suit to rectify mistake in a decree,' 
as in the present case, does not lie in the courts of India ; and ■ 
the plaintiffs having based their case on fraud, and fraud having 
been negatived by both the Courts below, they slioiikl not ' ; , 

.have been allowed to succeed on the ground of mistake.' The ,, 
case-law in India iinifonrily, except in one case, lays down that 
such a suit does not lie ; Chmid Mm, v. Asinm Bami .(1), Smimi 

. ', ti) {i9oe),io.c\wv.H. 
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Baot V. BMIcari Boot (1), Sadho Misser v. Oolah Singh (2). 
See also Khuda Bahhsh v. Aziz Ahm (3). The case of Jogmvar 
Ailia V. Qanga Bishnu Ghatiack (4) is the exception. There 
are cases in the courts of England where the decree has been 
set aside, but only where the agreement on which the decree 
was made was based on mutual mistake ; Airmocyrth v. Wilding 
(6), Neale v. Lennox (6). The decision of Mookerjee J. in 
Ouhh Koer v. Badshah Bahadur (7) is an on this point. 
In the next place, I contend that the plaintiffs should not 
have been allowed to make a new ease Qf mistake. 

Bahu Pravash Chandra Milter, for the respondent, conceded 
that the decree could not be set aside on the ground of imilateral 
mistake, but where there was mutual mistake on both sides 
a decree could be set aside. The case-law is consistent both in 
England and in India ; see Gulab Koer v. Badshah Bahadur (1) 
where all the English and American authorities are reviewed. 
There was no investigation into the question of mesne profits 
before the preliminary decree was passed, and it is clear that the 
decree-holder did not waive his rights to the mesne profits. 
It is not correct to say that a new case has been made of mis- 
take. In the plaint there are distinct allegations of mistake. 

[Jekkiks C.J. But where you have based your case on 
fraud only, you cannot give up fraud and base your claim 
on mistake : see Hickson v, Lombard (8) ] 

But hero, it would seem, there was an alternative claim 
founded on mistake. In any event, when the question of mesne 
profits have not been determined, there should be a remand. 

Jenkins C.J. This appeal arises out of a suit brought to 

rectify a decree passed in a previous suit No. 830 of 1904. If 
regard be had to the allegations of the plaint, it is apparent that 
the pkintiffs’ case rested wholly on fraud, and the Munsif has 
correctly described the position when he said— “ The plaintiffs’ 
case is that the decree was vitiated by fraud, which consisted in 

(1) (isns) I. L. R. 21 Calc. 213. (5) n’!96] 1 Ch. 673. 

(2) nS97) 3 C. W. N. 376. (6) [1902] A. C. 4<16. 

(3) (Um) 1. h. R. 27 All 194. (7^1900) 13 C. W N. 1197. 

(4. (1004) 8 0. W.N. 473. (8) (1866) L. B, 1 H. L. 324. 336. 
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the present defendant having misled the Court to pass the 
decree.” The fraud was negatived, and thereupon a case of 
mistake was set up, and on this ground the Munsif passed a 
decree in the plaintiffs^ favour. This was confirmed by the 
lower Appellate Court, and also by the judgment of this Court 
on appeal when the case was heard by a single Judge, From 
this judgment the present appeal is preferred. 

I take it to be welhestabiished that where pleadings are so 
framed as to rest the claim, for relief solely on the ground of 
fraud, it is not open^to the plaintiff, if he fails in establishing 
the fraud, to pick out from the allegations of the plaint facts 
which might, if not put forw^ard as proofs of fraud, have yet 
warranted the plaintiff in asking for relief. A defendant, in 
answering a case founded on fraud, is not bound to do more 
than answer the case in the mode in which it is put forward. 
If, indeed, relief is asked ajlternativety, either on the ground of 
fraud, or, failing that ground, then on some other equity, a 
plaintiff may fail on the first but succeed on t.he latter alterna™ 
tivo. But, then, the attention of the defendant has been dis- 
tinctly directed to it, a.iid he has been called on to aais^ver the 
case according to both alterna,tives : see Hickson v. Lombard {1). 
This statement of the laiv has been treated by the Privy Council 
as applicable in India : see Guthriev. Abool Mozuffer Nooroodin 
Ahmed (2), and the present case .falls precisely wdthin it; for 
the charge was one of fraud, and that having failed, the plain- 
tiffs by picking out stray allegatioiiB from, their plaint have 
endeavoured to make good a ca.se entitling them to rectification 
on the ground of mistake. I refrain from discussing the ques- 
tion as to hor¥ far the Courts in India can entertain a separate 
suit to rectify a consent-decree on the ground of mistake, as 
for the reason I have already stated, the decree of the lotver 
Appellate Court should be set aside and the suit dismissed 
with, costs throughout. 

,, , .Doss J.. I agree. ' ■ 

Appml allowed. 

S. M. 

(1) (1806} L.. R.' ,i H. .L. 324, 330. 
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APPELLATE CIVIL. 


Before Mr, JlwHce Brett and Mr, JuEtice lUchardam. 

PRAHLAD CHANDRA DAS 

V, ■ ' 

DWARKA NATH'GHOSI,^^ 

Adoption — Valuation of suit—Suit to set aside Adoption—Munsif, jurisdictmi of 
— Forum-— Praoiice. « 

According to a long-standing practice, a suit to set aside an adoption is, for 
the purposes of jurisdiction, incapable of valuation ; and it Is competent to tbo 
plaintiff in such a suit to value the relief claimed, and that valuation deter- 
mines the forum to decide the suit. 

Ahlemannessa Bihi v. Mahomed Hatem (1) commented on. 

Jan Mahomed Mandal v. Mashar Bfbi (2) referred to. 

Second Appeal by the defeiukuts, Pralilad Chandra Das 
and others. 

This appeal arose out of an aotioii bmiiglit by the plaintiff 
to set aside an adoption, ■ The suit w^as brought In the Court 
of the Munsif, first Court-, Earisal. The plaintiff stated tliat 
the defendant No. 2 purported- to adopt defendant No. 1 under 
an alleged verbal permission given to her by her late husband, 
Norendra, at Ms, deathbed, but in fact there was no permis- 
sion at all, and -as such the said adoption was invalid. It was 
further stated that defendant No. 2, Sarojini, did not perforin 
the necessary ceremonies. 

The defendants, 'pleaded, inier alia, tha;t the husband of 
. defendant No. 2 gave permission to adopt, and that the neces- 
sary ceremonies were duly, performed. 

- It , appeared that the suit was valued at Rs. 1,235, and 
that the Munsif in whose court it was instituted exercised 
jurisdiction in all suits not exceeding ' Es. 2,000 in value. 

* Appeal from xippoUate Decree, No. 26S1 ol 1908. against t-ho decree of 
Srlpati Chatterjee, Subordinate Judge of Barisal, dated Aug. 20, lOOS, affirm- 
ing the decree of Jogendi-a Nath Bose, Munsif of Barisa], dated Jan. 9, 1908. 

fl) {1904} L L. B. 31 Calc. 849. (2) (1007) T. L. R 34 CVdo. 352. 
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After the close of the evidence for both sides, the defendants’ WW 

pleader took an objection that, inasmuch as the relief claimed Pkahi,ad 
■ ■ , j, />! .11 . . Chatoba 

was not capable of money-valuation, the Court had no juris- das 

diction to try the suit ; and the learned Munsif directed the dwaeka 

plaint to be returned. The plaintiff thereupon appealed Nath 

^ ■ ^Ghose’. . 

against that order. The iltppellate Court set it aside and 

remanded the case. After remands the learned Munsif allowed 

both the parties to a-ddnce fresh evidence, and upon taking 

such evidence decreed the plaintiff’s suit, lioidiiig that tlio 

adoption was invalid. On a,ppeal by the defendants to the 

Subordinate Judge, the decision of the Court of first instance 

was afSrmed, 

Against this decision the defondaiits appecJed to the High 
Court, mainly on the ground that the Mimsif had no jurisdic- 
tion to try the suit. 

Balm Kritantu Ktimar Bose, i'ur the apj^aliaiits. 

Babti Makendra Nath 'Bmj and Baba Girija Pmsmma Roy 
Ghowdkry, for the respondent. 

Brett AKD Richarbson JJ. The main point which has 
been taken in support of this appeal is tliat the lower Appellate 
Court erred in law iii lioldiiig that a suit to set aside an adop- 
tion was eiitertainable by theMunsif’s Court. It appears that 
the suit was valued by the plaintiff atEs. 1,235, and that tlie 
Mimsif in wiiose Court it was instituted exercised jiirisdictioii 
in all suits not esceed.big Es. 2,000 in value. In siipj3ort of 
the appellant’s coiitsiitioii, the decision of this Court in the' 
case of Akkfiiarmessa Bibee y, MaJiomMl 
■relied on. lliis Court 1ms, how^ever, in the later case of Jan 
. Mitliomcil Alamial \\ Ma^mY Bibi (2), pointed out that the 
decision in the erne ot Aldemmmessa Bibi y , Mahomed Hatem {!) 
as to the jurisdietiori of the Munsif to eiitertaiii iv suit for 
restitution of coiijiiga! rights, is an obiter dictvm. We have 
studied careful ly the judgiiients of This Court in these two 
cases, and uu are of opinion that the view taken in t!ie latter 

(I) (lucH^ r, n K. 31 cku.. mi ' . .m u b. 34 
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case that the dedsion in the former case was not one which 
was nece^s£i.ry for the purposes of disposing of that case, and, 
therefore, it was an obiter dictum, is correct. We see no 
reason to depart from what appears to have been the practice in 
this province for a number of years and which has been ac- 
cepted as the practice in other provinces, and to hold that, for 
the purposes of jurisdiction, a suit to set aside an adoption 
is incapable of valuation. The practice has always been 
that it is competent to the plaintiff to value the relief claimed 
in his suit, and that valuation has been taken to determine 
the forum of the Court to decide the suit. In our opinion, 
therefore, this point taken in support of the appeal fails. 

We have gone through the judgment of the lower Appellate 
Court, and we think that, on the merits as determined by the 
findings of that Court, the defendants have really no case 
We see no reason, therefore, to interfere vith the judgment 
and decree of the lower Appellate Court. We accordingly 
dismiss the appeal with costs. 

Appeal dismissed. 


3. o. o. 
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APPELLATE CIVIL. 

,i 

Before Mr> Justice MooJcerjee and Mr, JusHee Carnduff, 

DEBIPRASANNA ROY CHOWDHRY 

V. 

HARENDRA NATH GHOSE.* 

Hindu Law—Dayahhaga — Ayautuha stridhan — Succession — Property of child- 
less widoiv — Step-brother — Husband^ s younger brother. 

Under the Dsiyabhaga law, the younger brother of the husband of a 
childless widow is entitled to succeed to her ayatituka stridhan property in 
preference to her step-brother* 

Appeal by Debiprasamia Roy Chowdliry and others. 

Harendra Nath Ghose and othens, the sons of the uterine 
sister of one Annapurna Dasi, applied for the grant of probate 
of a will alleged to have been executed by the said Armapuma 
Dasi, and it w'as alleged that the testatrix died leaving the fol- 
lowing near relations : her adopted son, her husband’s younger 
brothers, and her step-mother’s son. Notices were served upon 
these persons who entered caveats. On the case coming on 
for hearing, the District Judge held that both sets of objectors 
ought not to be allowed to contest the validity of the will, 
as both sets of objectors could not be treated as persons claim- 
ing to have an interest ; and held further that, during the 
lifetime of the testatrix’ half-brothers, the husband’s younger 
brothers had no interest in the estate and had no locus standi 
to object to any will propounded, and disallowed the objection 
of her husband’s younger brothers. Tire step-brotheis, how- 
ever, did not contest the proceedings, and the will w'as proved 
in the common form and probate was granted to the sons of 
the uterine sister of the testatrix. The younger brothers of 
the husband of the testatrix now appealed. 

* Appeal from Original Decree, No. 187 of 1809, against the order of 
F. Boe, District Judea of 24-Parganas, dated Feb. 23, 1809. 


1910 
May 36. 


110 


liroiAN LAW REPORTS. [VOL. XXXVII. 


864 


Bahtt, Golaj) CJiandra SarJcar, Babu Bam Ghmdra Mazmndar 
and Bahu Abinash Chmdra Oiiha, for the appellants. 

Babu Braja Lai Chahravarti and Bahu Mohini Mohan 
Chatter jee, for the respondents. 

Cur. adv. vult. 

Mookesjee and Caenddee JJ. We are invited in this 
appeal to set aside an order by which the Court below has over- 
ruled an objection taken by the appellants to the grant of pro- 
bate of a will alleged to have been executed by one Annapurna 
Dasi, the widow of their deceased elder brother. It appears 
that upon the death of Annapurna, an application for the 
probate of her will was made by the respondents, who are the 
sons of her uterine sister. In the application the nearest 
relations of the deceased were stated to be the younger brothers 
of her husband and the sons of her step-mother. Notices were 
duly served upon these persons, and they entered caveats. 
When the ease came on for trial, the learned District Judge held 
that both sets of objectors could not be allowed to contest the 
validity of the wiU, inasmuch as if either set was held to be 
entitled to succeed to the estate of the deceased in the event of 
an intestacy, it must be to the exclusion of the other set ; con- 
sequently, both sets of objectors could not be treated as per- 
sons claiming to have an interest in the estate of the deceased 
within the meaning of section 69 of the Probate and Adminis- 
tration Act, 1881. In thk view the District Judge proceeded 
to determine whether the younger brothers of the husband of 
the deceased or her step-brothers would be the preferential 
heirs in the event of intestacy. He came to the conclusion 
that the younger brothers of the husband had no intorest in 
the estate in the presence of half-brothers. He therefore held 
that they had no locus standi to take exception to the genuine- 
ness of the will propounded, and overruled their objections. 
Subsequently, the step-brothers did not contest the proceedings 
with the result that the will was proved in common form, and 
probate, was granted to the sons of the uterine sister of the 
testatrix. The younger brothers of the husband of the deceased 
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liave BOW appeakcl against Liie order -by which their objection: 
was overruled, and, on their behalf , it has been contended thab 
they 'were preferential heirs to the step-brothers and %vere 
entitled to be^ represented in the proceedings in the Comt 
below. Their claim has been contested on the ground that, 
under the Dayabliaga school of Hindu lawj a step-brother ' is, 
.entitled to ■ succeed to the ayautiihd property of a 

childless woman in preference to the younger brother of her 
husband. In our opinion, there is no room for reasonable 
doubt .that the view taken by the Court below is erroiieous, 
and is contrary to the order oftfuccession laid down by Jimuta^, 
vahana. ' 

In chapter 4, section 3 of the Dayabhaga, Jimutavahami 
discusses the question of succession of the separate property 
of a cliMless woman. The first nine paragraphs of the section 
deal with the question of succession to nuptial presents and 
other matters with which we are not at present concerned. 
Paragraphs 10 to 28 are then devoted to a discussion of the 
question of succession to propeiliy which has been 

received as a present by a: woman after marriage, incliisivo 
of gifts by kindred and sidlca. The result of the discussion 
is >summariBed in paragTa|)h 29, which is in these terins;: 
‘‘Therefore, the property goes first to the -whole brothers ; if 
.there be none, to the mother ; if she be dead, to the father \ 
but on failure of all these, it devolves on the husband.’’ Thus 
Katyayana says: “that w’hich has been given to her by her 
kindred goes, on tlif3 failure of kmdi’od, to her husband,’’' 
Paragraph 30 t.heii explains the text of Katyayana, and , it is 
pointed out tha,t the expression failure ' of the. kindred ” 
implies absence not merely of the father and mother, but also 
of brothers. Paragraph 31 commences a discussion' as to the 
order of succession upon failure of the fii’st group of four suc- 
cessive heirs already named, namely, .the .whole brothers, the 
mother, the fol her, and the hiisband. It may be observed here, 
in passing, that paragraph 31 has been macciirately translated 
by Oolebrooke, inasmuch as in Ms 'rendering of the text of 
Vribaspati, between ihe iuother’s sister and the father’s sister 
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should come, not the maternal uncle, but the maternal uncle’s 
Dbm- wife and the paternal aunt. The precise effect of the text of 

Roy Vrihaspati is discussed in paragraphs 32 to 36 ; and in para- 

Chowdhby graph 37 it is laid down that the order of succession after the 
Habbotka failure of the first set of four successive heirs already named, 
aaosE. is as foUow^s : The husband’s younger brother, the so3i of the 
brother-in-law, the sister’s son, the husband'’s sister’s son, the 
brother’s son and the son-in-law. Paragraph 39 then defines 
the order of succession upon failure of this second set of six 
successive heirs. The position, therefore, is fairly clear, that 
wWle the younger brothers of the husband occupy the first 
place among the second set of six successive heirs, who come 
in upon failure of the first set of four successive heirs, the step- 
brother does not find any place at all in the list up to this stage. 
A desperate effort, however, has been made by the learned 
vakil for the respondents to find a place for the step-brother 
before the younger brother of the husband. The argument is 
of a twofold character, and is self-contradictory. It has been 
contended in the first place that a step-brother is included in 
the expression {sodam) which is used in paragraph 29, 
and is correctly rendered by Colebrooke as whole brother. 
It has been argued in the second place, in the alternative, that 
a step-brother comes before the husband and consequently before 
the younger brother of the husband. In our opinion, there 
is not the remotest fomidation for either of these positions. 

In so far as the first of these contentions is concerned, it is 
manifestly negatived by the express language of paragraph 29. 
As was pointed out by this Court in the cases of JuioomtJi 
Sircar v. Bussunt Ooomar Boy Ghowdhry (1) and Mam Gopal 
Bhutfacliarjee v. Narain Chandra Bandopadhya (2), paragraph 
29 gives the final resume of the various matters discussed in 
the preeedmg paragraphs, commencmg from paragraph 10. 
It is not necessary for our present purpose to reproduce the 
line of elaborate reasoning by which this conclusion was reached 
by !Mx. Justice Dwarka Nath Mitter,— a conclusion wliich is 

( 1 ) <1873) n B. L. B. 288 ; (2) <1905) I. L. R. 33 Calc. 316. 

19 W. E. 264. 
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supported by the express opinion of three of the commentators 
on the Dayabhaga. If this be the true scope of paragraph 29, 
it is obviously not permissible to examine the previous para- 
graphs to determine whether the conclusionreached by Jimuta- 
vahana is or is not legitimately deducible from the texts upon 
which he placed reliance. In this connection, it is well to bear 
in mind the warning given by their Lordships of the Judicial 
Committee m the case of Collector of Madura v. Moottoo Rama- 
linga Sathupatliy (1), that the duty of a Judge administering 
Hindu law is not so much to enquire whether the doctrine 
disputed is fairly deducible from the earliest authorities, as to 
ascertain whether it is one that has been received by the parti- 
cular school of Hindu law which governs the litigant parties. 
We must, therefore, decline to adopt the course which we are 
invited to follow by the learned vakil for the respondents, 
namely, to draw our own inference from an examination of the 
previous paragraphs, where the expression used is hhraia (^jicu) 
which, it may be assumed, is ambiguous and may include a 
half-brother as well as a whole brother. The essence of the 
matter is that Jimutavahana, when he summarises his conclu- 
sion, describes the first amongst the four heirs, not merely as 
hJirata or brother, but as eodara or uterine brother. It has 
not been disputed that the etymological meaning of the ex- 
pression sodara is uterme brother, and the numerous pas- 
sages quoted in Bohtlingk and Roth’s Sanskrit Worterbuch, 
VoL VII, col. 1201, do not show that the word is ever used to 
include a half-brother. On the other hand, the learned vakil 
for the appellants has pointed out that, according to the w^ell- 
known Sanskrit lexicographer Hem Chandra, even the term 
bhrata ordinarily means uterine brother, and the six equivalents 
given by Hem Chandra are all alternative expressions for uter- 
ine brother. This view is also strengthened by the de.finition : 
of Nilkanta, that brotherhood is due to birth from ...the same' 
mother and father (Vyavaharamayukha, Ed. 

Mandalik, page 80). It is not necessary' for, us, however, 
to hold that the word bhrata doe.s. not^ include a half-brother, 
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and it may be assumed that the context may sIk)w tliat it 
clbcW: ; ' but tl^^ by Jimiitavaliana in paragraph 2CI 

is, .soctora,,'. and in our. opinion it is idle to contend that. Jicnuta- 
vahana mtonded to include a step-brother in the expression 
soici^ra: Apart from 'the circumstance that tlie etymological 
.ineanmg of the expression directly negatives such a |'■)osition 5 
it may be observed that if Jimutavahaiia had intended to 
include the step-brother in the expression sodara, either he 
or his commentators would have examined the question , which 
must in that view necessarily arise as to the precise position 
of the step-brother, namely, whether the step-brother would 
take along with the whole brother or after Mm, and in pre- 
ference to the mother and father. On no conceivable prin- 
ciple can the step-brother he allowed to take equally with 
the whole brother, or to have precedence over the mother as 
well as the father. On the other hand, it is clear from para- 
graph 11, where Jimutavahana comments upon a text of 
Yajnavalkya, that he intended to include in the term bhrata^ 
in that place, the son of both the same mother and father. 
The first branch of the contention of the learned vakil for the 
respondents cannot consequently be supported. 

In so far as the second branch of the contention of the learned 
vakil for the respondents is concerned, it is in our opmion 
equally groundless. His argument in substance is that in 
paragraph 30, when the husband is described as an heir who 
takes on failure of the kindred, we miist assume that all the 
kindreds inclusive of the step-brother are intended. In other 
words, the contention is that the expression bhraia in paragraph 
30 includes the step-brother. This position is obviously im- 
tenable, because paragraph 30 is clearly subordinate to, and 
explanatory of, paragraph 29, and Jimutavahana could never 
have intended to define the first three heirs as the iitermo 
brothers, the mother and the father, and then to have held 
that all kindred had precedence over the husband. If this had 
been the intention, some provision would have been made for 
succession amongst the various kindreds. The learned vakil 
for the respondents suggested that we might apply the doctrine 
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of spiritual benefit to allow the step-brother to have precedence 
over the second group of six heirs and also over the husband. 
In our opinion, such a course is obviously inadmissible. We 
have a clear specification, first, of one group of four heirs, and 
next, of a second group of six heirs ; as the step-brother is not 
one of these, he is clearly not entitled to preference over the 
younger brother of the husband. Reference has finally been 
made to the case of Dasharathi Kimdu v. Bipin Behari KuTidti 
(1), where the question arose as to precedence between the 
son of a sister and the eldest brother of the husband. The 
determmation of the question raised, turned upon the con- 
struction of paragraphs subsequent to those with which we 
are now concerned, but there is one i:)assage in the judgment 
of the learned Judges which clearly indicates that they under- 
stood paragraph 29 as excluding a half-brother. The case, 
therefore, does not support the position taken up by the 
respondents, and the second branch of their contention is, in 
our opinion, quite as unfounded as the first branch. 

The result, therefore, is that this appeal must be allowed, 
and the order of the Court below discharged. The conse- 
quence is that the probate which has been granted in common 
form uill stand revoked, and the propounder of the will will 
be called upon to prove it in solemn form in the presence of the 
appellants. The appellants are entitled to their costs in this 
Court. 

Appeal allowed. 
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Before Mr, J mtice Fugh, 

In re HALIMA KHATUX.* 

MaJwniedan Law-Wahf pr<ypert!,, sanction to aeU— Jurisdiction— PmoHoe— 

Trustees Act [XXVII of U6G) s. S— Trustees' ^T . V „ 

ITXVTTT J soee, J u l. trustees and Mortgagees' Powers Act 
{XXVin of 1866) s. 4o~ Oases to which English law is applicabU." 

On an applicatioa made by the mutwaUis to a wahf, for sanction to sell 
wak-f property; — 

ffeW that there being no statute authorising suoh an appUoation, such 

sanction .could only be obtained by means of a suit. 

In the matter of Woozatimnessa Pibee {}) not followed 
Although a Judge of the High Court exercises the functions of a tef when 
adnuaistenng Mahome^n law, the procedure to be adopted is to be regu- 
CoMt^^ Procedure, and the Rules and Orders of the High 

XX^II of 1866 these Acts go^m only suoh trusts as are in the form of an 
English trust and are constituted by persons of purely English domSte or 
persons governed by the Indian Succession Act ^ oMieile, or 

"* " “-““i'll.* (5) ... 

Application. 

tvi. 7T mutwallis for the sanction of 

^ 

On the 26thPebruary 1905, one Halhna Khatun, a Maho- 
medan lady governed by the Hanafi school, executed a 

whereby she dedicated, infer alia, the premises xXo 3 
Park Str^t in Calcutta, to the purposes of the and 
appomted her sons the mutwaUis. At the time of tl • ^ 
cation, th. pcn.i,„ 

— land yielding , 

( 2 ) ( 1 S 9 S) 3 C. W. N. loS. L ^ 179 , 187 . 
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valued 'at Rs. 8,020. The mutwalUa received an offer, for tLe 
sale of the land, of over Rs. 12,400 which they were desirous 
of' aocepting, with the intention of investing the proceeds more 
productively in the purchase of Government securities or of 
certain other premises in Calcutta. 

There was, however, no power of sale or exchange reserved 
in the w%hfmmah, and the mutwallis consequently, with the 
consent of HaHma Khatun, petitioned the Court for sanction 
to sell the premises. It was submitted in the petition that 
the High Court exercised the jurisdiction formerly exercised 
by the Mahomedan kazia^ and had the power to grant the 
sanction. 

A question was raised by the Court as to whether the proper 
procedure had been adopted by applying for sanction on a 
petition instituted “ in the matter of a wakf, etc., instead of 
by a suit properly framed. 

Iff. C\ E. Bagram, for the petitioners. The question is purely 
one of procedure, as to whether the mnttvaUis should have 
instituted a suit instead of applying on this petition. It has been 
established, since the judgment of West J. in hi re Kahanias 
Narrandas (1), that the procedure is by way of a petition. 
This authority has been followed : In re Nilmoney Dey Sarkar 
(2), In the maUer of W oozatminesaa Bibee ( 3 ). 

[Pugh J. The decision In In re Kahandas Narrandas (1) 
was under the Indian Trustees xAet : the there was obiter^ 

inasmuch as the application was refused. Moreover, it has 
not been followed in this Court. Woodroffe J. in In the maiter 
of W.oomtmmesaa Bibee ( 3 ) expressly refused to make the order 
^prayed lor under Acts XXVII and XXVIII of 1866 , and f 
' mMed on SMm-a Okmrn RotjY,AhdttlKabeer{ 4 c)^ where, however', 
a, suili had been instituted. In re Nilmoney Dey Sarkar (2) 
has been dissented from on several occasions.] ■ 

It is submiiitod this application can be made under section 
43 of the Trustees^ and Mortgagees' Powers Act. ' 

(1) (1881) I. L. B. 5 'Bom.. 1 , 154 . , ■ . (1908)1. -L. R. 36 Oale. 21. , 

(2) (1904) I. U B, '32 Calc. ;l4:i (1). (1898) S' 0. W. M. 158. ' , ■ 
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: , [Ptob: ,J. That Act. has; nO' ■■application to a Maliomecian 
tmi?f ' Beetion 45.] 

: SectiGii:45,of this Act is similar to seotioix 3 O'f the Indian 
Trustees Act ; and the latter Act has been taken to, apply to. 
Hindu trusts : In re Kahmidas Narrmidm (1). It is subini:.t6d 
that English law is to so.me^ extent applicable to Hindu and 
Mahomedan trusts. The principles of English Courts of 
Equity were made applicable to Hindu and Mahomedan trusts 
by the Act establishing the Supreme Court : and this was com 
firmed by 24 and 25 Vic. G. 104, Bections 9 and 10, and the 
Charter of 1865, section 19. 

Pugh J. This is an application in the matter of a wahf 
executed by Halima Khatun to obtain the sanction of the 
Court to the sale of a small piece of land in Park Street to Mr. 
Galstaun at what appears to be a very satisfactory price. On 
the merits of the application I should have no difficulty, but it 
is unnecessary for me to express an opinion thereon, because I 
have come to the conclusion that the matter is not properly 
before me. 

The point involved is really one of procedure, though it 
involves a question of the jurisdiction of the Court also— the 
question being whether an order, such as is prayed for, can be 
made upon a petition intituled In the matter of a Tni-st and 
without a suit. 

There have been conflicting decisions as to the power of 
the Court to accede to the prayer of a petition such as this, but 
I am also called upon to refer to a similar, but rather different, 
question, because the argument in favor of the jurisdiction has 
been mainly based on a discussion of an earlier question which 
arose with regard to the orders made, or to be made, under, the 
Trustees Act, and the Trustees’ and Mortgagees’' Powers Act 
(Acts XXVII and XXVIII of 1866), The question under those 
Acts arose in this way.. ; The first of these Acts, by section 3, 
expressly provides that the Act is only to relate to cas€\s to 
^ which English Law is applicable. , Act XXVIII in its preamble 

n) (1881) I. n. R, 5 Boib. 11)4. 
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states that the Act relates 'to cases fco which ' English Law iS' 
applicable, and section 45 expressly confines the operation of 
the Act to eases to which English Law is applicable. 

In the result, therefore, both Acts only apply to a particnlax 
class' of cases. What the class of cases' was, to which the 
Trustees Act applied was considered in the Bombay High Court 
by West J. in In re KaJiawlas Nmranda-s (1) ; his decision with 
regard to this matter is to be found on page 170 and the follow- 
ing pages. The application was made to him on petition under 
the Trustees Act (Act XXVII of 1866), and it was in substance 
an application to remove a trustee. West J. refused the 
application on the ground that no case to supersede the 
trustee had arisen, but he held that the application was pro- 
perly made to him by petition under that Act, and though the 
trust with which he was dealing was undoubtedly a Hindu 
trust, he held that the application was one to which English 
law applied and was therefore authorized by the Act. He 
seems to have considered that it was open to the Court, on such 
an application being made with regard tea Hindu endowment, 
to consider in each case whether a particular relief sought was 
the subject of Hindu law or of English law, and ho appears to 
have considered that the matter of appointing trustees was one 
to which English law was applicable. He says, on page 173, 
that 4'Eiigiish law' is applicable in-' all cases in which peculiarly 
equitable doctrines had obtained recognition in the relations 
betw'een the native inhabitants of Bombay. Those doctrines 
could, not consistently, with the Statutes and the Charter, be 
.employed to subvert the native substantive laws, but they 
afforded a .means of continually ameliorating them ; ” and he 
appears to. consider that the condition precedent to the appli- 
cability of the Act was fulfilled, if the application was to be 
dealt .with under some rule introduced as an 'improvement, into 
the . Hindu law from the English law of -Trusts. . I only ■,o.b- 
serve,. that if ■ the test, wh.ether such an application is to be made 
by petition .under the Act, be the precise form of relief sought, 
an undesirable . wagueness in practice would be .introduced.. 
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In re, 
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I.'Boed.not discuss this, case in detail,. becaiiSe' the. 
fact .an oiifer tUdum, for no case was made on the merits ; and, 
further, the Judges sitting in this Court have consistently re- 
fused to follow it except in two instances : the matter: of 

Nilmoney Dey 8arkar (1) and an unreported decision mentioned 
in the report of that case. Those cases have not been fol- 
lowed, and the former practice has been re-estabMshed. With 
these exceptions, in this Court it has always been held, both 
before and after these cases, that the Bombay decision was 
not good law. The cases to which English law applies have 
always been considered to be cases of trusts in the form of an 
English trust, and constituted by persons to whom English 
law or ordinary local law, which is based on English law as 
distinct from Hindu and Mahomedan law, applies; i.e., per- 
sons governed by the Indian Succession Act as well as persons 
of purely English domicile. If it ware necessary to support* 
the established view of this Court, it might be pointed out that 
it is settled law that in the case of Hindu endowment for the 
benefit of the family idol the family can, if they choose, by a 
general agreement and consemus of all members, abolish the 
idol and resume the property, and I wholly fail to see how 
English law can apply to such a trust even though, wMe it 
exists, some of the obligations arising out of such a trust would 
be enforced in accordance with principles of English laiv. 

It is not very apparent, however, how any argument in 
support of the present application can be deduced fi*om this 
doctrine, even if it applied : for, ea; the foundation 

of the jurisdiction is statutory, and the whole discussion turns 
on whether or not the Act by which such an application is 
authorised applies. 

To come to the exact question before me : an application 
was made to Woodroffe J. in In the 'matter of Woom4-mmessa 
Bibee (2) by petition under these two Acts for sanction by the 
Court to the granting of a lease of certain premises the subject 
of a wakf by the mwtwaUi Woodrofie J. declined to make an 
order under these two Acts iq accordance with the established 

(1) (1904) L n.'B, 92 Cb!o, 143.. '■ L.L E. m Ofllo. 2L 
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practice of this Court, but ho made an order as hazi under the 
'Mahomedan law on the authority of the case of Shama Clmrn 
Jtoy Y. Abdul Kabeer (1). I should have considered that judg- 
ment binding on me, but for the fact that I was informed by 
counsel that Fletcher J. on a subsequent similar application 
declined to make an order. I have ascertained that this is so, 
and that he refused the application on the ground that there 
being no statutory authority authorising such an application 
to be made to the Court on petition, it could only be done by 
means of a suit. It, therefore, becomes necessary for me to 
consider and express my opinion as to which of these decisions 
I ought to follow. It is purely a matter of procedure, because 
there is no question that a Judge of this Court does exercise the 
functions of a hazi in such matters. That is clearly laid down 
in the case of Nifmi Clmivd Addya v. Qolam Ilossein (2). It 
has been argued that, inasmuch as Mahomedan law relating 
to endowments has been preserved by virtue of 21 George III, 
Chapter 70, sections 17 to 19, and inasmuch as the kazi was 
able to make these orders, this Court-, administering justice in 
place of a kazi^ should make such orders when applied for. 
The difficulty T have in assenting to this argument is that, 
although provision is made for the application of Mahomedan 
law ill certain matters, there is no provision by which Maho- 
medan procedure is introduced into this Court. There is, 
therefore, no basis for foliowing the procedure under which 
Justice was administered by the kazi The procedure of this 
Court is regulated by its own Orders and Rules and the Code 
of Civil Procedure, and even, when administering Mahomedan ■ 
law, thiS' Court does not vary its practice with regard to Maho- 
■medan cases. If it were to do so, many curious positions might 
arise;' For example: if two Mahomedans were , litigants, and 
one called a number of English and Hindu .witnesses whHa 
the other relied on his own testimony, it would apparently "be 
obligatory to apply the rule of Mahomedan law, that if a de* 
Tout Mahomedan has sw^oni to a certain fact upon thdMmun^.. 
Ms evidence' must be. accepted in preference to that of . any : 

(11 (1898) 3 a W. K. 15S. { 2 ) (1909) LX. K..37 Calc. 179, IS7. 
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infideL I need not^ say tliat that , rule -of ■ Mahoniedan law 
does not apply to this Court. I agree with the view taken by 
Fletcher J. that the Court cannot deal with this matter unless 
it is brought before it by means of a suit, there being no statute 
authorising the matter to be brought in any other way. 
Whether facilities for such applications in both Maliomedan 
and Hindu cases should be given will no doubt be considered 
if, and when, new rules are made by this Court under the powers 
given by the Civil Procedure Code to introduce procedure 
by way of originating summons. It lias been argued that the 
old Supreme Court was made, by section 18 of the Charter of 
14 George III, 1774, a Court of Equity and was directed to 
administer justice in a manner as nearly as might be the same 
as the High Court of Chancery, and that this Equity Jurisdic- 
tion of the Supreme Court was preserved by the subsequent 
Letters Patent of 1862, section 18, and 1865, section 19, and 
consequently such an application could be made in this w^y. 
I assert to the first part of this argument, but I do not think 
that it assists Mr. Bagram, for in the old Equity Courts every 
proceeding was initiated by a bill which was equivalent to a 
suit. , It was necessary to have a bill for purposes of dis(30very 
and also for the purpose of reviving a suit which had abated by 
death of a party. I think any argument deduced from the 
procedure of the Court of Chancery would tend to destroy, 
rather than support, the contention that I have any jurisdic- 
tion to deal with this matter without a suit being filed. I 
regret to have to come to this coneliision, because I think that 
the jurisdiction to make suchorders,if it existed, woiilci be a 
beneficial jurisdiction and would save expense. I am , however, 
quite clear that it is not beneficial to make such orders unless 
the jurisdiction to do so is clearly established. In this city, 
orders of the Court are accepted and acted on by conveyancers 
practically without question. 'No one investigates the Juris- 
diction of the Court to. make orders as practitioners under a 
more exact system- in England would do. It would bo most 
regrettable if, after the Court had, made such' an; order and , a 
mortgagee or purchaser had dealt with propei^y on the Mtk^ 
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of such an order, the validity of the order was questioned in a 
suit, and the Court was oompelled to hold that the original 
order was made without jurisdiction and was therefore invalid. in re. 
Though I have been much pressed co make this order, and the 
intending purchaser is said to be willing to act upon such an 
order if made, I think it is really to his interest that no order 
should be made which might be contested or qnestiored after- 
wards, and that he should be protected by an order properly 
made in a suit. If a suit is filed, it will be necessary to consider 
the question raised by Mookerjee J,, but not decided, in Nemai 
Ghand Addya v. Golcmi Hossein (1), as to whether the hazi 
could and the Court can authorize a sale of wahf property. 

I should wish to hear the question argued before expressing an , 
opinion about it , but I may say that at present I do not asso- 
ciate myself with Mookerjee J.’s doubt on the sxibject, and 
speaking off-hand, I imagine that so manj^ such orders have 
been obtained in suits on the Original Side of this Court that 
the power to make a decree granting sanction is not open to 
question by one Judge on the Original Side. There will be 
no order on this application for the reasons already given. 

Attorney for the petitioners : K. L. BmraL 

j. a 

(1) (1909) L L. R. 37 Calc. 179, 187. 
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Before Mr, Justice Barington mid 'M.r, Justice Teumn* 

EMPEROR. 

V. 

PRAMATHA NATH BOSE.* 

False Evidence — Deposition under compulsion — Privilege — Incriminating sfMe-" 
menu in cros$~emmmatio7i made hy a party to a suit after obiection taken, 
not by deponent personally, hut by Ms pleader —Admissibility of the state* 
ments on subsequent trial for giving false evidence— Oompelled to amimr 
Evidence Act {I of 1872) s. 132, proviso. 

An ineriminating statement in a deposition made by a patty to the suit 
in cross-examination in an.swer to questions relevant only as affecting his 
credit, and objected to, not by the deponent himself but by his pleader. Is 
not admissible against him on his subsequent trial for giving false evidence, 
he being in fact “ compelled to answer ” within the meaning of section 132 
of the Evidence Act, 

Such objection may be taken by counsel or pleader representing the 

party. 

Thomas v. Newton (1) and Hex v. Adey (2), distinguisheci 
Queen v. Oopal Doss (3), explained and distinguished. 

Per Tetjnoit J. When such an objection has been taken and overruled, 
if any objection or privilege personal to the witness remains, it is still open 
to him to assert that objection or claim that privilege. 

The accused filed a verified written statemenfc, on the 12th 
November 1907, as a defendano in suit No. 462 of 1907 on cer- 
tain hand-notes, in the court of the Subordinate Judge of Burd- 
wan, which suit w'as transferred to the Additional Subordinate 
Judge, denying having borrowed money on two hand-notes, 
and alleging that they were forgeries. The suit was, howwer, 
decreed against him on the 26th August 1908. There was 
another suit pending against him. No. 451 of 1907, in the same 
Court upon another hand-note. At the hearing of the latter, he 

*0overnm9nt Appeal No. 3 of 1910 against the order of H. Panton, 
Sessions .Judge of Burd wan, dated Nov. 27, 1909. 

(1) (1827) 1 Moo. & M. 48n. (2) (1831) I Moo. & Bob. 94. 

(3) (1881) I. L. R. 3 Mad. 271. 
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was examined as a witness, and admitted, on the 28th August, 

. on being questioned in cross-examination, that he wTote the Emperor 
hand-notes which were the subject of suit No. 462, and that he pbamatha 
had borrowed the amounts mentioned therein. The accused Bose. 
did not himself decline to answer the questions, which were 
relevant only as affecting his credit, but his pleader objected 
to them on his behalf, though in spite of such objection the 
questions were allowed, and the accused then made the state- 
ments referred to. The plamtiffs, in suit No. 462, thereupon 
applied for sanction to the Additional Subordinate Judge 
to prosecute the petitioner under section 193 of the Penal Code, 
but the application was refused. They then appealed to the 
District Judge of Burdwan, Mr. Peterson, who granted the 
sanction on 11th May 1909. A complaint was then made be- 
fore Babu Modeswar Singh, Deputy Magistrate of Burdwan, 
against the accused, and he was tried and convicted under 
section 193 of the Penal Code on the 28th September. He 
appealed against the order to the Sessions Judge, Mr. E. 

Panton, who, by his order dated the 27th November, acquitted 
him on the grouxid that his deposition of the 28th August 1908 
was not admivssible against him, under the proviso to section 
132 of the Evidence Act, on the subsequent trial for giving 
false evidence, and that, apart from it, the other evidence was 
insu-fficient to establish the falsity of the allegations in the 
written statement of the 12t]i November 1907. The Local ' 
Government now appealed against the order of acquittal. 

The Deputy Legal Remembrmicer (Jfr. Orr), for the Crown. 

Buhl Dashurathi Sanyal and Babu HaradJmn CMUerfee^, for 
the accused. ■ 

Haringtoh J. This is an appeal against the order of the 
•Sessions Judge of Burdwan setting aside on' appeal the convic- ■ 
tioii and sentence passed on. one .Pramatha Nath Bose who was 
.convicted of an offence under .section .193 of the Indian Penal 
Code by the Deputy Magistrate'., of ;-Burd%¥.an. The facts ar© 

[tliat the defendant verified and filed - a written statement in 

.'■.■'"'..".■■ h .- 112 ■ 
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1910 suit No. 462 of 1907. In suit No. 451' of 1907 the defendant 
Emperor 'gave evidence and was cross-examined with a view of showing 
Phamatha certain statements he had made in the written statement 

he had verified and filed in suit No. 462 of 1907 were false. He 
Harinotoh . admitted they were false, and on the strength of that admission 
' he was prosecuted and convicted before the Deputy Magistrate. 

The learned Sessions Judge set aside the eonviction on the 
ground that, under the proviso to section 132 of the Evidence 
Act, the answers given in cross-examination at the trial of suit 
No. 451 of 1907 could not be proved against him on a charge of 
having made false statements in the verified written statement 
he filed in suit No. 462 of 1907. 

For the Crown it is contended that the answer was not one 
the witness was compelled to give, and, therefore, that the 
proviso to section 132 does not apply. 

There is nothing on the record to show that any objection 
was taken when the questions, on which the admissions were 
elicited, were put. It is conceded that the witness did not him- 
self refuse to answer, but there was evidence that Ms pleader 
objected when the questions were put, but the objection was 
overruled, and this evidence the learned Sessions Judge ac- 
cepted as true. 

It must be taken, therefore, that the question was objected 
to, and that the witness answered after his objection had been 
overruled. The question is, when a witness answers under 
such circumstances, has he been compelled to answer. 

It is contended for the CroWn that the objection to answer 
must come from the witness, and that an objection taken 
by counsel or pleader must be disregarded, and in support 
of this proposition two cases tried by Lord Tenterden,, TJm^ms' 
V. Newton (1) and Rex v. Adey (2), were cited. 

I very much doubt whether the strictness which obtained 
in Lord Tonterden^s time 'would be enforced in these days, but 
even if it were, I think the cases are distinguishable from the 
present. In those days the parties were not competent mt- 
nesses. The objection, therefore, must have been taken by 

(1) (1827) 1 Moo. & M. 4an. (}) (183.1) 1 Moo. Rob. 0-1 
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comse], not on behalf of Ms client, but on behalf of a witness i9io 
for^whom he had' no authority to act. It may well be, therefore, Empehob 

that while counsel could not be heard to assert the privilege pbamItha 
of a witness for whom he is not appearing, he might be heard 
to assert the privilege of a party whom he iS' authorized, to H^miKOToisr 
represent.' 

In my opinion the objection may be taken by counsel or 
pleader, and the cases tried before Lord Tenterden do not apply. 

The deposition has not been taken in the form of question 
and answer, so we have not before us the precise form of the 
question and the answer ; but, inasmuch as the result of the 
questions was to elicit an admission that the defendant had 
made a false statement in a verified written statement in 
another case, I take it that the questions must have been 
framed under section 146 {3) of the Evidence Act for the pur- 
pose of shaking the witness’s credit and injuring his character— 
for the questions were not relevant to any issue in uit No. 451 
of 1907, except in so far as they went to the defendant’s credit. 

Now, the questions being questions only relevant as affectirg 
the credit of the defendant, and the defendant having by his 
pleader objected, it became the duty of the Court under section 
148 to determine whether the defendant should be compelled 
to answer tli'C question or not. 

In my opinion, in overruling the objection made, the Court 
decided that the question was one which the witness must 
answer, because it appears to me idle to say that, having over- 
ruled the defendant’s objection to answ^'er the question, the 
Court can say the question is, one wdiich the defendant is under 
no obligation to ans'wer. 

The point wm. considered in the ease of The Queen v. Gopal 
Doss (1) by a Full Bench of the Madras High Court, and them 
w’-as a difference of opinion between the Judges composing the 
Bench. In that .case Salem sued Clopal and Vallaba on a pro- 
missory note '.for Es. 1,000 under Chapter', XX'XIX .of Ihe 
Civil Procedure Code. GMpal.and Vallaba made afficiavihs in 
order to get leaveTo defend. Gopal denied his signature : the 

, (l), (ISSD I. .L. 271.' 
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iOlO 

Empekor. 

. . ' !?. 

Fbama.tr a 
Nath Bosiii, 

Haihxgtoh 

J. 


plaintiff proceeded against Valiaba only. Vallaba, when exa- 
mined on his own behalf, said that he wrote both signatures on 
the note at the instigation of Salem, the plaintiff, and received 
Hs. 100, a ring, a watch and some muslin for doing this. 
Judgment was given for the plaintiff' Salem against Valiaba. 
On this Gopal prosecuted Salem and Valiaba, the latter for for- 
gery and fraudulently using a false document, and the affidavit 
made, by Valiaba and the deposition he gave in the suit were 
admitted in evidence against him. The.question arose whether 
they were property admitted. The affidavit was clearly volun- 
tary ; there was no obligation on Valiaba to ask leave to defend, 
nor was be in any way compelled to make any of the state- 
ments which he made in the affidavit. Then the statements 
which he made in the deposition, to the effect that he had forged 
the note, appear to have been made in examination-in-chief as 
a defence to the plaintiff’s claim. This distinguishes the Madras 
case from the present one, for a statement made by a defendant 
in exanunation-in-ehief, as an answer to the plaintiff’s claim, 
stands on quite a different footing from an admission obtained 
from a defendant in cross-examination after objection to the 
question has been taken by the defendant’s counsel. 

It is unnecessary to discuss the distinction between answers 
given by a party giving evidence on his own behalf to que.stions 
put by his counsel, and answ’ers elicited from him in cross- 
examination by counsel for the other side, for in this case the 
questions w'ere objected to. 

In the present case the party, after giving evidence in his 
own behalf in chief, was cross-examined by the opposite party, 
and questions were put suggesting the commission of a criminal 
offence. This was objected to by the pleader for the party to 
whom the questions were put. The objection was overruled, 
and the party thereupon became bound to answer. 

On these facts he was, in my opinion, “compelled to answer” 
within the meaning of section 132 of the Evidence Act, and the 
answ'ers cannot be used against him when he is pro.«ecuted for 
the offence which he admitted in those answ'ers. In my opi- 
nion the appeal should be dismissed. 
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' ; Teu.non J. ' The facts of this case have been 'dearly stated 
in the jndgnieiit of my learned brother and need not be again 
set out. The sole qiiesbion in the appeal is whether the incri" 
minating answers^ of which the Crown sought to make use 
against the accused, were answers which the accused, as a 
witness' under cross-examination, had been “compelled’’ to 
give within the meaning of section 132 of the Evidence Act. 

" It " has been suggested in argument that the proviso to' 
section 132 of the Evidence Act protects every statemem^ made 
by a witness. As present advised, I am unable to accede 
to this contention, and am of opinion that the sections draw 
a distinctioii|jbetween statements voluntarily made and answers 
given under constraint from the Court after objection taken. 
In this view I am supported by the case of Queen v, Qofed 
Doss (I) and Moher Slmihli v. Queen-Empress {2). 

I am, further, not prepared to assent to the contention that 
when an objection, whatever its nature, has been taken and has 
been overruled, the witness is thereby compelled to answer. 
It appears to me that in general, when overruling an objection 
to a question, the Judge decides merely that as between the 
parties to the suit the question is admissible ; when the question 
is thereafter put to the witness, if any objection or privilege 
personal to the witness remains, it is still open to him to assert 
that objection or claim that privilege. 

In the present case it is conceded that the accused did not, 
by his own mouth, claim any privilege or make any objection, 
but it has been found — and I think properly found — that the 
pleader who represented him in the s"uit in which he was ex- 
amined, did, in fad, object to the questions now under con- 
sideration, and that the objections taken were overruled, ' We 
have then, in my view, to determine, first, the mature of the 
objection taken ; and, secondly, if the objection was one framed 
with regard to the provisions of section 132 and .section 148 of 
the Evidence Act, whether it was sufficiently taken' by the wit- 
ness now the accused. 


IMO.':' 

EMri!BO.R. 

«?* 

Pbamatha 
Nath Boss, 

Tbuko'N J , 


m (1803) T. h. B. *21 Cate, 


{!) (iSHl) L ,n. :R.,3'.|Iad. til. 
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1910 With, regard to the second point, it has been contended 

Bm^ksoe. on behalf of the Crown that the objection mu.st come from the 
Pkama,to. 4 . witness himself, and in support of this proposition the oases of 
Ha th B osh. Nev)ton (1) and Rex v. Adey (2) have been cited. It 

I'itjNON j. is by no means clear that this rule of English law has been ex- 
tended to India, and there appears to be no Indian authority 
on the point. In the present case it is, however, unnecessary 
to decide whether, in the case of witnesses in general, objections 
of this nature may or may not be taken on their behalf by 
counsel or pleaders appearing in the suit. In the suit in whieh 
the accused was examined as a witness, he was himself the 
defendant, and the objection taken was taken on his behalf 
by the pleader who represented and acted for him. In this 
state of facts, if it be found that the objection taken was in 
fact an assertion of the witness’s privilege in respect of incrimi- 
nating answers, there was, in my opinion, a sufficient assertion 
of the privilege by the witncs.«. 

We have then to determine the nature of the objection 
taken. It is to be regretted that no record of the objection 
was made by the Judge who tried the original suit, and that 
the exact terms of his objection were not ascertained from the 
pleader when under examination in the oriminal proceedings. 
It is, however, clear that under the provisions of section 146 
of the Evidence Act the questions were relevant or admissible, 
and it is further clear that they were relevant only in so far as 
they affected the credit of the witness by injuring his character. 
Now, under the provisions of section 148 of the Act, when ques- 
tions are relevant only as affecting character, it is in the discre- 
tion of the Court to compel an answer or to excuse the witness. 
In this state of facts, no other possible objection to the questions 
appearing, I am of opinion that I ought to presume and to 
hold that the objections taken on behalf of the witness were in 
fact objections framed with regard to the provisions of section 
148 of the Evidence Act, and that in overruling those objec- 
tions the Court, in the exercise of its discretion, decided that 
the witness must and was bound to answer. 


(1) (1827) 1 Moo. & M. 48n. 


(2) (1831)1 Moo. & Rob. 94. 
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In this view, I am of opinion that in the present ease the 1910 
witness was in fact compelled to answer within the meaning of empebob 
section 132 of the Evidence Act, and that, under the proviso 
to that section, the answers could not be proved against him Bosb. 
in the criminal proceedings. For these reasons I agree in fEwoN 
dismissing the appeal. 

*!. H. M. . - Appeal dismissed. 

PRIVY COUNCIL. 


DAMODAR DAS 

V. 

LAKHAN DAS. 

[On appeal from the High Court at Fort William in Bengal.] 

Limitation — A dverse possession-— Dispuie betiveen senior and junior chelae as 
to succession to Hindu maths — Ehrarnania alloUing one math to senior 
chela in perpetuity and the other to junior chela as adhikari— Suit instituted 
within twelve years from senior chekds death , hut 27 years from date of elrar- 
nama — Hindu Law-'-En^doivnieMt. 

The Moliant of the temple of a Hindu idol who was in possession of two 
maths, on© at Bhadrak and the other at Bibisarai , died leaving two chelas, or 
diseiplo.s, between whom a contro^^ersy arose as to the right of succession to 
til© maths and the property annexed to them. The dispute was settled by 
an arrangement embodied in an e/t’mmama, dated 3rd of November 1874, exe- 
cuted' by th© senior chela in fa%'oiir of the junior c/tefa, by wbieh the math at 
Bhadrak was allotted in perpetuity to the senior chela and his successors, 
.while th© math at Bibisarai and the properties annexed to it were allotted to 
tli 0 jimior chela (doseribed tlierein as an adldkan) .and his successors for the 
purposes connected with his math, subject to an annual payme.nt of B'S. 15 
towards tit© expenses of tlie Bhadrak math. Less than tw'elve j^ears alter th© 
death of the senior chela, but eon-^iderabiy more than that period after th© date 
of th© ehrarnama, the appellant, the successor of th© senior chda, brought a suit 
against the junior chela to recover possession of. the properties annexed to the 
Bibisarai inath, on the allegation that the^* v;ere d&butter property dedicated 
to the 'R'orshlp arnl service of the. x>iaintifi”s idol, and held by the respondent 
(repre-senting the junior chela) as an adhiMrl in charge of th© Bibisarai' 
and asserting it to be a m.-ath subordinate to th© Bhadrak nmth : — , 

Held (afllmiing the decision of the High Court), that tho property dealt 
with by^'the elrarnama w^as, prior to its date,, to. bo regarded as vested not 

♦ Present ; Loeo ^lAeNAGHTE.K, Lobd Colliks, and, S ib Arthitb Wibson. 


1910 

March 2 ; 
Jum 7. 
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in theMohant, but in the idol, the Mohant being only its representative and 
manager, and consequently that from the date of the ekrarnama the possession 
of the junior chela, by virtue of its terms, was adverse to the right of the Mol, 
and of the senior chela as representing that idol, and that the suit was barred 

by limitation. 

Appeal from a decree (6th June 190.5) of the High Court at 
Calcutta, which reversed a decree (30th September 1902) of 
the Subordinate Judge of Cuttack. 

The plaintiff was the appellant to His Majesty in Couneii. 

The suit out of which this appeal arose was brought on 17th 
July 1901 to establish the plaintiff’s right to, and to recover 
possession of, a math called the Bibisarai math and property 
appertaining thereto, situated in pergunnah Jajpur in the dis- 
trict of Cuttack, as belonging to the Thakur or idol Sri Gopal 
Jiu, and as such being part of the endowed property of the 
Bhadrak math in the district of Balasore of which the plaintiff 
was the Mohant. 

The plaintiff alleged that Sriram Das, bis guru and pre- 
decessor in the mohantship of the Bhadrak math, had. on 
succeeding to that office, a dispute with the defendant, who 
claimed to be the successor to the mohant, ship ; that litiktion 
ensued which was eventually settled, at the instance of some of 
their mutual friends, by an agreement with the defendant, the 
terms of which were set forth in ekrarnamas executed by Sriram 
Das and the defendant on the 3rd November 1874, whereby 
the math and properties at Bibisarai were to be held by tlie 
defendant as an adhikari or manager subordinate to the 
Bhadrak math ; and that the defendant had ever smce so held 
them. The plaintiff further stated that Sriram Das died on 
18th July 1889 ; that he had succeeded Sriram Das as Mohant 
of the Bhadrak math ; and that the ekrarnama executed by 
Sriram Das being null and void as against him, he was entitled 
to possession of the Bibisarai ,nafh and the property apper- 
taining to it. He alleged his cause of action to have accrued 
on the death of Sriram Das. 

The defence .set up was that the suit was barred by limita- 
tion, as neither the plaintiff nor his predecessor had been in 
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posBossioii of the disputed property within twelve years previous 
to the institution of the suit. The defendant denied that Sri- 
ram Das had died on 18th July 1889, as alleged by the plaintiff, 
and stated that he had been in adverse possession of the 
properties in suit from the 3rd November 1874, and had 
thereby acquired an absolute right in respect of the disputed 
properties, and that the alleged rights of the plaintiff and his 
predecessor, Sriram Das, had become extinguished. 

Issues were raised on the questions raised by these pleadings. 

It was established by the evidence adduced by the plain- 
tiff, and found as a fact by both Courts in India, that Sriram 
Das died on the date alleged in the plaint : and it was also 
established that the Bibisarai property in dispute had for a 
long period of time been a part of the dehutter estate of the 
idol Sri Gopal Jiu, and was appurtenant to the Bhadrak math, 
and that the management of the Bibisarai Tuath and property 
had been in the hands of an adhihariox agent appointed by, 
and subordinate to, the Mohant of the math at Bhadrak, the 
of the said idol. 

As the defendant, when called upon, did not produce the 
ekrarnama, dated 3rd November 1874, which the plaintiff 
alleged was executed by Srham Das in the defendant’s favour, 
a certified copy of it, procured from the Registration office, was 
put in evidence by the plaintiff. This document recited that 
Sriram Das’sgtiW, Mohant Kripa.smdhii Das, diedio. 1275(1868), 
and that he (Sriram Das) tos thereupon installed as Mohant, 
and had been ever since ^‘maintaining the sheba and puja of 
the said Thakur, and performing the duties of Mohant without 
interruption that his co-disciple Lakhan Das, ‘Hhe younger 
disciple of ' my deceased gum, had commenced litigation in 
forma pauperis for recovery of the mohantship ; and that 
certain of their Mends, in the capacity of arbitrators, had made 
a settlement of their disputes in the manner set forth in the 
follo'wing paragraphs :— 

Sobordioate to thmmath tbera la, within the areas o! mouzahs Bibi* 
mtmi and Basabatar in pergiinnah Jajptir, a math known as Bibisarai math* 
On tho death of Mohant Bamayan Das, the founder of the math at Bhadrak, 
his elder ck$h (disciple), Ram Batan Bas, became the Mohant, and the younger 

US 
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fmih% Ptirsoljtira Daw, foondedi the math at Bibwami and acffoired goTo© 'lands 
as d^huU^T of tlio said Thakwp of th© Bhadrak nmth-^ and sefc np^ a.g siihstitiites 
of the said Thaktir, tho iTnago.g of the Thakur Gobind Jin anr! Bala Jin, and 
remained in possession and occupation of the .sheba. pnja of the said Thakitrs. 
On his death, Oanga Ram Das, the yonnser disciple of the said Ram Batan 
Das, and co-discipl© of my gum's guru, Mohant Narayan Das remained in 
possession as appointed by Bursotum Das. On his death, his disciple^ Mohan 
Das, having preferred a claim in his own right-, his possession was put a stop to 
under a decision of the Civil Court, and the said math baslieen held in posses- 
sion as subordinate to the math at Bhadrak, Henceforth Lakhan Das aforosaid 
shall, under tho title of adhikari, remain in poss 0 .ssion and cnio^r’mant of th© 
said math as subordinate to th© Bhadrak math, and of the undermentioned 
351 m&ns, 10 glints, 5 biswas of released and resumed lands appertaining thereto, 
in the same manner as the younger disciples of th© former Mohant held and 
enjoyed the said math, and shall continue to perform the sheba, pnja and jani- 
jatra (festivals) of th© said Thakurs Gropal Jlu and Bala Jiu established in th© 
said math. 

**tnd. I and my heirs shall have no right to remove adhikari Lakhan Das 
and his heirs from the possession of the -^sid math and the lands appertaining 
thereto and subordinate to the Bhadrak math : and the snid adhikari shall not 
be competent to exercise his own authority, and he shall not be able in any way 
to transfer to any one the said math and the lands appertaining thereto. 

“3rd. That in order to show the snbordinatene.ss of the said Bibisarai math 
to th© math at Bhadrak, th© said od/i?7jgr?* shall . as a token of respect, pay 
annually a sum of Rs. 15 for the ©xpen.ses of the Thakur at the Bhadrak matht 
and if he neglects to pay this money and allov .s it to fall into arrears, then I and 
my heirs shall bring some lands under attachment and collection of the Bhadrak 
math, a portion of the lands appertaining to the said ynath sufTieient for the 
realization of the arrears, and after realizing the arrears restore tlie land to his 
possession. If there be any business or a litigation in connection with math 
at Bhadrak, the said adhikari shall, according to my direction, be present on 
th© occasion, and shall appear at the math, or at any other darhar, or before 
any officer and manage the business.*’ 

Then it is stated that — 

‘‘We, both tho oo-disciples, regarding the said settlement made by the 
gentlemen as the decision and order of the High Court, shall act up to the 
same in every respect. W© now think it proper to get the suits pending In 
til© Civil Court decided according to the said settlement and have them 
struck off. Adhiksri Lakhan Das also has executed a separate elrarnama in 
favour of me, Mohant Sriram Das, in token of adrmssion of this ekrarnama of 
settlement. For this purpose I, Mohant Sriram Das, ha %"0 put adhikari 
Lakhan Das aforesaid in possession and ©njoj^ment of the aforesaid ma£k 
Bibisarai and the lands ..... appertaining to the said moA 
valued at Rs. 2,000, and have made over to him the images of the God Gopal 
Jin and Bala Jiu, and I declare and give out in writing that I fully agree to 
this settlement ekramarm. In future, neither I nor any of my heirs shall have 
any right or power to act contrary to this settlement $krarnama in any way. 

, If we do anything to th© eontrary th© some shall foe inadmissifol©.’^-* 
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, ■ . It was estabHshed by the evidence that the^ defendant was ■ 
piit into and held possession of the property in snit at Bibisarai 
as such adMhari^ that being his description given in applica- 
tions for registration of his name in the Collectorate Register 
{Exhibits 10, 11 and 12, dated 20th February 1877) ; and in 
the particulars given in those applications ho mentioned the 
settlement of litigation between himself and Sriram Das by the 
ekrarm'ma, dated 3rd November 1874, ‘‘according to which,” 
he said, “ I obtained the lands in question along wdth other 
lands for the expense of the Thakurs Sri Gopal Jiu and Bala 
Jiu, established at Bibisarai, ” though he says he held them 
by right of inheritance to the share of a brother in ancestral 
property.” 

In the course of the trial the defendant repudiated all know- 
ledge or connection with the eJcrarnarm, maintaining that he had 
never admitted its existence, that its execution had never been 
proved, tha,t it ought not to have been admitted in evidence 
against him, and that he heud held the property throughout 
adversely to the Mohantat Bhadrakand had an absolute right 
thereto. He did not appear to give evidence at the trial. 

The Subordin9.te Judge held that Sriram Das having died 
on 18th July 1889, as alleged by the plaintiff, the suit was not 
barred by limitation ; that the defendant had obtained pos- 
session under the ehrarnama, and the onus lay on Mm to show 
how and when that possession became adverse to the Moliant 
of the Bliadrak math — an onus he had not discharged ; that the 
ekfarmma could not be admitted in evidence unless satisfactory 
proof of its execution by Sriram Das was adduced, and no such 
proof had been given ; and that there was no evidence of 
adverse possession. On the third issue (as to adverse posses- 
sion) the Subordinate Judge said : — 

Had ili8 transfer of the disputed property been void db it could have 

been contended, on the authority of the Privy Coiineii mling in Gnmmsamhanda 
Pandara StJ^nmvJhi w Fehi (1), that the transferee was a trespasser, 

and that Ins period of adverse possession commenced from the date of the trans* 
lor. But it has l>e©n held. In the ca^ of Arruth Mis»ery» JiiggurnfMh Indra- 
mmmm (2). tliat a shtbuii has got life interest, and that a lease of the endowed 
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property given by bim Is valid to the extent of bi«i life. Conseqaontly^ the trans- 
fer by Sriram Das was valid to the extent of his life, and was not void uh initio. 

** The defendant ought to show w'hen and how his adverse possession com- 
menced. Ho got it by an ehramama which he suppresses and ignores. Before 
the defendant can be allowed to take shelter under the filoa of adverse posses- 
sion, he must show that he ever denied the title of the Moliant of the Sadabrata 
math. On the contrary, the defendant in his verified petitions, Exs. 10, 11 and 
12, filed in the Land Begistration Department, distinctly admits that an elcmt- 
nama was executed between him and Sriram Das on the 2rd of Novfimber 1874 
in order to avoid a ruinous litigation, and that he got the properties under tljat 
deed. If the defendant now chooses to throw the ckrarnama overboard, he 
must show what overt act was done by him from which it can be inferred that 
hemeant to hold the land adversely to the Mohant of the Sadabrata math. 
The plaintiff’s right of action accrued when his guru died within twelve years 
before this suit, and consequently I am of opinion that the plea of adverse 
possession cannot be successfully pleaded against him. 

The defendant does not produce the ehrarnama wdien called upon to do 
so, nor does he come forward to deny its existence on oath. A copy of the 
ehrarnmnaf taken from the Registry Office, has been admitted to prove its exist- 
ence and contents. It is urged by the defendant’s pleader that the contents 
of this document cannot be used as evidence against his client, unless it be 
proved that Sriram Das executed it. As the document is not 30 years old, I 
am of opinion that even if the original had been bt3for© the Court it could not 
have been used as evidence unless its genuineness was legally proved. Tlie 
copy of the dead cannot stand upon a higher footing. But tljere is the evidence 
of Ma«Ihusudan Mahanti that tho executant and ail tlie attesting witnesses of 
the ehrarnama are dead. The original not having been produced by the de- 
fendant, no witnesses can bo called to proim the signature of tho attesting 
witnesses. Madhusudan Hahanti, however, says that ho was pre.sont when 
the ehrarnama was executed, and on hearing the copy read out to him, says 
that this was the ehrarnama. This witness was not cited from before. Ho 
was present in Com’t on his own business, when he -was brouglit into tli© wit- 
ness-box to remedy this defect in the plaintiff’s case. There is no guarantee 
that this witness was present at the time, and I cannot roly upon his allegation 
of having seen the execution of the document. The plaintiff cannot, therefore, 
take advantage of the recital in the ehrarnama that tlie defendant was to hold 
the Bibisarai math as a dependency of the Sadabrata math, ajid f„o pay a 
homage of Bs. 15 per year. . 

*‘As I have found that the defendant’s possession was not adverse to the 
plaintiff’s guru^ or to the plaintift', the defendant cannot be said to have ac- 
quired an absolute title by adverse possession.” 

A decree was therefore made in favour of the plaintiff for 
possession of the property in suit. 

On appeal, the High Court (Rampini and Caspersz, JJ,} 
said : — 

The plaintiff, in support of the deoroo of the lower Court, has contended 
that the ehmmamn should have boon admitted in evidence. tVe oro of opinion 
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that it should have been so admitted and presumed to have been duly exe- 
cuted. It is beyond question that, in November 1874, serious disputes had 
broken out between the defendant and the Mohant Sriram Bas. They were 
both Ghelas of the former Mohant Kripasindhu Das. They claimed a right to 
succeed to the two maths at Bhadrak and Bibisarai. It was arranged between 
them that Sriram Das should continue in possession of the Bhadrak math and 
the defendant of the Bibisarai math Ekrarnamas to this effect were exchanged 
between them. Now, the defendant has been called on to produce the 
eJcrarnarm made over to him. He has not produced it. A certified copy has 
been obtained from the Begist ration Office, and one witness, Madhn Sudan, has 
deposed to its execution. Most, if not all, of the attesting witnesses have 
been proved to bo dead. Tliis person, Madhu Sudan, not be a very ci'edible 
witness, but, under section 89 of the Evidence Act, it may be presumed, in the 
circumstances, that the deed was duly executed. There is no possible reason 
why we should have any hesitation in making this presumption. Now, if the 
plaintiff claims to foe the successor of Sriram Das, he certainly cannot .recover 
the Bibisarai math, for the elcrarnama provides that neither Sriram Das nor 
any of his heirs shall ever disturb the possession of the defendant in the Bibi- 
sarai math. On the other hand, if the plaintiff sues merely as the trustee of 
the idol, to whom the two in strict legal intendment belong, he is met 

by the plea of the defendant’s adverse possession of 27 years. Wo think there 
can be no doubt that the defendant held the disputed math adversely for more 
than twelve years, even before the death of Sriram Das. This is apparent from 
Exhibits 10, 11 and 12, in which the defendant claimed, in February 1877, to 
hold the math by right of inheritance, though he admitted that Xiossession was 
made over to him under the shrarnama of 1874. Sriram Das died in July 1899, 
more than twelve years after the above claim. Furthermore, it would appear, 
from the Frivy Council decision in the case of Gnanasamhanda Pandara Sannodld 
V, Yslti Pandaram (1), that the plaintiff and his preceding skehaits are not in the 
position of the holders of Hfe estates, and that the plaintiff is not entitled to 
contend that his right to sue accrued to him only on the deatli of Sriram Das, 
and that the possession of the defendant, which may have been adverse to 
Sriram Das, was not adverse to him. The decision of the Privy Council, above 
alluded to, is of higher authority than the ruling of this Court in Arruth Misser 
Y, Juggurnatli Indrastmmee (2), on which the Subordinate Judge relies. More- 
over, this Court in a comparatively recent case, Niimoney Smgh v. Jagahandhu 
Boy (3), has affirmed the principle laid down by theii' Lordships of the Privy 
Council in the decision above referred to, and lias hold that each succeeding 
manager or sheJbait of an idol does not get a fresh .start, as far as the question 
of limitation is concerned, on the gi*ound of his not deriving title from any 
previous manager. The ruling in this case is further direct authority for 
holding that the possession of the defendant has been aO along adverse, and 
bars the plaintp"s claim, and the decision in Beejoy Ckunder Bunmrfee v. 
iCa% Prosmm Mookerpce (4) also support® tins view.” 

(1) (1899) I. L. R. 23 Mad 271 ; (2) (1872) 18 W. B. 4Sa 

L. R, 27 I, A* m. m B. 28 Cafe mB. 

(4) (1878) I. 111. B. 4 OflOo. B27. : 
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The High Court therefor© reyerBod the decision of the 
Sabordinate Judge and dismissed the suit. 

On this appeal, which was heard ex parte, 

A. M. Dunne, for the appellant, contended that the High 
Court was wrong in deciding that the suit was barred. The 
appellant’s ease was that the property in dispute, being a part 
of the dehutter property of the Thakur, could not be validly 
assigned or dealt with by the Mohant Sriram Das so as to affect 
the right of the Thakur, and that in any event no such dealing 
with it could be operative beyond the lifetime of Sriram Das, 
and that, therefore, on his death, the ehrarnama and arrange- 
ments made thereunder lapsed and became ineffective. The suit 
having been instituted within twelve years from the date of 
Sriram’s death was, it was submitted, not barred by lapse of 
time. Reference was made to Gnanasanibanda Pandara 8anna- 
dld-v. Vein Pandaram {1) axid N ilmoney Singh v. Jagabandhu 
Boy (2), the latter case being distinguished on the ground that 
the facts of it were entirely different from the present ease. 

The ehrarnama was rightly admitted in evidence, and its 
effect was to show that Sriram Das was accepted by the res- 
pondent as the Mohant of the Thakur at the Bhadrak math, 
and that as such Mohant he agreed to and did appoint the res- 
pondent to a subordinate position as an adhikari, or manager, 
or agent, to be in charge of the subordinate math at Bibisarai, 
and to act in all matters of business under the orders and direc- 
tions of the Mohant at Bhadrak. 

The evidence in the case clearly established the title of the 
Thakur of the Bhadrak math as proprietor of the property in 
suit ; and the terms of the ekrarnama did not confer upon the 
respondent any rights beyond those of a manager and agent 
of properties belonging to the Bhadrak Thakur, and subor- 
dinate to the Mohant of the Bhadrak math. Any rights 
granted to him under the ekramama came to an end on the 
death of Sriram Das. There was no evidence of adverse pos- 

{!) (1898) I. L. R. 23 Mad. 271 : (2> {1898) I, L, R, 23 Cale. 836. 

Ih R. 27 I. A. 69. . 


VOL. XXXVn.] CALCUTTA SERIES. 


session. The respondent took possession under the ekrarnarm, 
and, if so, it was for him to show how and when his possession 
became adverse to the Thakur. This he had not done. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This is an appeal from a decision of 
the High Court of Calcutta, dated the 6th June 1905, which 
overruled that of the Subordinate Judge of Cuttack, dated 
the 30th September 1902. 

The suit out of which the appeal arises was filed in the 
last-mentioned Court by the plaintiff appellant in his character 
as Mohant of the math or temple of a Hindu deity at Bhadrak 
in Balasore, and the object of the suit was to recover possession 
of certain properties situate at Bibisarai in Jajpur, the suit 
being based upon the allegation that the properties were de- 
huUar property, dedicated to the worship and service of the 
plaintiff’s Thakur, and held by the defendant as an adhihari 
in charge of what was said to be a subordinate math of Bibisarai. 

The first Court decided in favour of the plaintiff. That 
decision was reversed on appeal by the High Court on the 
ground that the plaintiff ’s suit was barred by limitation. Their 
Lordships are of opinion that the learned Judges of the High 
Court were right. 

. There is now no dispute as to any question strictly of fact. 
The former Mohant was in possession of both maths and of the 
property annexed to them. He died, leaving two chelas, 
between whom a controversy arose as to the right of succession 
to the maths and the property annexed to them. That con- 
troversy was settled by an arrangement embodied for the 
present purpose in an ekrarmma dated the 3rd November 
1874, executed by Sriram Das, senior chela, in favour of the 
jrmior chela, described as adhikari Lakhan Das, by which the 
math at Bhadrak w^as allotted in perpetuity to the elder chela 
and his successors, while the math Bibisarai, and the pro- 
perties annexed to it, were allotted to the younger chda and 
his successors, for the purposes connected with his math, 
subject to an annual payment of I^. 16 towards the expenses 
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Bhadrak math. The parties to the present suit stand in 
Damodak fjjo place of the elder and younger chelas respontively. 

V. The learned Judges of the High Court have rightly held 

Da.s. "that in pourt of law the property dealt with by the ehrarmma 
was prior to its date to bo regarded as vested not in the Mohant, 
but in the legal entity, the idol, the Mohant being only his 
representative and manager. And it follows from this that 
the learned Judges were further right in holdmg that from the 
date of the ehrarnama the possession of the" junior chela, by 
virtue of the terms of that ehrarmma, was adverse to the right 
of the idol and of the senior chela, as representing that idol, 
and that, therefore, the present suit was barred by limitation. 

For these reasons their Lordships will humbly ad^^ise His 
Majesty that this appeal should be dismissed. As the respon- 
dent has not appeared upon the hearing of the appeal, there 
will be no order as to costs. 

j. V. w. Appeal dismissed. 

Solicitors for the Appellant : T. L. Wilson <fc Co. 
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CRIMINAL REVISION. 

Before Mr* JuMiee Harington and Mr. Justice Teunon. 

BHAIRAB CHANDRA KOLA Y 

V. 

CORPORATION OP CALCUTTA.* 

Joint Penalty — Joint Conviction, legality of — Calcutta Municipal Act {Beng» 

111 of 1899) f 83. 444 and 674 — Disobedience of order under s. 444 (2) 

by two persons. 

The owner and an occupier of a house in Calcutta were jointly convicted 
of disobedience of an order under section 444 of the Calcutta Municipal 
Act, and a joint penalty of fine was imposed upon them : — 

Meld, that the joint conviction and the joint penalty were illegal, each 
of the accused being guilty of a separate offence. 

The petitioners, one of whom was the owner and the other 
an occupier of the premises 26-1 and 26-2, Sett Bagan Lane 
in the town of Calcutta, and who both resided therein, were 
Jointly tried by the Municipal Magistrate, convicted, and jointly 
sentenced to a fine of Bs. 50 under sections 444 ( 2 ) and 574 of 
the Calcutta Municipal Act (Bong. Act III of 1899), on the 8th 
March 1910. 

A notice under section 444 (1) of the Act was served on 
them, on the 22nd October 1908, to show cause why they 
should not be prohibited from using the said premises as being 
imfit for human habitation. On the 1st December 1908, the 
Magistrate passed an order under section 444 of the Act, pro- 
hibiting the further use of, the premises for habitation and 
allowing three months’ time either to vacate or to improve 
the biiiidings, and to obtain the required certificate from the 
Chairman, The petitioners were prosecuted for disobedience of^ 
such order and convicted and sentenced as above. 

Bahi Jmneiidra Nath .Barhaf, for the 'petitioner. 

Bahn Debendm Clmndra. Mallich^ iot ihd Cotim 

* Oriinina! Eo vision ' Ho. . 593 of 1910 .against the. order of Amritalal 
•'>Io(?kerjee, ^i^funicipal Magistrate of' Calcutta, dated Bfarch 8, 1910. 
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. : .HAEmOTOK,, AHB. Teuton, ,JJ.- This is a.Eiiie ealling upon 
the' :Miinicip.al Magistrate and on the Chairman of the Corpora- 
tion to show cause why the conviction and sentences passed 
on the accused should not be set aside on the ground that .the. 
joint penalty passed on 'the two accused on the 8th March last 
is illegal 5 and on certain other grounds which it is unnecessary 
for us now to deal with. 

What happened is this. There was a house which, under 
section 444 of the Calcutta Municipal Act, had been found to 
be unfit for human habitation. An order was issued prohibit- 
ing persons from using the same, or suffering it to be used for 
the purpose of human habitation. Of the two accused, one is 
the owner and the other was apparently occupyiiig the building 
with him. These two persons have been convicted under 
section 444, clause (2) read with section 574 for disobedience of 
the order of the Magistrate made under section 444, clause (2). 

In each of these two persons the act of disobedience was a 
separate offence. In our view the passing of the Joint con- 
viction and joint penalty on the two persons, each of whom 
committed an offence, is not ^^^arranted by .any provisions of 
law. 

We have perused the explanation of the ]\Iagistrate, and 
we have heard the learned vakil who shows cause against the 
rule. ^ Neither tlie learned vakil nor the Magistrate are able 
to support the sentence under any provision of the law. 

The result is, wo must make the rule absolute on i he ground 
that the passing of the joint penalty on the accused who are 
guilty of separate offences is- illegal. We, therefore, set aside 
the conviction and sentence passed on .the accused, and direct ' 
that the case be re-tried. The fine, if paid, must be refunded. 

Mule absolute. 
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o.nd Mv. Justice Doss. 

bipin behaRI MITRA 

JATINDRA NATH GHOSE.* 

Mortgage-~Wxecution-Stay of sale in execution . I 

tion of Court to stay sale—Waiver on hehalt nf ' '^“'** 0 - 

t^n~Cmardian-ad-litem, right of—Beneft! / °f fresh sale-proclama- 
to ^rnpugn sale afterutards for Jnt of ftl 1 ^f -nMed 

petty Act (IV of 1882) s. 89~Civil pJlT ^f^l^or^Transfer of Pro- 

Procedure Code (XIV of 1882 ) s.m 
The Court has jurisdiction to order stav of, . ■ 

(8) r.i««i ». " am s„„,^ 

There is no conflict between s so of .i „ 

titf r* 1882 SeT®'' Act and 

with the Court’s order-absolute for sale th i ^ “ concerned 

of the sale. The two .sections dZeT'\r^^ 

Even if an order of the • ^tteient matters. 

party, who has obtained .and enjoyed ZZ^bI 1 ‘o a 

round afterwards and ask that the order shoil 

disregarded. should be treated a,s a nullity and 

Tlie guardian ad litem appointed bv rt,o n 
entitled to make applications on behllf of w good faith is 

w^ive the right of the minors to a fresh sH " «'o power to 

o t^e sale, p tlie po.stponeinent enured to'^thrLT^-'^r^f Postponement 

auction-pureLasersllnd AppeaflN^ the 

sundari Dasi, the decree-holder*" ^ ^^rul- 

On the 20th July I8qfi i 

nsthOhoseeWd.. Mr'igaJ Manindia- 

•Ap,.»„ ^ Behan 

Krishna Banerjec, Subordinate Judi^'of T'"“‘ of ftaj 

(•) (.*«> 1. L. a 31 c*. 3,3; nZT, “* “• '« 
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Mitra. Oji a suit based on the said bond, a mortgage-decree 
was passed on the Wh December 1899. In this decree all the 
previous and subsequent mortgagees were parties besides the 
mortgagors. The decree was executed on the 27th November 
1900. While the execution case was pending, Siirendranath 
preferred an appeal against the decree and got an order from 
the High Court for stay of the execution case, upon depositing- 
Es. 2,000 and furnishing security to the satisfaction of the 
lower Court, The sum of Es. 2,000 was deposited, but upon 
failure to furnish security, the mortgaged properties were sold 
free from all incumbrances and purchased by one Jogendra 
Chandra Ghose at Es. 1,08,660. Subsequently, the said decree 
was set aside by the High Court, and a fresh decree was passed 
in lieu of the original decree. The sale was thereafter set aside. 
The fresh decree passed by the High Court was then executed, 
and in this execution case the minor sons of the deceased 
judgment-debtor were made parties, and their mother was 
nominated by the decree-holders as the guardian ad liteM of 
the minors. She expressed her unwillingness to act as their 
guardian. Thereupon, the nazir was appointed the guardian 
ad litem by the Court. The 14th of July 1902 was at first 
fixed as the date of sale. On the 11th July all the Judgment- 
debtors, major or minor, applied for 3 months’ time to enable 
the Collector to make necessary inquiiies for taking the 
properties under the Court of Wards and for paying off the 
debts due to the decree-holders. On that application two 
months’ time was granted to the Judgment-debtors for making 
the necessary inquiries, on condition, among others, that 
they would waive their right to a fresh sale-proclanmtion, 
and making other objections regarding the irregularity in pub- 
lishmg the sale-proclamation. The judgment-debtors com- 
plying with the conditions, by a written application, the sale 
was postponed till the 15th September 1902. On that date 
the decree-holder’s uncle, Bipin Behari Mtra, who lives 
Jointly with the decree-holder, and who was one of tho prior 
mortgagees, purchased all the mortgaged properties in the dis- 
trict of Backerganj, and Ms friend, Bipin Behari Bhattacharji, 
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purchased the judgment-debtors’ house. This was the sale 
which was sought to be set aside in the case now on appeal. 
One of the grourds was that no waiver could be made on 
behalf of the minor judgment-debtors. 

The Subordinate Judge held that the Court had no power 
to adjourn the sale of the mortgaged properties with a view 
to give time to the mortgagor to raise money to pay off the 
decree, and that the nazir, who had been appointed guardian 
ad litem of the minors, did not act properly, or for the benefit of 
the minors, in filing the petition of postponement of the sale and 
waiving a fresh sale-proclamation. He, therefore, held that 
the minors were not bound by the act of the nazir and set 
aside the sale. 
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Dr. Rashbehary Ghosh (with him Babu Tarahishore Chaudhuri, 
Babu Prabhash Chandra Miira, Babu Jadumth Kanjilal and 
Babu Hari Char§n Gangtdi), for the appellants in Appeal 
No. 313. The mother is not competent to supersede the nazir 
as guardian; Jwala Dei v. Pirbhu (1), Venkata Chandrasekhara 
Raz V. Alakarajamha Maharani (2) and Krishna Pershad Singh 
V. Gosta Behari Kundu (3), There is no finding of fraud. 
Sale has been set aside on the groxmd that the Court had no 
jurisdiction to allow postponement. There is no authority for 
holding so. Shyamkishen v. Sundar Koer (4), relied on by the 
learned Subordinate Judge, does not hold that the Court has 
no jurisdiction. There is no conflict between section 89 of 
the Transfer of Property Act and section 291 of the Civil 
Procedure Code : Bibijan Bibi v. Sachi Beioah (6). 

On the question of the guardian’s right to a waiver, the case 
of Imchmeswar Singh v. Chairman of the Darbhanga Munici- 
pality (6), relied on by the Subordinate Judge, has no bearing. 
Mussamut Bibee Efatoonnissa v. Khondkar Khoda Newaz (7) 
is inapplicable. The minors have enjoyed the benefit of the 
postponement. They are now estopped from questioning it. 

(1) (1891) I. L. B. 14 Ail. 3u. (4) (1904) I. L. E. 31 Calc. 373. 

(2) (1808)1. L. E. 22 Mad. 187. (5) (1904) I. L. E. 31 Calc. 863. 

(3) (1907) 5 C. L. 3 . 434. (6) (1890) I. L. E. 18 Calc. 99. 

(7 (1874) 21 W.E. 374. , 
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As :regards the' plea of- irregularity, it - imist be established that . 
inadequacy of price at the sale was the result of the irregularity : ; 
MaJmhif PersJmd Singh v. DhanuMhari Singh (1), Ismati 
Kfmn Y, Abdul Aziz Khan {2), Roy Qotvree Nath Sahoy y. Shah 
Fukeer GhawJ (3), Baijnath Goenka v. AlaMraja Sir Mavanestoar 
Prasad Singh {i) and Gajrajmati Teorain v. Alcbar Hmain (5), 
The minor is bound by the consent of the guardian. The 
principle of the case of /S/^eo v. Sukh Lai Singh 

(6) is applicable. 

Mr. B. Chahravarti (with him Babu Surendranath Sen.md 
Bahu Bimal CJmndra Sen Gupta), for the appellant in Appeal 
No. 449. ■ 

Mr. A. Ghaudhuri (with him Bahu Jogesh Chandra Roy, 
Bahu Manrruithanath Muhherji, Bahu Amarendranath Bose and 
Bahu Hiralal Chahraharti), for the respondents. Guardian’s 
consent to certain matters of procedure may be binding, but 
not in matters involving such important issues. In such eases 
absence of bidders may be presumed : Goopee Nath Dohey v. 
Boy Luchmeeput Singh Bahadur (7). Shyamlcishen v. Sundar 
Koer (8) is in my favour. See alsQ Bihijan Bihi v. Sachi 
Bewail (9). If the order was not without jurisdiction, it was 
at least irregular, and then I have only to show that I have 
suffered loss. 

As regards the waiver, it was not good without the sanc- 
tion of the Court. A fresh proclamation must be made under 
the Code. The right to a fresh proclamation is not a right 
inherent in a person. On the question of waiver, see Dhamk^ 
dJmri Singh y, Nathinm Sahu (10). It is a question of fact, 
and we have- to me whether there , was actually a waiver.' 
Did the guardian understand what he was doing I 
iff. B. Chahravarti, in reply. 

Bur. adv\ 


(1) (1904) I. L. R. 31 Calc. 815. 

(2) (1905) T. L. R. 32 Calc. 602. 

(3) (1872) 18 W. R. 347. 

(4) (1907) 6 C. L. J. 163. 

(5) (1906) L L. R. 29 Ail. 196 ; 

B. B. U I A, 37. - 


(6) (1800) I. L. R. 27 Cate. 220, 

, in (1877). I. L. R. 3 Calc. 542. 

(8) (1904) I. X. R. SI Cak. 373. 

(9) , (1904) I L. R. 3! Calc. 863 

(10). (1907) 11 C. W. N. 84B. 
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Jenkins C.J. This is an appeal [No. 313] from an order 
made by the Subordinate Judge of the 24:-Parganas on the 
30th of June 1908, setting aside a sale in execution held as 
far back as September 1902. 

The mortgage, on which the suit and the execution pro- 
ceedings were founded, bears date the 9th of December 1899, 
and thereby Surendra Nath Ghose and Manindra Nath Ghose 
mortgaged the property in dispute to Lalbehari Mittra to 
secure Rs. 25,000. 

On the 25th of September 1899, the mortgagee instituted 
a suit against the mortgagors and certain prior and puisne 
mortgagees for the realisation of his mortgage, ard on the 1st 
of August 1901 a decree was passed on appeal by the High 
Court directing, in the events that have happened, a sale of 
the properties subject to all prior incumbrances, unless the in- 
cumbrancers consented to the sale. On the 18th of January 
1902 an order absolute for sale was made. 

On the 2nd February 1902, Manindra Nath Ghose died and 
was succeeded by his minor sons and heirs, on whose appli- 
• cation the order now' under appeal was made. 

Their mother having expressed her unwillingness to be so 
appointed, the nazir of the Court was, on the 26th of April 
1902, in accordance with the usual practice, appointed to be 
guardian for the suit for the minors. 

The day fixed for the sale of the property was the 14th of 
July, buton the lOthof July the judgment-debtors, the minors, 
being represented by their guardian, applied at the Collector’s 
suggestion for a postponement of the sale for three months, with 
a view to enquiries being made whether the properties should 
be taken under the charge of the Court of Wards. Notwith- 
standing the decree-holder’s objection, tw'o months’ time was 
granted, but it was made a condition of this concession that the 
judgment-debtors should pay Rs. 200 as damages to the decree- 
holder and “waive theh right to a fresh sale-prociamation and 
to making other objections regarding the irregularity in pub- 
lishing the sale-proclamation.” 

On the 14t}i July 1902 a petition was presented by Surendra 
Nath Cihoseandihe uczir or behalf of the minor's, stating that 
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they had broughUEeRs. 200 into Court, and waived ah right 
to the issue of a fresh sale proclamation and ail objections on 
the ground of irregularities in connection with the execution of 
the decree, and they prayed that the decree-holder might be 
directed to receive the Rs. 200 and that the sale might be 

postponed, and Monday the 15th of September fixed for the 

sale,- ■ 


On the same day the Court made an order as prayed, and 
postponed the sale tiU 1 p.m. of the 15th September ’ 1902 
without any fresh sale-proclamation. The Court of Wards 
did not Lake the property under its charge, and in the end the 
sale was held on the 16th of September 1902 as directed, with- 
out any fresh sale-proclamation. At the sale, the present 
appellant purchased the property for Rs. 39,878 subject to 
prior incumbrances, which are estimated at over Rs. 85 000 
On the 13th November 1902 the sale was confirmed and pos- 
session was delivered on the 19th of December 1902. 

On the 29th of August 1903 the minors’ mother applied, 
under the Guardian and Wards Act, to be appointed their guar- 
dian, and on the following 8th of December a certificate was 
granted to her. On the 12th of June 1907 she made the pre- 
sent application to set aside the sale, and this she did, though 
the nazir had not been removed. The petition embodying 
the appHcation charges fraud, illegality ard in.-egularity on the 
part of the decree-holder, and neglect of duty on the part of the 
nazir ; but the Subordinate Judge has not upheld these charges, 
nor have they been advanced before us. The learned Judge,’ 
however, held that the nazir “did not act properly and for the 
benefit of the minors in filing the petition on the Utb July 
maldng the waiver under consideration and. ...... that they 

are not bound thereby.” In coming to this conclusion, he was 
influenced by his view that “ the postponement of the .sale from 
the Uth July to the 15th September, and no proclamation 
havmg been made that the sale would take place on the latter 
date, caused substantial loss to the judgment-debtors.” 

He accordingly set aside the sale absolutely and uncondi- 
tionally, regardless of the fact that Surendra Nath Ghose was 
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not a party, and without any direction as to the piirchase- 
money paid by the purchaser, or the amount expended by him 
in the discharge of prior incumbrances and for other matters. 
By the rules of this Court., section 291 of the Code of Civil 
Procedure, 1882, applied to this sale, and that section empow- 
ered the Court in its discretion to adjourn any sale to a speci- 
fied day and hour ; but it was prescribed that whenever a sale 
was adjourned under the section for a longer period than 7 days 
a fresh proclamation should be made, unless the judgment- 
debtor consented to waive it. Now, on the facts I have nar- 
rated, there can be no question that Surendra Nath Ghose gave 
such consent, and that the nazir, as the guardian for the suit 
for the minors, purported to give his consent. The only 
question is whether, in so doing, the nazir acted beyond his 
powers. That he acted in good faith is beyond dispute. The 
minors’ own mother on the 22nd April 1902 presented a peti- 
tion to the Court whereby she prayed that a proper order 
might be passed for staying the execution proceedings till the 
final disposal of the application made on behalf of the minors 
to the Board of Revenue, Surendra Nath, the minors’ adult 
uncle, joined with the nazir in making the application for post- 
ponement, and submitted to the condition imposed by the 
Court : the petition itself shows that the application was made 
at the Collector’s suggestioi : and the condition was imposed 
by the Court before whom all the material facts -were placed. 
But, then, it is urged on behalf of the minors that even though 
the nazir acted in good faith, he had not the power to waive a 
fresh proclamation : first, because the whole order was beyond 
the Court’s jurisdiction ; and, secondly, because the nazir, as guar- 
dian, had not the power to give up a right vested in the minors. 

The argument that the order was without jurisdiction rests 
on certain remarks contained in. the judgment of the' Court in 
Shyamhishen v. Swular Koer (I) which, it is contended, show 
that in the circumstances it was not. competent to the. Court 'to 
adjourn the sale, inasmuch as it was in execution of ' a mortgage- 
deoree. The contention rests on- a supposed conflict between 

(1) (1004)1. L. B.. 3lCaIc. 373. • 
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section 89 of the Transfer of Property Act and section 291 of 
the; Code of Civil Procedure , 1 882. But I fail to see the coiifl ict^ : 
the one section is concerned with the Court’s order absolute 
for sale, the other with^ the adjournment of the sale directed, 
and so they relate to different matters. Reading the judgment 
in Shyamkishen" s case (1) as a whole, Ido not think, it was in- 
tended to lay down that the order for adjournment was without 
jurisdiction, but only that it was erroneous [cf. 'Bibijan,:B'ibi 
V. SacM Bewail {2)]. But even assuming, for the sake of argu- 
ment,' that .the order 'with which we are concerned v/as erro- 
neous, it obviously is not ordinarilj^ open to a party, who has 
obtained and enjoyed the benefit of an erroneous order, after- 
wards to turn round and ask that the order should be treated 
as a nullity and disregarded. But does it make any difference 
that minors were concerned ? The guardian was clearly en- 
titled to make the application on behalf of the minors (section 
441 of the Civil Procedure Code, 1882), and in iny opinion he 
could consent to waive, as he did, the fresh proclamation, that 
being a condition on Avliich the Court insisted as a term of 
making the concession sought. It is argued that in so doing 
he gave up a right belonging to ■tlie rniiiorB, and that this he 
could not do. But the right -was one created by section '291 
of the Civil Procedure Code, and ms a mere matter of procedure 
in execution prescribed by that section. I tiierefore fail to 
see what there was to prevent the guardiaai , acting as he did 
in good faith, from giving the consent contemplal/ed by the 
section so as to bind the minors thereby. Tiierefore, I hold 
that the minors cannot now impugn the sale on tlie ground 
that a fresh proclamation was not made. 

In this view, of the 'case,, it, is not strictly necessary to con- 
sider how far: the Subordinate Judge’s conclusion as to the loss 
occasioned to the judgment-debtors ^by the waiver of the fresh 
proclamation can be. sustained;- ..but as the maitcjr has been 
discussed before us, and the evidence has been brought to our 
notice, I think it right to say that I am, unable to agree with the 
Subordinate Judge. In effect, he bases his conclusion on the 


(l) a904) I. L. B, 31 Cale. 373. 
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supposition tliat ^ tiie net income of tlie property was not less 
than Rs. 12,000, and that 17|:j?^ears’ purchase was .a fair evsti- 
mate of its capital value, 

111 taking Rs. 12,000 a.s the net income, the learned Judge 
was influenced by the judgment-debtor’s treaty with the ap- 
pellant for a 2 ^'Ufm at that rate.; but nothing came of it, Mr. 
Chaudliiiri has further attempted to support this figure by a 
•statement in Eomesli Chandra Cliakravarti’s affidavit filed on 
the 11th July 1902, in which he says : I made an enquiry 

in the locality, and at the cutchery of the judgment-debtors, 
and came to know and believe th?,,t the annual net income 
thereof would be Rs. 12,000 (twelve thousand), and that the 
value thereof in an unencumbered estate would by no means be 
more than Rs. 1,10,000.” 

This, it is said, shows that the Judge was justified in taking 
the net profits as Rs. 12,000 ; but the affidavit itself indicates 
the information on which this estimate ivas ba.sed, and in this 
oral evidence before the Subordinate Judge, Romesh Chandra 
Chakra varti explains the statement in his affidavit in a manner 
which deprives it of the force that the respondents would as- 
cribe 'to it. 

After careful consideration of the oral evidence, and of the 
tables 'of figures' that hawe been placed before the Court, I am 
not convinced that the net income of the property ivas at the 
time of the sale Rs. 12,000. Mr. Chaudliuri endeavoured to 
support the vieiv that the income of ihe properties could not be 
less than this sum by a reference to certain sett'lemeiit papers. 
•Ko. reliaiice, however, was placed o.n these in the Couit of first 
yinstaiice, and the irderence .sought to be drawn 

from them, rests on t'iio fallacy of identifying' the aiinual value 
of a piece, of land with the sum of the rents payable in respect 
of , the .'several tenures and under-tenures relating to it. The 
acceptance of 17| years’ purchase as the proper multiplier, for 
the purpose, of aiTiving at the capital value of the land rests on 
the evidence of E.aj . Kumar . Singha, a servant of Maharaj. 
Kumar Kristo Da,s'Laha, who speaks to a treaty for the pur- 
chase by his master of the' -property -at. 17| years^ purchase. 
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But this treaty proved infruetuoiis, and it would be a mistake 
to place too much reliance on it. It is true that some of the 
judgment-debtors’ ' witnesses, speaking generally, would put 
the multiplier at 12, 15, 16, 20, ‘Or 25 years’ purchase. But as 
against this there is distinct evidence on the appellant’s side' 
of two specific sales, in one of which the property i?as sold, 
at 6, and in the other at O years’ purchase, and it is contended 
on behalf of the appellants that this represents fair value. 

The figure may appear small, but regard must be paid to 
all the circumstances. First, it must be borne in mind that 
this was a forced sale, and the difficulties that attended an auc- 
tion-purchaser have become proverbial. 

This case has proved no exception, for there is evidence 
that this litigation is financed by the tenants ; whether this is 
purely for altruistic motives may perhaps be doubted. Then 
the character borne by the district in which this pioperty lies 
does not encourage high prices ; it is subject to inroads of the 
sea, and it was treated as matter of common notoriety before 
us by counsel on both sides that the tenants of Backerganj 
have not the reputation of being the most tractable. Nor 
can I disregard the fact that though more than a year elapsed 
betw^een the decree and the sale, no one could in the interval be 
discovered to save the Judgment-debtors’ position by finding 
the required money either as purchaser or mortgagee, and yet 
there is reason to suppose that efforts were made in this direc- 
tion on behalf of the mortgagors. 

I am, in these circumstances, unable to adopt the Subor- 
dinate Judge’s view that the absence of fresh proclamation 
occasioned a substantial loss to the judgment-debtors, for it 
is not shown that the Judge’s estimate of the value of the pro- 
perty represents what it would be reasonable to expect as the 
result of a forced sale, nor has it been showm tliat the absence 
of the fresh proclamation in any way affected the sale, which, 
it is to be noted, was adjourned on the i4th of July to a speci- 
fied day and hour. Several other points ware urged on behalf 
of the appellants, but in the view I take, they need not bo 
noticed, and though crosS-objections were filed on behalf of the 
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iiidginent-debtors, their coimsel, in the exercise of his discre-.' 
tioii, stated that he could not properly urge before ns anything 
beyond those topics %vith which I have dealt, and it is on 
these alone that he has relied. 

The result is that the appeal must he allowed, the order of 
the Court below reversed, and the application to set aside the 
sale dismissed with costs thronghont. 

This Judgment will govern the other appeal (No. 449), in 
which the application is accordingly dismissed with costs 
thronghont. 
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Appeals allowed. 


ORIGINAL CIVIL. 


Before Mr, Jmike Fugh. 

SARAT CHANDRA ROY CHOWDHR Y 

V. 

M. M. NAHAPIET.* 

Mortgage— Fractice — First mortgagee's suit for salcSiirplvs of sale proceeds— 
Second mortgagee's claim for sale in first mortgagee's suit of other property 
on which he has a mortgage— Civil Procedu7'e Code F of 190S) order 
XXXIV— Costs, 

B mortgaged property in Calcutta to A and afterwards mortgaged tlie. 
same property and a further property in the mofussii to C, 4.4 brought an 
ordinary mortgage suit against B for sale, making C a party-defendant. A 
obtained a decree. C thereupon claimed, to b© entitled to a decree for sale 
' of the property mortgaged to A including the mofussii property not included 
in A V mortgage 

Held^ that in A's suit C could only obtain the surplus of the sale proceedvS 
of . the property in that suit and could not get any relief against the other 
property in the mofussii. 

Kissory Mohim Eoy v. Kaliy Churn'Ghose (1), Kissory Mohim Boy v. Kali 
Churn Chose (2), In reKissory Mohan Boy v. Kali Charmi Chose (S), and 
FiaU V. Mendel (4) distinguished. 

* Original Civil Suit No. 1151 of 1909. 

(!) (1804) I. L. B. 22 Calc.' lOO. ■■ ' ■■■{3) (18.06) I 0. W. N. 100., 

(2) (1897) I. U B.',24 Calc. 190.:, ... ; (4.) (1884) 2.7 Ch. B. 246. ' ' 
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(1) followed. 

Tlie effect of ■ the incorporation of the sections in tlie ‘1"rarisfcr of Propter ty 
Act into order XXXIV of the new Oodedif Civil Pnjf'odiu’o Is to put an 
end to any independent practice on the Original Side of the Higli Court 
based on the old procedure, and the Original Side shorthl novv follow tlie 
provisions of order XXXIV of the Code. 

Costs will be on vScale No. 2, not Scale No, I, against tlie mortgagor who 
dues not appear. 

This was a. ■ ixiortgaigo suit bimiglit by 
Cliundor Roj^ Cliowdliry and others, as first inortgagees, against 
the mortgagor, M./M. Nahaiiiet ;^ and oiie-^J. C. CMstaiin,Ai 
second mortgagee, was made a party defendant. 

The mortgage to the plaintiffs was dated the 30tli S6ptem.ber 
1908, and the security for the principal sum of R-s. 67,000 was 
the property situate at No. 8-1, Loudon Street in the town of 
Calcutta. Tlie mortgage to J. C. Galstaiui dated the 26th 
April 1909, the property mortgaged being No. 8-1, Lomion 
Street in the town of Calcutta, and also a piece of leasehold 
land situate in Baikanthanathpur in ziila Darjeeling.' The 
defendant, M. M. Nahap.iet, did not defend the suit, but the 
2nd defendao.t, J. G. Galstaun, entered appearance and filed 
a written statement praying for a decree for sale on his mort- 
gage as well as the leasehold property not iiieiuckxl in the 
mortgage to the plaintiffs. 

Mr, G, Bagrani, for the 2nd de'feiidaiit, J, (X Cklstaun, 
submitted that he, was entitled to a decree for sale on his mort- 
gage, including the leasehold property nnt includcxl in tlie 
mortgage to the plaintiffs, and in support of \ih argument 
cited the following caBes : A Bhoor^un ^Birdfcrj^c \, 

OlmmwoloU JoJmrry (2), Kissory Mo/um Boy v. Kail Churn 
Ghose (3), In re Kissory MohmiRoy v. Kally Oharan Ghose (4) 
and PhU v. Mendel (5). The form of the decree set out in 
Schedule I, Appendix D, Form No. 7 of the, Code shows that,; 
such relief to the second mortgagee is. cent enipIatecL 

Mr. D, N, Bose, appeared for the plaintiffs. 

(1) (1904) 1 C. L. J. 31. (3) (1S97) L L. R. 21 Calc. 190. 

(2) (1S79) R L. B. 5 Calc. 101. (4) (1890) 1 C, W. N. 100. 

(5) (1884) 27 Ch. D. 240. 


YOL. XXXYII.] CALCUTTA SERIES. 


909 


Pugh J. This is a suit filed by a first mortgagee against 
Ms mortgagor and also against the second mortgagee.. The 
second mortgagee’s security consists of a second mortgage on 
the Calcutta property subject to the plaintiffs’ first mortgage, 
and also what is said to be a first mortgage on certain property 
in the mofiissil, and he asks for a decree in his favour for the 
amount of his claim and for a direction that, in the event of 
the Calcutta property proving insufficient to pay the first 
mortgage and also his own, the mofussil property may be sold 
by this Court. It has become necessaiy to comsider this posi- 
tion because of the Civil Procedure Code of 1908. There was 
a recognised practice on the Original Side of this Court which, 
as stated by Mr. Justice Sale in Kissory Mohun Roy y. Kally 
Churn Chose (1), was to treat the preliminary decree as being 
in favour not only of the first mortgagee, but also in favour of 
the second mortgagee, one of the defendants. A further ex- 
tension of this principle appears in the report of an application 
in the same suit (2) also under the name of In the matter of 
Kissory Mohan Boy v. KaliCharan Chose (3), where Mr. Justice 
Sale allow^ed a second mortgagee, who was a defendant, under 
the liberty retained to him by the preliminary decree, to 
come in and obtain an order for sale of the property outside 
Calcutta, which was subject only to the second mortgage, not 
to the first. This practice of treating the suit as one for the 
benefit of the second mortgagee is based on, or at any rate is in 
accordance wdth, the English practice a^s it appears from the case 
of PlaU T, Mmdd{^. It will be observed that this procedure 
being based upon the old practice of the Original Side, does not 
profess to be hi agreement with the terms of the Transfer of 
Pro| 3 eity Act. In ' Mackintosh v. Watkins (5), Brett and 
Mookerjee JJ.,, sitting on the Appellate Side and dealing with 
a mortgage of Darjeeling property ,lield, that under the Transfer 
of Property Act, the proper .procedure was different, and they 
held in eifect tliat the second mortgagee was, .merely made a 

(1) (1894) T. L.,R. 22 Cale.,100. . ' {3)-(i896) 1 G. lOB. 

(2) (1897) I. L. R. '24Uaic. 190.' (4): C1884),.'27„Cli; D, 246.' 

’ , , ■ ■ ,(5) ■(1904). i:.o. U. J.-Sl. 
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|uuty lo ihc SHii in order that he might have an opportimity 
Hoi.vr of redccniiijg if he wished, and in order that he might receive 

Huv hjH mortgage money, or part of it, out of the surplus sale-pro- 

t itowjiuftv satisfaction of the first mortgage, but that the decree 

n’,oi.\i<ict. was not really a decree in his favour, and that he could not 

,j. insist upon a sale nor get a personal decree in his favour if the 

first mortgagee was satisfied by the mortgagor before or by 
means of the sale. 

This deals only with the simple case of a first and second 
mortgagee : the matter here is complicated by the fact that 
part of the security of the second mortgagee and that which 
he wishes to have sold is outside the jurisdiction. In my view, 
the effect of the incorporation of these sections of the Transfer 
of Property Act as order XXXIV of the Civil Procedure 
Code is to put an end to any independent practice on this side 
of the Court based on the old procedure, and that the Original 
Side of the Court should now follow the provisions of the Trans- 
fer of Property Act which have been imported into the Civil 
Procedure Code as order XXXIV, and with them are imported 
the Forms 4 to 11 of Appendix D in the first Schedule which are 
part of the Act. Referring to Form No. 7, it will be observed 
that it provides for an account to be taken of what is due to 
the plaintiff and describes that "amount as Rs. X, It then 
provides for an account of ■what is due to the first defendant 
and describes that sum as Rs. Y, and it then provides what is 
to happen on payment or non-payment of Rs. X, and it provides 
that if there is a surplus on sale, that is to go in discharge of the 
sum referred to as Rs. Y. There is no trace of any provision 
to enable the first defendant, the second mortgagee, that is 
the person entitled to Rs. Y, to proceed by way of sale or to get 
any relief at all if the other defendant, *.e., the mortgagor, 
satisfies the first mortgagee’s claim referred to as Rs. X. 

In my view, therefore, under the Code.the second mortgagee 
is there simply for the purpose as indicated by Brett and 
Mukerjee JJ. of recei-eing any surplus sale-proceeds or of 
redeeming, and that he cannot take airy independent action 
and treat the decree as in other respects in Ms favour. It 
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follows, tliorefore, that if he has, as he has here, a claim to other 
property as well, that matter can only be dealt with by a 
separate suit, and of course he will be able to bring that suit 
notwithstanding he is a party to this one. There is one matter 
that I might mention in favour of this view, and that is that 
there might very well be a prior or a subsequent mortgagee or 
an assignee of that other property which is also included in the 
second mortgagee’s security. Such persons would not be 
proper parties in a suit by the first mortgagee. In fact, if the 
first mortgagee made them parties, I take it they would be 
entitled to be dismissed from the suit, and on the other hand it 
is clear that the property, the subject of the second mortgage, 
could not be sold except in their j)resence, and after decree 
had been made with respect to their interests. There is no 
doubt the decision of Mr. Justice Sale, to which I have referred, 
which says that such a sale can take place under a decree of 
the Original Side of this Court, but the ratio decidendi there 
was that the old practice and not the Transfer of Property 
Act w^as to be follow^ed. 

There have been such orders made, and it is not necessary 
for me to express any opinion as to whether they %vere properly 
made or not, because in my view the matter has now to be 
dealt wdth on a different basis. But I only add, with regard to 
that decision, that I have some doubt as to the foundation for 
it under the Charter of this. Court. The Charter gives leave 
to a plaintiff to proceed against immoveable property partij?- 
.within and partly without the jurisdiction of this Court., pro- 
vided he gets leave of Court, otherwise he can only, proceed 
against the property within the jurisdiction. Afr. Justice 
■Sale treats that, as a restriction which does not- apply to the 
case of a .defendant, and. he concludes that- that being so, a 
. defendant is not under such a restriction and can bring to sale 
property outside the Jurisdiction. ■ 

To me the provision , seems one' of extension and not of 
restriction, and as it does not apply to. the defendant, it seems 
to me that a defendant could not have those extended privileges 
which are given only to a plaintiff who gets ..the leave: of the 
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Court. It is not necessary for me' to decid©„that point, because 
I have come to the conclusion that we have to follow, the Civil 
Procedure Code, and that under the terms of .that Code; once 
the first mortgagee has either got his money or sold .the pro- 
perty, the subject of his security,'' Ms suit is finished, and the 
second mortgagoo defendant cannot treat that suit as a suit of 
his own for the purpose of actively enforcing Ms second mort- 
gage, whether the property, the subject of it , be within or outside 
the jurisdiction. It was stated by Mr. Mitter at the Bar that in 
some eases he had been called upon to argue in favour of the 
proposition that this Court can sell property outside Calcutta, 
and that it had been decided that the Court could sell property 
outside the jurisdiction, provided some part of the property 
was within the jurisdiction and leave had been obtained. I cer- 
tainly have always been under the impression that there was 
no doubt whatever as to that. It seems to me obvious on the 
Letters Patent and too clear to require either argument or 
decision. It would be most unfortunate if any doubt was 
thrown on the correctness of the practice of selling properties 
in that way. For many years, ever since the Charter, persons 
who have lent money on mofussil property have frequently 
declined to do so unless and until a certain portion of Calcutta 
property was included in the mortgage, so as to give the Ori- 
ginal Side jurisdiction over the mofussil property, and no 
doubt at the present time there are enormous sums in the 
aggregate lent out on the faith of what is considered settled law. 

There will be a decree in this case in Form No. 7 in the 
Appendix. The only matter in regard to that Form, is that it 
seems rather waste of time and expense to taka an account of 
what is due on the second mortgage, unlovss there be a surplus 
from the sale-proceeds of the propeity. 

It might be considered, with regard to this Form, whether 
it would not be better that the direction should be to take the 
account of the second mortgage in the event of there being 
any surplus, but in the meantime, till there is some alteration 
in the Form by a rule of theCourt or otherwise, the Form in the 
Code had better be followed. 
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: ' The question of the , scale of costs to he allowed in ' this case 
has also been discussed. The first mortgagee is compelled by 
law to make the second mortgagee a party. He, therefore, has 
no option but to bring him in as a defendant and to incur 
expense as on the basis of scale No, 2. The second mortgagee 
is also brought here. He has to incur . expense on the basis of 
scale No. 2. He is entitled to add such costs to his claim. 
The first mortgagee is entitled to costs on scale No. 2 as against 
the mortgagor who does not appear, although a decree is as a 
rule on scale No. 1 as against a defendant who does not appear, 
for three reasons ; ’first, that they are part of the necessary ex- 
penses of enforcing his mortgage, he cannot avoid incurring 
them ; secondly, in this country the common form of Calcutta 
mortgage used in this case contains a covenant by which the 
mortgagor expressly covenants to pay the costs of and inci- 
dental to realizing the security, and he therefore is liable to pay 
the covsts on scale No. 2 under his covenant irrespective of 
what the ordinary practice of this Court is as regards scale 
No. 1 thirdly, he is responsible for executing a second mortgage 
and rendering it necessary to bring in another defendant. The 
plaintiff is entitled to his costs on scale No. 2, and can add them 
to his claim or his personal decree for the balance against the 
mortgagor. The second mortgagee is entitled to have his 
costs taxed on scale No. 2 and he can add them to his claim. 
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APPELLATE CIVIL. 

Before 'Mr* Justice OMUerjee and' Mr. Jimice lUcliardson* 

JUGAL PERSHAD SINGH 

V. 

PARBHU NARAIN JHA.* 

Appv.a.1^ valuation of — Court-fees Act (VII of 1870) s. 0, Sch. I, Art' l^'mid' 

Sch. II, Art , 17, ■ cl. (f))—V aluation of appeal when no amount claimed,,, 

hut liabUlty of certain properties disptited~^Memora7idtim of appeal — Taxing 

Officer — Acceptance of court-fee hy Deputy Begistrar, finality of. 

Where the appeliant in an appeal against a mortgage decree does not 
dispute the amount decreed, but raises the question of the liability of certain 
properties, the value of the appeal for the purpose of the court*fees is the 
value of such properties. Sch. II, Art. 17, cl. (6) of the Court-fees Act (Vll 
of 1870) has no application to such a case. 

Kesavarapii Ramalcrishna Eeddi v. Kotta Kota Eeddi (1), Bunwari Lai v. 
Day a S tinker Misser (2) referred to. 

A memorandum of aj>peal was admitted by the Deputy Registrar of the 
High Court, and no question was raised as to the sufficiency of the court-fees. 
At the hearing of the appeal, it was objected on behalf of 'the respondents that 
the court-fee was insufficient : — 

Held, that there having been no decision under section 5 of the Act by the 
Taxing Officer, who was the Registrar of the High Court, it was open to the 
respondents to raise the objection at the hearing of the appeal. 

Kasturi Ohetii v. Deputy Gollector, Bellarp, (3) referred to. 

Appeal by the defendants, Jngal Pershad Singh and others. 

This appeal arose out of a suit to ejiforce a mortgage bond. 
The bond was executed by one Janki Pershad Singh in favour 
of the plaintiffs in his own name and in the name of his son, 
defendant No. 1, who was at the time a minor. After the 
execution of the bond, two other sons were born to Janki 
Pershad. The plaintiffs brought this suit, on the death of 
Janki Pershad, against the three sons. The defendants Nos. 2 

*Appeal from Original Decree, No. 526 of 1908, against tiio decree of 
Bajendra Nath Dntt, Subordinate Judge of Bhagulpur, dated Juno 30, 1908. 

(1) (1900) I. L. B. 30 Mad. 96. (2) (1009) 13 C. W. N. 815. 
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and 3, who were minorB, were represented by their mother as 1910 
guardian ad litem. The family was governed by the Mithila law. Jttgal 

Defendants pleaded, inter alia^ that Janki Pershad, their ^singh^ 
father, was a man addicted to drinking, and that the debts ■ 
inoiirred by , their father was tainted with immorality , and that Habaih 

neither the defendants nor their ancestral property was liable 
for such- debts. 

The Court below held that the major portion (Rs. 12,155) of 
the money was borrowed by Janki Pershad for the payment 
of antecedent debts, and the remainder (Rs. 844 and odd) for 
his current expenses, and passed a mortgage-decree in favor 
of the plaintiffs in respect of the sum of Rs. 12,155, making 
the entire mortgaged properties liable. As regards the re- 
mainder, the decree provided that this sum with interest 
would be realised from all the ancestral properties in the hands 
of defendants Nos. 1 to 3. 

Against this decision the defendants appealed to the High 
Court, and paid a court-fee of Rs. 10 only on the memorandum 
of appeal. 

Babu Joy Gopal Ghose {with him Babu Kshetra Mohan Sen 
and Babu Sailendra Nath Palit)^ for the respondents, took a 
preliminary objection that the court-fees paid by the appel- 
lants were insufficient. The appellants should have paid 
ad valorem court-fees : see Kesavarapti Ramahrishna Meddi v. 

Kotta Kota Reddi (1). 

Babih Provash Chandra Mitter, for the appellants. The case 
is governed by Schedule II, Article 17, clause (6‘) of the Court- 
fees Act. It is not possible in this case to estimate at a money- 
value the subject-matter of dispute, 1 , do not dispute the 
amount claimed, but my objection is that the mortgaged pro- 
perties are not liable for the debts. Moreover, the objeotion as 
■ to the 'couft-lee could not be taken at the hearing of the appeal, 
inasmuch as it was admitted as sufficient by the Deputy 
Registrar : sect Manga Pai v. Baba {2), . 

Cur, adv, mlL 

.(l) (190()) 1 L. R^ SO lIad. m. ■. " ,{2) {1897)-I..L. B. 20' Mad. 308. 



INDIAN LAW EEPOETS. [¥C)L. XXXVIL 


CiiATTEHJEE AKB lUcirAKBSON JJ', TI\o plaiatiffB in the 
Hiiit Hiierl Ihe clrienclaiilH upon a mortgage lifiiid, elated the 
iSth March 1808, oxeemied in favour of the plaiiitiil by Babii 
Jaiiki Porbiiad Siiigh^ deceased, in his own name and the name 
of Ills son, the defendant No. 1, %?ho \vm a,t the time a minor. 
Afterwards two other sons -wore born to Janki Pershad, who 
are the minor defendants, Kos. 2 and 3, represented in this 
litigation by their mother as guardian ad litem- The family 
of the defendants is governed by the Mithila law, which, for the 
present purpose, is the same as the law of the Mitakshara. 

The principal sum secured by the mortgage is Rs. 13,000, 
and in regard to tlie circumstances in which the bond was 
executed, there is now no controversy, the parties having 
accepted the findings of the learned Subordinate Judge, The 
major portion of the money (Rs. 12,155-3-6) was borrowed 
by Jaiiki Pershad for the payment of antecedent debts, and the 
remainder (Rs. 844-12-6) for his current expenses. The debts 
paid off and the fresh debt incurred are not justified by legal 
necessity, but at the same time they are not tainted by immor- 
ality or illegality, and the old debts carried a higher rate of 
interest than that payable under the mortgage. 

The Subordinate Judge has given the plaintiffs in respect 
of the sum of Rs. 12,155-3-6 a mortgage-decree in the usual 
form, making the security enforceable for that amount with 
interest against the entire mortgaged properties. The decree 
further entitles the plaintiffs to recover the sum of Rs. 844-12-6 
with interest from all the ancestral properties in the hands of 
the defendants Nos, 1 to 3. The distiiiction thus made between 
the two sums is founded upon a line of cases ending with 
EisJmti Pershad Chowdhry v. Tipan Pershad Singh (I), and no 
question arises in regard to it. 

The defendants Nos. 1 to 3 (there were other defendants in 
the suit) are the appellants before us, and the only grounds of 
appeal to which reference was made at the liearing are the 
following : — Firstly, that in respect of the sum of Rs. 844-12-6, 
the suit is barred by limitation ; and, secondly, ih?kt in respect 


(1) (1907) I. L. E. 34 Calc. 736. 
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of the^siim of Rs. 12,155-3-6, the Subordinate Judge ' “ should 
have held that the mortgage was not operative and binding 
against the appealing defendants so far as "their shares in the 
mortgaged properties were concerned. ’’ 

The plaintiffs, who are the respondents, took the prelimi- 
nary objection that the court-fees paid by the appellants are 
insufficient. In respect of the second ground of appeal above 
stated, the appellants paid a fee of Rs. 10 under Schedule II 
to the Court-fees ilct, 1870, Article 17, clause (6), stating that 
it was ^‘not possible to estimate at a money value the subject- 
matter in dispute.’* The respondents controverted this pro- 
position, and in support of their objection referred us to the 
case of Kesavarapu BamkrisJina Meddi v. Kotfa Kota Reddi{l)i 
decided by a Full Bench of the Madras High Court. The 
objection is clearly well-founded and it is unnecessary for us to 
say more, because the meaning of the clause of the Court-fees 
Act in question has recently been explained in the case of 
Bunwari Lai v. Daya Sunker Misser (2). 

The appellants contended that such an objection could not 
be taken at the hearing, and cited the case of Manga Pad v. Baha 
(3), but in the present case the effect of a decision by the taxing 
officer under section 5 of the Court-fees Act need not be con- 
sidered, for the simple reason that there is no decision by that 
officer. The taxing officer is the Registrar on the Appellate 
side. The order for the registration of the appeal is signed by 
the Deputy Registrar and the matter never came i:)efore the 
Registrar at all : Kasturi CJieifd v. Deputy CoUectGT^ Bellary'{i)» 
The appellants, therefore, must pay an additional coiirt- 
iee to. make up the deficiency in the fee. paid. If the requisite 
additional fee is not paid within fourteen days, the appeal will 
stand dismissed with costs. 
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(1) (1906), I. L. R. 3.0 Mad. 96. 

(2) (1909) .13 C. W. N. 8.15. 


(3) (1897) I. L. R. 20 Mad. 39S. 
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PRIVY COUNCIL 


BHAGWAT SAHAI 

V. 

BIPIN BEHARI MITTER. 

[On appeal from the High Court at Fort William in Bengal.] 

Partition— Bigfd io partition- — Partition between owner of fractional share in | 

zemindari interest, and mokararidara in joint possession — Interest '^hot less 
permanent because the moharari lease was liable, in certain events, to forfeiture. 

The right of partition exists when two parties are in joint possession of land 
under permanent titles, although their titles may not be -identicah 
Semadri Nath Khan v. Eamani Kanta Roy (1) cited with approval. 

The appellants, plaintiffs in a suit for partition, were proprietors of a moka- 
rati interest in the property partition of which was sought, and the respon- 
dents, defendants in the suit, were owners of a fractional share in the zemindari 
interest in the same property. The moharari lease was, in certain contingen- 
cies, liable to forfeiture, and the Higli Court held that the appellants’ tenure 
was on that account not sufficiently permanent to support their claim to par- 
tition, to wdiich thfiy would otherwise have been entitled : — 

Held by the Judicial Committee (.reversing that decision), that the distinc- 
tion drawn by the High Court could not be supported. The appellants’ title 
was a permanent one, though liable to forfeiture in events which lific! not oe- 
eun-ed, and the> riglits ineideiital to tliat title must bo tliose that attached to it 
as it existed, without reference to what miglit be lost in the future under elianged 
isirctimstaBces. 

Appeal from a judgment and decree (otii May 1905) of tiie 
High Court at Calcutta, which reversed .a judgiiierit and d,eoree 
4th February 1904) of the. Subordinate Judge of Gaya. 

The plainti.ffs were appellants to His Blajosty i.ri Council. 

The question for determination in this' appeal was as to the 
light of the appellants to a partition of certain villages called 
Kalapahar, NiiiiaJod.lia and Muruli Khurd, the proprietary 
interest in which was vested to the extent of an 8 annas share 
in Eai; Pasupati Math Bose, respondent Mo. 4, wliiist the re- 
maining , 8 annas, share belonged to the appellants. 

' Fr&?ef# : .Loku .MAaNAOHTENCLoRD Com:.ixs, . Sra ■ Wilson, 

''.'.And ."Mb.. Ameee ..Aiu. 

(1), (1807.)>I. L. B.- 24 CMe/Am ; 1 
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On 16tli September 1865, Rai Sham Lai Mitter and Rai 
Mohan La! Mitter, the predecessors in 'title of Bepiii Behari Bha^wat 
M. itter, Pramatlm :Natli Mitter and Chandra Nath Mitter, 
who were the.cniy parties' who opposed the partition, granted 'BesSi '' 
a fnoharari hasQ of a 7 annas 6 pies share in the' villages tO' ■ Mittsb.;, 
Karori Lai, Lila Singh, Ban wari Lai and Jagamohan Singh, , ■ 
the lease being described as ‘Meseendible to elriidren in per- 
petuity, gcneratioii after generation, both in the male and, 
female lines.” ^ The lease was made jointly to the four persons 
subject to a liability to pay a joint rent of Rs. 626 per annum ; 
but at the bottom of the deed the respective shares of the lessees ■ 
wwe set' O'ut as being— Karori Lai 1 anna 8 pies, Lila Singh 1 ■ 
anna Spies, Banwari Lai 1 anna 8 pies, and Jagamohan Singh 
,,.2:aiinas';,0 pics.. 

On 21st January 1869, Banv/ari Lai sold his 1 anna 8 pies 
share in the lease to Lila Singh ; and on lOtli March the lessees 
agreed amongst themselves that, insterMof the above shares in 
the three viHagos, their interests should bo as follows : — The 
four sons of Karori should have a 7 annas 6 pies share in Nima- 
jodlm, Jagamohan Si^igli should have a 3 annas 9 pies share 
in Ka,!apahar, and Lila Shigh should have a 3 annas 0 pies share, 
in Kalap.ahar and 7 annas 6 pies share in Munili Kliiird, 

. By two deeds of sale, dated 13th April 1891 and 12th Sep- ■ 

.tamber 1893 , the appellants purchased from the sons of Karori , 

Lai a iO pies share in all the villages ; and on 27tli May 18,94 , 
tlic-y piircliased a 2 annas 6 pies share in all the villages from 
Jagaiiioluvn Sin.gli. Thus tliey became entitled to a 3 annas 
4 pies sticrc in all the three viJlagcB ; or roclconJng the shares 
with regard to tlie private partition of lOtli March 1878, the 
j.mrcliase was of 3 annas 9 pics of Nimajodha, and the same 
in Kalapaliar. 

The Mitter respondents thereupon institiitod a suit (131 of 
ISflo} for eewwcllalion of tlie molcarari lease on account of breach 
of covenant ; tlie provisioB in the deed on wliich tlie claim w^as 

based being **iii the event of our transferring the . 

molcarari tenure, • by immokwrati sale, conditional sale, gift, 
mortgage, or in any other way, or in the event of our allowing 

07 
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1910 a single Hglia or hiswa of land included in the said mouzahs 

Bhaowat to go into the hands of other persons .the zemindars 

and their heirs shall have power to take direct possession 
iShSii mouzahs.” The deed also stated that, “save and 

Mittbb. except receiving the rent mentioned in this hahuliat, the 
proprietors have, and shall have, no right to prefer any title, 
make any demand, or raise any dispute about the moharari 
property.” That suit was compromised, the purchasers pay- 
ing a sum of money to the lessors to waive the forfeiture 
and to recognize the particular transfers objected to : and 
an agreement dated 6th April 1896 was drawn up between 
the parties by which, in consideration of the above payment, 
the following rights were conceded to the appellants, namely, 
the ■ recording of their names as tenants in the zexiiiadars’ 
office register, that is, in the books of the Mitter respondents ; 
and an apportionment of the rent in respect of the purchased 
shares, and the opening of a separate account. The appor- 
tioned rent was agreed upon as Rs. 278-3-6, to be paid as 
stated by instalments and at fixed dates. 

On ISth August 1903, the appellants instituted the suit, out 
of which the present appeal arose, claiming partition of either 
a 3 annas 9 pies share in the two villages Nimajodlia and Kala- 
pahar, ora 3 annas 4 pies share in the three villages, that is, 
either on the basis of the agreement of 10th March 1878, or on 
the basis of the shares specified in the original lease. The 
defendants were Eai Pasupati Nath Bose, Bipin Behari Blitter, 
Pramatha Nath Mitter, and Chandra Nath Blitter, Lila Singh, 
and two persons, Mathura Pershad and Jagdam Saliai, pur- 
chasers from the sons of Karori Lai of a 3 annas 9 pies share in 
Nimajodlia. Subsequently, all the vendors were also added as 
' defendants, but they did not apjx'ar and enter a defence. 

The co-sharers in the lease supported the claim for a par- 
tition, and it was not opposed by Eai Pasupati Nath Bose. 

TheB'Iitter defendants alone opposed the partition, pleading 
that only the plaintiffs Bhagwat Sahai and Beni Pershad 
(plaintiffs 1 and 3) had any right to sue ; that they were not 
entitled to partition ; and that they (the Blitter defendants) 
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refused to recognize the transfer made to Mathura Pershad and 
Jagdam Sahai. 

The only issue material on this appeal was — “ No. 6. Can 
the plaintiffs claim a partition in this suit as against defendants 
2 to 4 (the Mitter defendants) ? ” and on this issue the Sub- 
ordinate Judge said:-— 

“ When the plaintiffs Hos, 1 and 3, Bhagwat Sahai and Beni Pershad, pur- 
chased share of moharari interest of some of the original mokararidars, defen- 
dants Nos, 2 to 4 instituted a suit for cancellation of the mo/camn lease on the 
ground of such purchase. In that case there was a compromise, and Beni 
Pershad and Bhagwat Sahai paid bonus and got theh names registered in 
serislita of defendants Nos. 2 to 4 as owners of 3 amias and 4 pies share in the 
molcarafi interest in the disputed and other mouzahs constituting the nwharari 
lease. This was stated in a registered ehrarnama, dated the 6th April 1896, 
produced by defendants Nos. 2 to 4 (Ex. A). For those reasons, these 
defendants, Nos. 2 to 4, who alone contest partition, ai’o bound to recognise 
rights of at least plaintiffs Nos. 1 and 3 in the said share in the disputed mou- 
zahs, and at least these plaintiffs can claim partition against defendants Nos. 2 
to 4 as regards the said share in these properties in suit. I hold, however, 
that those defendants are not bound by any private partition between the 
original mokararidars or theh heirs and assignees, as the lease was a joint lease. 
The defendants Nos. 2 to 4 have accepted rent from plaintiffs separately in 
respect of the said share. They have, therefore, admitted division of the 
tenancy or of the original mohamri lease: Nvibo Kishm Mookerjee v. Sreeram 
Boy (1). For that reason also defendants Nos. 2 to 4 cannot object to parti- 
tion of share of plaintiffs in the mouzahs sought to be partitioned. The original 
molcarari lessees had fixed shares in the mouzahs sought to be partitioned and 
in other mouzahs included in the lease, and that share has been stated in the 
original molcarari hahidiyat stated above. Consequently, there can be no 
objection on the part of defendants Nos. 2 to 4 for separate enjoyment of 
these mouzahs by tho mokararidars in proportion to shares stated in tho 
said document, though their llabUity to pay rriokarari rent reuiains joint in 
regard to ail mouzahs covered by the lease.” 

The Suborciinate Judge accordingly made a decree allowing 
the partition, ■ . 

From this decree m appeal by the Mitter defendants came 
before a Divisional Bench of the High Court (Ranipini and 
Caspersz JJ.) who, holding that the interest of the plain tiflfs 
in the moharari lease w’as not of a nature to entitle them to 
claim a partition against the Mitter defendants, reversed the 
decree of the Subordinate Judge, and passed a decree dismiss- 
ing the suit with costs. • . 

(1) (1871) U W. B. 25&. 
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The judgment of the High Court appealed from was as 
foUo^vs-;— 

“ This is a suit for partition, Imt of a novel characior. The plaintiffs are 
'•mokararidars of a S annas 4 pies share of mouzahs Kalapaliar, Klmajodha 
and Munili Khnrci 

Th0 ^mokarari was, however. gTanted by the ancestors of the defondants 
2 to 4 ; it was renewed 'by these defendants in tho nanios of tho plaintiffs 
',Hos.vi ahcl 3 oiiiy.^ The piainuffs seek for paniJon of the !anda of ilio intimis, 
ciairaing a 3 annas 4 pos share of them, as againa tho proprioiors ol dio mou- 
zahs. Deiondant hio. i is an 8 annas cO'Sharor : he has no objection to the 
partition. 'Kie defendants Kos. 2 to 4 are the proprietors of the remaming 
8 annas proprietary interest. Tliey are in direct possession of a 0 pies share of 
this mteiest. The other defendants, namely, defendants hlos. 5, 6, and 7, 
have a mokarari interest in the remaining 74 annas share. These last-men- 
tioned defendants do not resist the plain tiifs’ claim. It is the defendants Kos, 
2 to 4 who alone do so. 

Til© Subordmat© Judge has allowed partition, and has pas.-:©d a prelimi- 
nary decree directing it to be carried out. 

*' The defendants Nos. 2 to 4 now appeal. On their behalf it has been urged 

(1) that the suit is not maintainable, as tenor© holders cannot sue their 
landlords for partition ,* (ii) tho plaintifis as co-sharers only in the molmran 
cannot sue for partition ; (iii) that the defendants Nos. 2 to 4 do not recognise 
the plaintiffs Nos. 2, 4 and 5 and tlie defendants G and 7 a.-i their leiiarjis ; 
(iVy that as them was a provious suit for par Jtion, wiiii.h was withdrawn with- 
out leave to bring a fresli suit, tho probont acvLn is buri% d by iJie provisions 
of section 43 of tho Code; and [V) that it has not beoii in.., do out iliat any 
inconveniene© wall result from not partitioning tho property, but 3 *ather tho 
contrary, 

“ The four iast-mentioned pleas do not seem to us to have much oree ; but 
it is unnecessary for us to cons.der them, as, in our opinion, the first ground 
of appeal must prevail. 

“ There are no precod.: nts for such a suit as this. No ease has horn cited 
to 'US w'liich is ©xacnly in point. Our attention hits been cailou to tho caso.s of 
Parhaii Churn Deb v. Ainuddmi ^1) ; Muhmda Lai Fai Ohomlhr^ v, Leh.mmx 

( 2 ) , and the Full Bench ease of Henmdri NaJi Khan v. lirnmni Kanta Roij (3), 

The &st of these lias no application. In the second, the piineipio that to 
entitle a person to partition, there must not only bo Joint possession, but tiro 
possession must be founded on the same title, was kid dotvn. On tliis priH” 
dpi© til© plaintiffs Imve no right to partition. But the miiu tkdifMh of 
Muhunda Lai Pal Chowdhri/ v. Lehuraux ( 2 ) was disapproved of in tho third ca.-e 
cited to us, viz,, the Full Bezich Ca..eof Hemadn Naih Khun v. Mammu Kantu 
Boy (3). This ca e was orie trough; by a zemindar, a lU annas *or 

pai'Uiiun iigainsi a puiniunr ot a 0 anna-; sluu'e. i,» wtte Leal Liint ibo plana ill 
was eatiiled to parution .n tlie ciictunstances oi the ca.©, Bu*. iho 
fudges of the Full Bench Imd down no general ruk. Ou liie conu-m>'* Mr* 

(1) iimi) h L, ik 7 Ode. 577* ' (2> (|8fi2) I JU li 2d CMa Sia 

(3) {WJi) L JU B« 24 575. 
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J^eiic© Banerji, who clellvered the jndgment of th- Court, said * I think the 
Court must in eacii eiu'^Q dotenniue whether, having roj^ard to the natiiro of the 
intoresi owned by the partie-! o.rid to all other clrcumstaiicos necessary to be 
taken into considoratioa, the balance of conveuience is in favour of allowing 
partition ; and ii’ it determines that' q-ueslion ■ in the- aflirmativo, the mere fact 
of the parties owning interests which are riot co-ordinate in degree, ought not 
to bo a bar to pardtiond Hence it is clear that the fact that the plaintiffs 
are moitararidars and tiio dofendants, or some of them, are proprietors, will not 
bar tha partition sought for in this case. But the learned Judge in the body 
of his jiKigniont observed — ‘ as to th.e second ground, the only roason that iiiight 
b© iirgedin its support is tliat, if partition can be enforced as between co-owners 
■whose intorosts are not co-oi’dinate , in degree, pai-ties having permanent inter- 
est may bo put to frequent and needless expense and trouble by having to 
watch partition proceedings iristituted at tVjo ijrstanco of co-owners with tem- 
porary interest, such proceedings rsot leading to any division of the property 
which can have a lasting eh'oci. But in the present ease, no such reason can 
hold good in the place, because the party who is asking for partition is 
the holder of tho liigher of the tw'o kinds of interest respectiv ly owned by the 
parties to the suit, his interest being that of a zemindar, so that there can be 
no apprehension of the division effected not having an enduring ©ffeefc ; and, 
in the second place, because the interest ownod by tlio party against wdiom 
partition is sought, though subordinate to that of tl^e plaiiitih\ is certainly not 
of a temporary and qualified eliaracter such as would make it undesirable io 
have a partition against liim and to subject him to the trouble and expense of 
a partition proceeding.’ Again, I^Ir. J'usfcice Beverley i'li -his Judgment in. the 
case has said : ‘ Tho right, to a partition can only,, in ixiy opinion, exist as be- 
tween co-parceners holding similar interests in the property,' How ‘similar 
. interests. * should be defined It may not be easy to. say. They should probably 
be .permaBcnt, transferable interests. A temporary leaseimkior of. an uiidivi- 
. ded portion of an ©state ought .not, in rny opinion, to be allowed to put iiis 
lessor to ilm trouble and expenso of a partition,’ 

. ‘‘The r'liie to ho deduced iVom these pusasges would seem to be that par- 
tition s.hoalii not l,?o a!,io\ved when the interest of one .or more o! the persons 
owning interests in the properly to be partiiioncd is of a tempormy and quali- 
fied cha iicter — Is not a permaneiit and transferabio interest — and when there 
may be apprdienslorii that the division ©Sected may not, have an enduring 
, ©.ffeet* .... 

** How% to apply those rules to this case. The interests of the holders of th© 
mokarmi in 7J a! mas share of the properties would seem to us not to be 
of a pomiaiioiit and transferable nature, but to be rather of a temporary and 
qualified character ^ Cor two reasons : (1) that the moketrari, by the terms 
oi the lease of tho ibih September 18^)5, is to become null and void on default 
ctf |i 4 iyiuwiil of 3 uwta uiciiis of the 7Bokatari rent, ilcnca tho nbokafan 
may coaitio at any liirio. 

** Then there i.» a further clause prohibiting alienation subject to tho same 
lierialty. A iciiat.on of part of tiio rmkaran intero&t hus^ no doubt taken 
ptoco and boon condoned, but on liio dofenduuts Nos. H to 4 iusiituting a suit 
m tli 0 ifmkar&fi^ on t.lio gfoi„nid of ilna alienation* tiso present# plaintiffs 
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Nos. I to 3 al> once comproinised the matter . with them by paying a bonus of • 
Bs. '500: and hosts,, and obtaining a^ distribution of the rent. ' This; 'Was„ , ©Ifected: ■ 
by; the ''eljfarfwma of^.Oth April 1896. -But the defendante Hos. 2 to 4 do not 
appear to be bound to overlook and condone any future alienation of any 
other portion of the mokarari interest. 

In these circumstances, it seems to us that the interests of the plaint itfs in 
this ease are not of such a permanent and transferable nature as to ensure that 
any division that may now be effected will be of enduring eSect. For this 
reason w© do not consider them entitled to partition against the wishes of the 
defendants Nos. 2 to 4. 

“ We accordingly set aside the decree of the Judge in the Court below and 
decree this appeal with costs,” 


On this appeal, 

Kemvorthy Bromi, for the appellants, contended that the 
High Court had, in coming to the conclusion that the moha- 
rari lease was not of a permanent and transferable character, 
put an erroneous construction upon it. The fact that it was 
liable to forfeiture in certain events did not alter the interest 
of the appellants in the lease, nor lessen their right to obtain 
partition as against the respondents. Persons possessed of 
only limited interests in property, and only in small i)ortions 
of it, could maintain suits for partition against their co-owners. 
Reference was made to Shamasoonderi Dehi v. Jardme Skinner 


and Co. (1), Simdar v. Parbati (2), Padmaniani Dasi v. Jaga- 
da^nba Dasi (3), Uma Soondari Dehi v. BenodeLal Pahrashi (4), 

Mayfair Property Company v. Johnston (5), Gashell v. Gaskell 
(6), Heaton y. Dearden (7), and Hobson v. Shertvood (S). No , 

doubt the appellants and respondents had different interests ^ 

in the land, but had the High Court in this case given proper 
effect to the decision of a Full Bench of the same High Court in 


Hermdri Nath Khan v. Barmni Kanta Boy (9) the partition 
asked for should have been granted, notwithstanding that the 
interests, were not' co-ordinate in degiee. Having regard to 


(1) (1869) 3 B. L. B. App. 120 ; 

12 W. B. 160, 

(2) (1889) I. L. B. 12 All 51, 56 ; 

L. B. 16 I. A. 186, 193, 194. 

(3) (1871) 6 B. L. B. 134, 138. 


(9) (1897) L L. E. 24 Calc, 575» 583. 


(4) (1007) I L. R. 34 Calc. 1026. 1028. 

(5) [1894j 1 Cb. 508, 512. 

(6) (1836) 0 Simon 643, 644. 

(7) (1852) 16 Beav. 147, 150. 

(8) (1841) 4 Beav. 184. 
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the terms and effect of the dated 6th April 1896, the 

High Court should haY6 held that the respondents were bonnd 
to recognise the status of the appellants,, and their claim should 
have been, granted. 

DeGruyther, K.C.^ and/S. A.Kyffin, for the respondents {!), 
(2) and (3), contended that the appellants had no interest in 
the land, of which they claimed partition, sufficient to enable 
them to maintain that claim. As between themselves and the 
respondents the appellants were substituted lessees, as agreed 
between them on 6th April 1896. No recognition was made 
at that time of the private arrangement between the appellants 
made on 16th March 1878. The respondents were not bound 
to recognise a transfer of the mokarari interest made in viola- 
tion of the conditions of the lease, but, on the contrary, they 
were entitled to cancel the lease for breach of covenant. It 
was, therefore, a forfeitable and not a permanent lease, and the 
appellants had only a tenure of a limited character which did 
not entitle them to demand partition. Reference was made 
to the Bengal Tenancy Act (VITI of 1885), section 88 ; the 
Estates Partition Act (Bengal Act V of 1897) section 3, sub- 
sections (5) and (7), and sections 6, 8, 23 and 99 ; and Bengal 
Regulation XIX of 1814 (Partition of Estates paying revenue 
to Government), section 4. The English cases cited were not 
applicable to the present case : see Rally Da$s Ahiri v. 
mohini Dassee (1) and Ahhiram Goswami v. Shyama Ghamn 
Nandi (2). Before it could be said they were applicable to 
India, it must be shown that the special Statutes on which those 
cases were decided, 31 Hen. VIII, Chap. I, and 32 Hen. VIII, 
Chap. 32, were made applicable. The appellants as lessees 
could not, it was submitted, compel a partition as against the 
respondents who were their lessors. Reference was made to 
Ridai Nath Sandyal v. Iswar Chandra SaJm (3), Parhati 
Charan Deb v. Airnddeen (4), Buttmimonee Dutt v, Brojo 
Mohm Diitt (5), Lalljeet Singh v. Raj Coomar Singh (6), 

‘ (1) (1897)1 1.. R. 24 Calc. 440, 446. (4) (1881) I. L. R 7 Calc. 677. 

(2) (1000) b L.B* 36 Calc. 1003, 1016. (6) (1874) 22 W. R. 333. 

m (1866) 4 B. b. R. App. 57 (note.) (6) (1873) 12 B. L, R- 373 
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Shamamonrleri Drht ir. Jardtne Bhinner and fh, (1), Muhimla 
Lai Pal Chowdhnry v. Lehvranx (2)^ UmM . S.oondap ^DeM .'W, ^ . 
Benode Lai PahnsM (3), Smirlar v. Parbaii (4) and Hemadfi 
Nath Khan v. Ramani Kania Roy (5) wlifcli, it was contended, 
was not decided on the present point. 

Kenwmihy Brown replied commenting on the cases cited 
: for, the nespondcfitS'and referring in addition to Rtory^s Equity 
Jiirisprii donee, section 648 :■ Steplicn’s Ccmmcntaries 15th Ed., 
Vo], T, page 241 ; Srkam Chalcmvarfi v. Ilari Karayrm Singh 
Deo (6). Pengal Tenancy Aet (VTTl of 1885), sections 8 and 5 : 
Fafteh Rahadvr Y, Janhi Bihi {!) /jer Kemp J; Barahi Debt v, 
Dohhamini Debt {^), Ratn Mohan Lnl v. Mvlehand (0), Ram. 
Charan v. AjudMa Prasad (10), and Svbbarazit y, VenkataraP 
nam (11). [DeGrvyther, K.C,, referred to the Bengal Tenancy 
Aet, sections 3 and IS8.] 

■ The .judgment of. their Lordships was. delixmred by 

■; Sir Artiiitr Wilson. This is an appea! .from the judg- 
ment and decree 'of the-K.ig]i Court of ra.ieritta. dated the Stli 
May 1905, which reversed those of the Subordinate Judge of 
■Gaya, dated, the 4th February 190-4.. 

The sole question for decision on the iar){)eal is whether thc^ 
appellomts are entitled to partition of certain properties as 

■ against' the opposing- respondents. 

In order to dispose of this question, it is sufficient to deal 
very broadly with the facts. It is enough to say that the 
appellar.ts arc proprirtnrs of a mrlxmiri interest in th.e pro- 
perties in qiicstien, the epresing f'-srcuidoKts Ijcing e'V’riers of 
a fractional sliCirc in the zemindari interest in the same pro- 
perties,. 

(1) {ism) ?> B. L. R App, 120 ; (h) {mi] T. L. XL ttCah. 575. 583. 

12 vv. u. ICO. (fn (11105) J. h, rt. ChIp. 54. 

(2) (1802) I. L. K. 20 Calc. 370. (7) (1870) 4 0. L. B. App. 55. 

(3) (1907) 1 L R. 34 Gale. 1026, 1028. (8) 11892) I L. R. 20 (’air. 082. 

(4) (1880) I L. R. 12 All.. 51, 56; (0) (1905) I L. R. 28 All 3: 

L. R, 10 I A. 180, 193, 194. (10) (1905) I. L. E. 2H All 50. 

Cn) (1891) I. h. R. 15 Ma<l 234 


VOh. XXX¥1I.J ' • : CALCUTTA SEEIES. 


In tlie judgment appealed against it was iield, in accord- 
ance with an earlier decision of a Full Bench of the same Court, 
that the fact of the party on one side of the dispute being iii' a 
lower grade of title than those on the other side was not neces- 
sarily a bar, to partition. 

Their Lordships agree with the opinion of the Full Bench, 
in the case referred to, that the right of partition exists when 
two parties aie in Joint possession of. land under permanent 
titles, although those titles may not be identical, it is uii” 
necessary for their Lordships to consider whether a right to 
partitionoxists in any other case, and they are desirous to avoid 
indicating any view upon any such subject. 

In the present case ail parties concerned in the appeal have 
joint shares in the land, of coui'se under different titles, and 
this has been recognised by the learned Judges whose decision 
is under appeal. But those learned Judges held that the right 
of partition, which would otherwise have belonged to the 
appellants, the mokararidars, was lost by reason of the fact 
that their mokarari is liable to forfeiture in certain contin- 
gencies, and therefore is lacking in the permanence of interest 
necessary to support a c.laiin for partition. Their Lordships 
are of opinion that the distinction' thus introduced cannot be 
supported. 

'riie title of the appellants is a permanent title, though 
liable to torfeitiire in events which have not oeourred, and the 
lights incidental to that title must, in their Lordships’ opinion, 
be those v/bicli attach to it as it exists, without reference to 
what iiiigiit be lost in future under changed circumstances. 

' Their j^ordslups will kuinbiy advise His Majesty that this 
appeal slioiild be aiiowed,’ and 'tliat the Judgment and decree 
of tlie High Court should be set aside and that of the Subor- 
dinate Judge restored with costs in the Court below. 

The c)|)posing respondents wdli'pay the costs of the present 
appeal. ' 

Appeal allowed. 

Huiiciuns .or tm appeikiuis . T. L. Wilson S (Jo. 

Soi;(‘UorH for the re'^poiidents : Bmighton. Bromghton 4: EolL 
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Atiatemesit of Root : See Lease 293 

Afieosocl* examinatlofi of ; See 

BICET OF TRIAE BY ... ... 467 

Aekiiowiedgiiiierit of Receipt, fel- 
low servant, for sym exceeOiog 
is. 20 : See Stamp-duty ... 634 

:: ACfluiescetlCO — Order • of demoUtion 
of unauthorised erections’-^ Dis- 
obedience to such order— Negotia- 
tiom for cofripromisc—Ee-assesS’ 
ment of the whole premises, include 
ing the unauthorized portion's, and 
receipt of rates and taxes for, the 
same — Calcutta Municipal Act 
(Beng, 111 of 1899) ss. 449, 580. 

Where, after the passing of an 
order of demolition under s. 449 
of tho Calcutta Municipal Act, 
negotiations have been going on 
between the person directed to 
demolish an unauthorized erection 
and ilie Corporation, the receipt 
of rates and taxes by the latter, 
on ro-assessinent of the wholo 
premises, including Iho portions 
objected to, during the period of 
Bucli negotiatiolis, is not an ac- 
c|uiegc 6 iic 0 on their part In the 
continued disobedience to the 
ordor so as to disontitl© them from 
.. proceeding, with the prosecaitlon 
for such disobedience after tho 
failure of tho negotiations. 
Lacemi Habayan Ma:hto v. Cou- 
pon ati, on OF Calcutta (1910) 

1. L. B. 37 Cttlo. ... ... 833 

utid.er 8. 182 of 
the Pmul Code—Subscqtimt com’ 
piuint’ under s. BOO, hg the person 
defamed, in respect of the same 
sMcmenlSnhsequcm prosecution 
ml hitrred—Cfifninal Procedure 
Chth (Aci! F of 1898} a. 403. 

An tteqinttal iindot b. 182 o! the 
Feaal Code In resfief i of false in- 
fortnution coiitaioed In a pelb 
lion to thi HiannitOT of m entitle 


X , 




Accfyittal — conddn 


Page. 


is no bar to a subsequent prose- 
cution for defamation under s. 

500 of the Penal Code, on tho same 
statements. S'harhehhan Oohain 
V. Emperor, 10 C. W. N. 85, dis- 
tinguished. Ramsebak Lal V. 
Muneswab Singh (1910) I. L. R. 

37 Calc. ... ... ... 604 

— —Previous acquittal, plea of — 

Acquittal of so?7ie accused charged 
with rioting, grievous hurt and 
murder — Liability of others to be 
tried for the same offences — Frosc’ 
cution story found to be false as 
to the grievous hurt arid murder — ' 
Orimmal Procedure Code (Act V 
of 1898) s. 403. An acquittal of 
some of the accused on charges 
of rioting armed with deadly 
weapons, grievous hurt and mur- 
der, is no bar, under s. 403 of tho 
Criminal Procedure Code, to the 
trial of others concerned in the 
Barao ohonces. Where tho Ses- 
sions Judge was of opimon, at 
tho original trial, that the pro- 
secution story as to the manner 
in which the doeeased met .Ids 
death, did not represent the truth 
and acquitted the accused, though 
h© did not disbelieve the fact of a 
riotirig having occurred, while 
one of the Assessors believed the 
whole story : — Held, that the 
High Court would not interfere 
with a pending prosecution 
against others for the same 
offences. Bishim Dm Ghosh v, 
King’Emptrof, 7 0. W. H. 493, 
distinguished, Kokm Sabdar 
f;. Meheb Khan (1910) I, L, R. 

37 Oalc».#.« 680'' 

Hul 1841 — XIX : 8u Buocsessioh 
(PSOPEBTY PbOTISOTIOH) AC3T* 
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Aet 1S6i— XL¥ : Sm VmAh Coi)«. 

: Se« Otnamt 
TeOTSBF/S AC 3 T. 

“IS 0 $— X : See SncoESSiON Act. 

: See Tetotees’ 

Act. 

_188B— XX¥ill : See Tbustees’ 
AHP Mobtoacibes’ Powees Act. 

— — 18S9— •!¥ : See Bivoboe Act. 
|810--¥II : See CotfBT-EEBS 

Act. 

— 18T0— XXI s See Hinde Wtxm 
Act 

See Evibbnce Act. 

See : Punjab ' Laws 


-I: 

■^IV; 


Oaths Act. ■ 

See Smcmo Belief 

See Registbation 


_t872- 
— 1872-* 

Act. 

1873— X 1 

- — -1877—1 i 
Act. 

1877-111 ; 

Act. . 

>■—1877 — X¥ : See Limitation A(Tr. 

, 1878—1 s See Opium Act. 

1879— XVIII ; See Legal Pbao^ 

TinoNEKS Act. 

1881 — V : See Peobate and 

-1882---IV : See Teansfee of 
Pbopebty Act. 

1882— Xl¥ 2 See Civil Pbook- 

DUBE Code. 

■ - — -1882— X¥' : See Pbesidenot 
Small Cause Coubts Act. 

1885— ¥l!i : See Bengal Ten- 
ancy Act. 

1888— XIS! ; See Seoueitieb 

Act. 

->1889— ¥! I ; See Succession 

Ceetificate Act. 

.1898— ¥ : See Obiminal Pro- 

BUEE Code. 

"—1899—11 2 See Stamp Act. 

— 1981— ¥1 2 See Assam Labour 
AND BmXOBATION AoT. 

— 1988— ¥ 2 See Civil Peooedube 
COD|S. 

, —^1988 — IK ! See Limitation Act. 

.—-1988— Xl¥ : Bee Cbiminal Law 
Amendment Act. 

; Mn^m^-Vctmtion 0/ mi^SuU to 
> mt amde Adopfi9n^Mumi/p fu- 
' of— IVtioffcff.— 


I'AO*, 

AdoptlaR-^eoncU. 

According io a loog-siaadiiig 
practice, a suit to set asM© an 
adoption is, for the piirpo»« of 
jurisdiction, incapabfo of i^alua*- 
■ tion s and it la eompetecit to the 
plaintiff in such a suit to value 
the relief eklmed, and that valu- 
ation determines the foram to 
decide the suit. AMemmnemi 
BM V. Alahomed ffatem, t L. R. 

31 Calc. 840, commented on. 

Jan Mah'Otmd M&ndcJ v. Mashar 
B0i, L L. R. 34 Calc. 352, re- 
ferred to. Pbahlad Chakdba 
I Das p, Dwabka Hath Chose 

1 (1910) L L. R, 37 Calc. ... 860 

Addltlofi of Fartieii : See Paetibb ... 229 

Additions io Bolidlttgs : See Demoli- 
tion, of building ... ■ ..... '585 

Admissions to Polices See 

BIGHT OP TRIAL BY ... ... 467 

Adverse Possession : See Grant ... ■ 674 

— See Limitation ■ 885'' 

Adverse pigliis io two eopacities : See , ■ 
LandTuObd and Tenant ... 70; 

Affidavit — of beMef 
— Cipil Procedure Code {Act V of 
1908)^ order XIX^ rule B — Juris- 
diction — Behmring, The provi- 
sions of order XIX, rule 3 of 
the Cod© of Civil Procedure, must 
be strictly observed ; every affi- 
davit should clearly express how 
much is a statement of the de- 
ponent’s knowledge and how 
much is a statement of his belief, 
and the grounds of belief must 
be stated with sufficient parti- 
cularity. The Court has inlior- 
©nt jurisdiction to rehear a mat- 
ter before the order passed by 
the Court at a previous' -hearing 
has been perfoeted. . Fadmabati 
Dasi p, Rasik Lal Dkab (11)00) 

I. L. R. 37 Calc. ... ... 250 

Agent, aceeptatiee ®f Irihe m 

slow by 2 Bm Principal and 
Agent ■ ^ 

Appeal— J’ppeal from order dwmmsimj 
suit under a. 108, Givil Fvomdttn 
Code (Act XIV of m2)--^8uit 
in which two distinct claims were 
made^Olaifn to raor^r fmmg 
paid to rekme aitachmeni dis« 
alhwed--^Olaim far damagm far 
wrongful aumhmmt • 

Non-aprpmrame of 
proper pmMmn In dimiming 
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Appeal— 

■ mit for. defatiU--- Remands ' The 

., plaintiff . (appellant) made , two 
, claims, 'one for money paid' into 
Court" to release from attachment' 
property which ho alleged' he had 
purchased, but which had been 
attached as belonging to the Delhi 
Cotton Mills Company against 
which the defendant (respondent) 

, held a decree : 'and the other for 
damages for the wrongful at- 
tachment. "As to the former 
claim, the District Judge ruled 
“ that the payment was entirely 
voluntary and for plaintiff’s owir 
interests, and that his remedy 
is under ss. 69 and 70 of the Con- 
tract Act against the Dellii Cot- 
ton Mills, and I dismiss the case 
for recovery with costs. The case 
will proceed on the question of 
^ damages for illegal attachment.” 
Evidence was proceeded with on 
the claim for damages, and after 
unsuccessfully petitioning that 
a decree might be drawn up in 
respect of the dismissal of liis 
claim to the money paid into 
Court, and for leave to with- 
draw his claim for damages^under 
s* 373 of the Civil Procedure 
Code (Act XIV of 1882), with 
liberty to bring a fresh suit, the 
plaintiff unconditionally with- 
drew from the claim for dam- 
ages, but not from the claim to 
the recovery of the money paid. 
Subsequently, the defendant 
proceeded to give evidence upon 
the issues raised in the case, and 
eventually, the plaintiff not ap- 
pearing, the District Judge dis- 
missed the %vhole case for default 
under s. 102 of the Code. On 
appeal to the Cliief Court, the 
majority of a Full Bench of that 
Court decided that no appeal 
lay from an order dismissing a 
suit under s. 102, and the appeal 
was consequently di8mi^i8ed 
Edi by the Judicial Committee, 
that after the decision of the 
Dmtrict Judge adverse to the 
plaintiff on the claim to recover 
the money paid, which left no 
question as to that claim open 
in the Court of first instance, and ■ " 
the abandonment by the plaintiff . . 
of the claim to damages, there 
remained nothing In substance to '■ 
be tried ; and that the caw was ,, ' . 


Pagb:, 

Appeal'—concsld. 

one not proper to be dealt with 
under s. 102. Without deciding 
(as being, therefore, unnecessary) 
the question whether an appeal 
would lie against a dismissal 
regularly made under that sec- 
tion, their Lordships remanded 
the case to the Cliief Court to 
decide the appeal on its merits. 
KIanhya Lau V , The Natiostal 
Bank oe India (1910) I. L. R. 

37Calc. ... ... ... 42G 

Appeal, valuation ’Court-fees Act 
(Vll of 1870) 8. 4, 8cJh 2, Art. 1, 
md Sch. II, Art. 17, cl. (6) — Va- 
luation of appeal when no amount 
claimed, hut liability of certain 
properties disputed — Memorandum 
of appeat^Taosing Officer — Ac- 
ceptance of court-fee hy Deputy 
Registrar, finality of. Where the 
appellant in an appeal against 
a mortgage decree does not dis- 
pute the amount decreed, but 
raises the question of the liability 
of certain properties, the value 
of the appeal for the purpose of 
the court.-fees is the value of such 
properties. Sch. II, Art. 17, cl, 

(d) of the Court-fees Act (VII of 
1870) has no application to such 
a case. Kesavaropu Ramakrishna 
Beddi v. Kotta Kota Eeddi, I. L. B, 

30 Mad. 06, Bumvari Lai v. Daya 
Stinker Misser, 13 C. W. N. 815, 
referred to. A memorandum of 
appeal was admitted by the 
Deputy Registrar of the 3BQgh 
Court, and no question was raised 
as to the sufficiency of the court- 
fees. At the hearing of the ap- 
peal, it was objected on behalf of 
the respondents that the court- 
fee was insufficient ; — Edd, that 
there having been no decision 
under s. 5 of the Act by the Tax- 
ing Officer, who was the Registrar 
of the High Cotirt, it was open to 
the respondents to raise the objec- 
tion at the hearing of the appeal 
Kastiiri Chetti v. Deputy Collector, 
Bdlary, I. L. R. 21 Mad. 269, 
referred to, JnaAi* Febbhad 
Singh v. Fahbhxj Nahain Jha. 

■ ' (1910) I. L. R. 37 Calc. ■ ... 914 

Appellate Oaiirt, illrecticii ly, to uM 

partlis s See Remand ,171 

Arafelt ' iaai s See Assbshmejot*, ek- 

EMOTION FEOM ,,, 6$7 
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Arfe|tratl@i1— reference— Award | 

-^BeferencB hy of the dispute ^ 

ina parlies, effect of — Civil Fro- 
oed>ure Code {Act XIV of 1882) 
a. 506, Upon a suit brought by 
the plaintiffs for ^ recovery of 
possession oi certain lands, the 
defence raised was that the plaint- 
iifs wore bound by an award 
which was made tipon a private 
reference to arbitration, to which 
some of the plaintiffs and the 
defendants were parties :—Held, 
that the award was binding as 
between those plaintiSs and the 
defendants who were parties to 
the reference. Jabitnath Chow- 
DHHY V. Kailas Chakdba Bhat- 
TACHARJEE (1909) I. L. B. 37 
Calc. ... ... ... ^^3 

A ars ©f Rewt : See Ptmri Tehtube 747 

Assam Uijoar a«sl Emigratlan Ast 
(¥1 of 1901) $. 164: Emi- 

OEATioisr ... ... ... 27 

Assossmoat — Bengal Mtmicipal Act 
(Bang, III of 1884) s. 116— Civil 
Court, jurisdiction of — Ultra vires. 

Under s, 116 of the Bengal Muni- 
cipal Act, the decision of the 
Objection Committee in matters 
regarding the amount of assess- 
ment is final, and the Civil Court 
has no jurisdiction to interfere in 
such matters. It can only inter- 
fere when the assessment ivS ultra 
vires. Alanessiir Das v. The Col- 
lector and Municipal Commis- 
sioners of Chapra, I. L. B. 1 Calc. 

409, referred to. Naradip Chan- 
dra Fal V. Pumana^ida Saha, 

3 C W, N. 73, and Kameshwar 
Pershad r. The Chairman of the 
Bhdbua Municipality, I. L. B. 27 
Calc. 849, distinguished. .Chaie- 
MAN« Muwicipab Board, Chafba, 
Bastoeo Nabaim" Singh (1910) 

I. B. R. 37 Oak, ... ... 374 

Assessmeiit oiempioii imm— Bengal 
Municipal Act {Beng. Ill of 1884] 

'"M* 6, ■ cL 85 — AraUe land — 

“ Holding Bengal Municipal 
(Amendment) Act of 1894. s. S6. 

The word ** holding ** in the Ben- 
gal Municipal Act, 18S4, is wide 
enough to cover arable land, which 
is, therefore, liable to be assessed 
under the provisions o! the Act. 
BIahabeb Aon v. Chairman 
OF TEB Howrah MtmicwAtjrr 
(1910)1. L.R, 37 Cale. ... 697 
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Assessment of Eent ky Collector : 

See 


Chattkibarx Chakeaw Land 
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Assessor, appoialmeil of : See Ben- 


GAL MC'NlOiPAL ACT (BeNG. 

HI 


OF 1884} 

... 

44 

Aitacimiietit : See Disvutb conoebn- 


ma LAND ' ' 

... 

331 

Attashmesit before |«dgine!!t5 

See 


Divorce 
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Attestation — Document, execuimh of--— 
Attesting Witness — Transfer of 
Property Act {IV of IS 82) s. 59— 

Whether one joint executant of a 
deed can he treated as an attesting 
witness to the signature of the 
other — Purdanashin lady, whether 
an attesting witness should actu^* 
ally see the signature made, or the 
marh affixed hy. When a docu. 
ment is jointly executed by more 
than one person in the promiico 
of each other, each executant 
cannot be treated as an attesting 
witness In respect of the signa* 
tui‘e of eveiy other executant. 

For the purpose of valid attesta- 
tion under s. 59 of the Transfer . 
of Property Act, it is not essea- . 

. tial that the witnesses sliould 
actually' see the signatur© made, 
or tho mark, sea! or fcliumb im- 
pression ailixcil, but it would I:h> 
sufficient if ilio oxccriilon tot)k 
place in i!.!e presence of the wit- 
nesses, aithough tlio exeeutantB 
were screened off from, tho gazfi 
of the witnesses thenKolvc‘S, 

SXRXTB JlGAH Bixu';:.! Bauaba 
I vANTA Mitthb (!9J0) I. L. K. 

37 Calc. ... ‘ ... 526 

Attesting Witness : .sv,je Attestation . 52A 
A« 0 t!oii-|iiircliaser, right of s Sm In- 

OXJMBBANOE, . ... , ' '322 

Award : iSes Arbitration... ■ 6;> 

Ayaitlika Stridfiao ; See Hindu Law >6*3 

Ball — High Co'uri, jiirisdictmi of, fo" 
grant bail — Cmunds of hail— Suffi- 
cient cause for further inquiry into 
. , gidU of accused — Hndue dehy— 

Talcing cognizance— Applkaihn nf 
special procedure to the case— 

Potmr of the Lieutemntdioverimr 
—Oriminal Procedure Code (Ant 
V of 1898) ss. im, 4Bf 49S— 
Criminal Law Amemirnent Act 
, (XIV of ims] $3. fL 12. 14 (fh 
The power of tlie High Court to 
■ .grant bail “ in mty cme u!it!t*e 


o-bnebal index. 
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Bail*— eoncR . 

s. 498 of the Criminal Procedure 
Code ?s not afiected by Act XIV 
of 1908, but the Court ought, in 
the exercise of its discretion, 
to take into consideration the 
' , limitation imposed by s. 12 of the 
, 'latter. The, High Court refuse! 
bail where it appeared from the 
\ , record, a.nd the Magistrate’s expla- 
nation that there was cause for 
further inquiry into the case 
against the petitioner, and that 
there had been till then no undue 
delay in the proceeding.?. Where 
a police report of a dacoity was 
submitted to the Sub-divisional 
Officer of Diamond Harbour on 
the 24th April 3909, the date of 
the dacoity, and the case was sub- 
sequently withdrawn by the Dis- 
trict Magistrate to his owm file, 
and on the 20th January 1910 
an order was made by the Lieute- 
nant-Governor in terms of s. 2 
of Act XIV of 1908, applying the 
provisions of Part I to the case : — 
that the latter Magistrate 
had taken cognizance, and that the 
' Lieutenant-Governor had power j 

. to make the order. Emceboe, I... 

IK SotTKiN,DB,.A Mohan CnucKiiB- ■ ! 

BUTTY (1910) I.. L, R. 37 Cale. 'V;,, ■ 412. J 

Pmner of Sessions Judffc to grant \ 

^)a^l in cases to wli ich specAal j 

prmxdure has been applied — (lA- , 

mlnal Procedure f'ode {Act F of I 

IS9S) ss. 497, 49^— Criminal Law 
Amciidtncnf Act (X7F of 1908) ss. 

12, 14 (1). The power of tlic 
Sess,i.ons Judge to grant bail under i 

s. 40Spif_lho 'Ci-iniinal Procedure 
Code is, in cases 1o which the pro- 
visions of Part. T of Act XTV of 
1908 have 1 seen applied by s. 2 
thereof, abrogated by s. !4"of that 
Act, EwPEiiOR r. Laiat Kuaiar 
CnATTEKMER (1010) I. L. H. 37 


Calc. , ... , ... ... 439 ; 

Bengal Acl 18S9-— XI, s. m : See. Sale I 

FOR .Irrears of Ruvenub ... 407 ! 

— 18S8-»¥II, ss, 8, 11 : .SW 
Salk run Af.rearh of Revenue 407 I 

187S--»¥I : SVe Village 
Chauki DARI Act ... ... 598 ■ 

1 878-- VI, s. 58 : See 1 

ihiAC' Hr D AIII CViAHEAN Lands ... 57 ' 


« tSTS-VIII : Estates 

Paktition 
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Bengal Act 1884--iil ; See Bengal 
Municipal Act. 

1885—1: .See ' Bengal' 

Fee-bies Act 

188S~I|| ; ■ See Bengal 

Local Self-Go a^ernment Act. 

— ly » Bengal' ' ' ' 

Municipal (Amendment) Act. 

1895 — I ; See Public- 

Demands Recovery Act. 

— 1899 — SI! ; See Calcutta 

Municipal Act , 

1899 — IS! ; See Calcutta 

Municipal Act, ss. 444, 574 ... $95 

Bengal Ferries Act (Beng. S of 1885),' ' 
ss.6j16,28 : iSee Ferry' ' ' ' 543' : 

B:nga! Local Self-Bovernment Act 
(Bang. Ill of 1885) S. 140: Sea 
Encroachment ... ... 071 

Bengal Municipal Act (Eeng. Ill of 

1884) ss. 8, d, 3, 85 ! See Assess- ' ''' '"'d - 
MEN T, EXEMPTION from ... 697 


SS. 46, 112, 113 114, and 351 

A -"Appointment of a paid Assessor 
at a meeting of the Commissioners 
within six months from the date of 
a lost amendment at a previous 
meeting, effect of — Assessment hy 
such an officer, confirmed hy the 
Appeal Committee, whether im- 
peachable — Pule S3 of the Model 
Rules under s. 351 A of the Act. 
The question of appointing a paid 
assessor under s. 46 of the Bengal 
Municipal Act (Beng. Ill of 1884) 
was raised at a meeting of Munici- 
pal Commissioners, as an amend- 
ment to a substantive motion ; 
the amendment was lost ; but the 
same question was again raised as 
a substantive ]a:*oposition within 
six rnontlis from the date of the 
first meeting ; the proposal being 
carried, an assessor was appointed 
who revised the assessment of the 
plaintiff. The plaintiff applied 
for a review under s. 113, but the 
assessment was confirmed under 
s. 134 of tiie Act :—Held, that the 
ajjpointment of the paid assessor 
was not 'id.tra vires, inasmuch as 
the subject of the appointment of 
an assessor had not been finally 
disposed of at 'the first naeetmg,'' 
and therefore its 'reconsideratibn',', 
was permissible ; and that, whe- 
ther the assessor was or was not 
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Binial '1iiiiil€lp,al;Act . (Beng'. ■ 111 'of ^ ■ 

/ " . 1834— coneM. ■ 

legally qualified to make any 
assessment, the . validity of' such ; I 

an assessment, when once confirm- 
ed by the Appeal Committee 
under s. 114 of the Act, could not 
■ 'beJrnpeached.' ..CirAiBMAN of- . ; 

CHianwooNa l\Ii7NiciPAniTY v. i 

JoGESH Chaxdea Eai (1009) I. L. 

: ;.,7'R.:37'Cak^ ■ ... 44 | 


: * $, i1 6 ; , See Assessment' 374 I 

Bengal Wiinicipal (Amenfiment) Acfj 
1894, S, 38 5 See .Assessment, 
EXEMPTION FROM ... ... 697 

Bengal Survey Act (Beng. V nf 1B75) 

S» 41 ': See Dispute conoebntng 
. LAND ... ... ... 331 

Bengal' Tenancy Act (¥ill of 1885) 

' :'Sg. 22:Cl. (i) 15S, 180 cL (g) : .§ee 

■ ' ■ , D,ani)x.oed a,ni> Tenant ... 70 o 


S. 23 s See Landlord and 
Tenant ... ... 815 


S. 29 ; See Landlord and Pem- ' 

ant—Enh,anoement op 'rent ... 610 I 


SS. 29, 30, 32, 39: See Land- 
lord, and Tenant ... ■ ... 742 


S'S. 43, lOS : See Landlord and i 

Tenant... ... *„ 449 I 


65 ; PuTNi Tenure ■ ... 747 


S. 149 ; See .[nte:bplea.der ... 54.2 


€is amended isy Bengal Acts ill of 

1858 and I of 1903, SS, 50, 105, 

. ' . its ! See La-ndlord and Tenant 30 

Bequest for EstafefisNment of an Idol : 
v,'.; Hindu Law 128 

Boat 4'.,: 'fe. Opium, ILLEGAL FOSSES- , 


. SION OP ... 

... 

... 

21 

Bri„fee',; See P„RINGIPA,L 

AND Agent ' 

81 1 

,Brot,ltelr.:®rdcr for dlscoiitisiiiaiiss 

of : 

, 

Sm High Court, 

Criminal 

Re- 

I 

VISIONAL Jurisdiction OF . 

... 

287 I 

Billdmg asid Rosldent 

a! L^ass : 

See 

■'i 

Landlord and Tenant - 


377 |: 

Eye-law, lnfrlngeraeat 

of,:, Sm, 

En- 

'■■■ i 

CROAOHMF.NT 
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B|0*law5, ¥aliiltf of ; 

Ste Peosbcu-; 

j 


... 
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Balciitta lunlclpai Ac! (Beng. ill of 
1ES9) ss. 18, W2 (I) it), 391, 441 : 

'Sm r>EMOLmON OF BITIIVDINO ... 585 


SS. 341 (1), 450 (3), S74 te)i: , - 

631 — Notice to remofte fixture — 
Disohedieme of ' 

cation b>j General Gominittee to 
Magistrate for removal of fixture- — 
Criminal prosBGutkm for offence, 
not instituted — LmiUation of tmie 
for criminal jn'Osem.tio.n, , Secti.on 
631 of tlto i\lnriifripal As.T 

applias only to a 

tiori ■ instituted against- a persori 
under s. 574 (c) .for rion-cornpliaiic:!!? 
wdth a requisitiosi under s. 3-1 i (I) 

In the regular way. that is, on 
cornjdaint as dt'fuied in s. 4 of 
the CriiTiinaJ Froeedurri Code, and 
not to a proceeding taken imder 
s. 450 (3) by tlio .Alugisirate on tl)o 
applieation o,f t’i'ie Cierie,ral CV:hti- 
raittee in respect of siieli non,- 

eompiiance. Sarat , Ce,a,ndea,' 
j\fiTjv'EHjEE V. The Corporation’ 

0,-F ClvLf'UTTA (19,10) J. L. 'Ft, 37 
Calc. ... ... 3g4 

:,.ss. 444, 574 ; See Joint • 

Penalt'y, ';g93 

•— -SS. 449, 530 : HCr \cy!:i- 

ESCSNCE ' $33 


— SS. 559 (18), 501 (|f,b 631 : 

See Prose GUT iON ■ 545 

Oaiise of Aclioti ; See ■ 

8KCUTION ... ■ : , ,3;>S 

Oaveat ewptor, doctrlae of : See. Sa,.l'i:;:, ' ■ 

IN ,EXEOUTIOX OF IM’lCinCK • : f|7 

I Oesitral Profliices Liiifl ieveiiiie , Act. 
i (XVSil Of last), ss, 1i2y 158 
i :4See'LA.MBA;R'0,A,:E ' .... ' ■ C»II4 

I Oarfifjcate of Sale "■ -ic 0 

furudiction of — Jdallle IH uaiailv 
liemierg ' Act • {Bemi.' ..L <3/ ' 

ISm ss. 12 . Jor h\ :; 7 ,' ,, 

by CaUector, wifile Ji'pnsii in 
treasurif — Sale hg Ilcrfunv. AntliOr- ,: 
itifs tviihoa* furi-Hileitau -I f///. 
dity of sale a.!jtii.osi lijcihfdc puj'- 
Cfiaser without 'mdi€e----^WiiGker em^ 
suit Iks to set aside cnh.--!' pcvaht ■ 
tim Parehm-^vh— Hurd dap, X 
certificate f,uis 'U | u-i ,« *1 [y 
made for anvirs dui' i no 

be Cancelled or a j|y cm 

tiio ground _ that tfio mnoiint 
Stated was either {ii;v<*r tlufy or, if 
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Certificate of sale — comid. j 

' due, liad been paid before theeer- ■ | 

tifleatci was made ; and ss. 12'' I 

and 1 5 ' of tlie Piiljlie Demands Ro- | 

covery A:ct. do not apply wlieii the I 

sale is lield without jurisdiction,, , 
the amount duo uiidor the certifi- 
cate iiaviiiG, beon paid before the 
sale. A\'hen the sale was held by ; 

Hio Roveniio Authorities without ^ 

jurisdiction, it can. )t be treated ■ 

as one made under the provisions I 

of the Public Demands Deco- i 

very Act, and may consequently j 

ho chaiiengod fo> fi civil imit I 

unthout rceour'^e to procedure | 

pro\'ided by tlie Act. Balhishm | 

Sarp.so7i i. L. H. 25 Calc. ; 

8‘h‘l. Bru}}tath Bftlm \. Lala Sited \ 

Fra.^ad 2 Ih L, R 1 (F. B.) ; 10 ! 

\\\ lb t,(> (lA D.), and Harthoo ; 

Slmjhv B^nt^ud/nfr S'iKfh,!. h. Fv. 

25 ('aie. 870- folio v.ed. Where a ! 

sale has taken phue on the basis i 

of a satisfied jud;iineul , the satis- j 

faction of Vviuch has been eerti- i 

fied to the (Jotirtj tlie sale is void | 

and inelTectual to pa.«s any title i 

even to a bond-fide piirclia.ser for | 

value without notice. A Certi- 
ficate Officer has ■ authority to sell 
only so long as the certificate re- 
mains unpaid, and a doty is cast 
upon him by law to enter satisfac- | 

tioii as soon as payment has been. ; 

maxk?. Beim 31 ah ton v. Ram i 

KMhen Singh, LI J. R-. 14 Calc. 18; | 

L. }i. I. A. Mothiira. i 

31 oh a. n v. Al'hot/ Kumar, 1. L. R. | 

!5 Ci-df. 557. and YcllapjKt v. i 

iimmhandni, ,1. L. K. 21 ..Born. i 

4 by, distinguisiied. No case of 
lU'irdshiii arises wliero a person ! 

witli eyes open makes a speeu- ; 

puiv'lia.se of a valuable es- 
tate lor a iioininai prh,'e. Bevij- ■ 

ftaih V. Ruiuuuf; b C, J... J. 587, . 
affirmed by the . I udii-ial Commit- 
tc?o, L .L. K. 23 Calc. 775, follow- I 

eci jAJN;'AKr.>H.ARE Lal a Goss,a,in . : 

Lal Bha^'a Oaywal (1909) I. L, ; 

R. 37 Calc. ... ... 107 I 

'Clisiiiklilari ^ Cliaitraii Lm^—Vifkaje I 

Chiiul'tdarf /Icif {Berujul Inf of \ 

ltH7t)) s, it) — AH,<e.mncnt of renthy ■ | 

(JoUe(dor---Uiyhi of landlord to ■ ; 

d(dni fair auil rqii liable rent Th.©' ! 

right of a landlord to claim rent, | 

wtieii making a sertlcMnent of re- . j 
mmmii chauMikiri ckukran lands' . . | 
with a putnidar. Is not restricted 


m. 
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Chaisicldarl Ciiakran La^id— ■ 

to til© amount of assessment ’ 
made by the Collector under s. 49 
of the Village Chaukidari Act 
(Beng. Act VI of 1870) ;„h© is en- 
titled to claim a fair and equitable 
rent. Hari Narain Alozumdar v. 

Miihund Lai Alundal, 4 C. AV, H. 

SI 4, and Kazi Newaz Khoda w 
Ram Jadii Dey, I, L. R. 34. Calc. 

109; 5 C. .L. J. 33, referred to. 
Gopendha Ciiahdba. IVIitter ' 

TA;R.APBA.S.SAiTiSr.A. MUKEEJEB 

(1910) 1. L. R. 37 Calc. ■ ' ... .5.98 

—Bengal 

Act VI of 1870, >s\ 50— Resumption 
and transfer by Government — 

Rights of painidars and darpaink 
dars — Suit for recovery of Mias pos^ 
sessio7i — Frame of suit — Specific 
performance of contract — Landlord 
and Tenant. Where chaukidari 
ehakran lands had been resmned 
by the Ooveriirnent and settled 
under s. 50 of Bengal Act VJ of 
1870, with a zemindar who had 
created a patni under which there 
tvas a dar-patni and who made a 
raiyati settlement, and the dar- 
patnidars brought a suit against 
the zemindars for khas pos- 
session of the lands and for the 
execution of a deed of transfer, 
on the aiiegatioii that the zemin- 
dar had transferred his rights in 
the said lai.ids to the patnidars 
and the patnidars had similarly 
transferred all their rights, sub- 
ject, of course, to the pa^nnent of 
the resTJective head rents : — Held, 
tliat the Joining of the two prayers 
for execution of a deed of transfer 
and for recover;/ of possession w'as 
in .no way repugnant to any rule 
of law. Natl ill Fund a v. BudJiu 
Bhika, 1. h. R. 18 Bom. 537, and 
Narayana Kavirayan v, Kanda- 

■ sami Goundan, I. L.,R. 22 Mad.' , ' , 

24, referred to. R-a'Njit .Singh , ,, 

Kalidasi D:ebi (1909) I. L., R. 

■ 37 Calc. ... , ... ■ ,'A,. , 57 

Chilcfiess Widow, properff of See 

H INBU ' L.\,W— A YAtrTTJ KA ^ StBI- 
DEAN ... ' ■ , /b... ':/■ 

0hS4f Lands : See LA.Nr>LOR.r> and 

Tenant. .... ... 449 

Cllvl'l hearts, jiirisdiotion of : See As- 
sessment W»4 -374: 


iriii 
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Cifll ' l>f®eeciure ^ (Act ¥111 of 

: ' .1SSS) .$» ,2S9 : See Dndeb-Ten- 
ERE, sale of 

■'. (Act XIV 0? 

823 

18S2) ss. 32, 53, 582 : See Pab- 
: ■::, ... ... 

229 

S. 43 : See Mortg.age 

580 

s. 102 : See 4.ppeal 

426 

S. 108 : See Bight of 

Suit' ... . 

197 

S. 291 : See Mortgage 

897 

SS. 313, 315 ; See Sale in 

EXECUTION OF DECREE 

67 

■v' ^ SS. 470— 474, 578 : See In- 
ter plea dep. 

552 1 

j 

S, 508 : See Arbitration... 

63 

S. 564 : See Remand 

171 

S. 635 : See Practice 

853 

(Act V of 1908) 

order XXXSV : See .Mortgage ... 

907 

S. 24 ; See Execution of De- 
, ORE'E, 

574 

SS, 36, 37 : See Power-op- At- 
torney 

309 

S« i15 ; See High Court, Cri-' 
QINA.L Side, jurisdiction of ... 

714 

S. 115 : See Sanction for pro- 
secution 

13 

. , , SS» 119,129; iS'cc Practice , 

853 

,■$■ 1,48 : See P R aotiob 

548 

S.,,162 : S'ce' P ractice 

640 

0. XiX, r. 3 ; See Afpidayit ' 

259 

0. XXI, r, 24 (2) .; See Penal ^ 
Code (Act XLY of I860) s. 186 

122 

0 . xxxvni, rr. 5, 6: See 

013 


IS®giifeaiice 0 f Offewee: .S%e Jukis- 

DICTION OF ■M.AaiSTHATB ' 

Colleetor, sale See^ Cebtificate 

OF Sale 

Commissleii (secret) : ;S'eg Pbincipal 

AND Agent • 

Commitment : See Jd-ry, .bight of 

trial BY 

Complaint fwltlioiit aif process).: 

See j^Lilictous PfU>s.ErujTiux 

Concurrent »)iirlsdlctioi! ; See Probate 
C onfession, admissifeifitf of : ,.sv>e 
Jury, right of trial by 

Confession' —’Axl nmsibiliUi of statement 
alleginfj, v:hetlicr inihj or not, that 
it was not volw}tary-~—Eri{].cnee Act 
of 1872) s, 24, A state- 
ment in Y/riting by t!ie iiccusetP 
wliich coiRains an aliegatioti from 
wliieh it is to ])e inferred that 
tbe stateiuent of n hidi it .forms a. 
part was not made \'oin!iiarily, is 
inadmissihie. Empebor y;. TAfiA- 
NATH EoY CHOW.DHKY fJlilOl I'. 
L. IP 37 Calc, ... , 

consideration : .See Stamt..d-oty y., 
Conspiracy to wap War : .SVc Jiary, 

RIGHT OF TRIAL TiY ... 

Cofistfiictioi! : CV3NT,iiACT 

Continuing Offence : See MNcmAcu- 

MENT 

'^■'ROSE€-i:J- 

TIOX^ ... 

Contract— 0/ 

smj ^Hvven to ^ thjhf Ifoaircft 
li'o?W.s' of tb'xcrfipiion- wid 
not of cHinn(iflon--AVarranty 
Eqmtab!?, set-off. plninthf, 

owner of a slock of coni at diiali^ 

■ malDeput, . agreed to .soll .to the 

d,efeiidants “the enlire stoc.'k at 
Slmlimar or 700-b0(h 

KGven to eight hnndrod tons of 
steam eoai ” for immcihaje di^li- 
very. The entire stock at Shali- 
mar Depot in, .fact ainuunied ia 
469 tons only, vAmh the phunim 
didy delivered. On a suit bv i he 
plaintiff for this price u[ ihc^uiel 

, sold and delivered ilmt 

the words ‘*or TCHkShO, ray seven 
to eight: lii:mdred,;d.oi;isdh 'rniisfc 
foe constrned to bo ciesei'ipiivo of ■ 
the words “entire stock'’ and ■ 
not nicTely words of OKlIiriatloii ; ' 
that the delivery of only' 469 tons 
.was, a breach of the contract by 
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81 
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C§lllra®t— cono/zi. 

tlie plaintiff, and that the det’eiui- 
aiits were entitled to set off 
against' the plaintiff’s elaim the 
damages caused by such breach. 
Kaleyanjee Shamjee V. Shoe- 
, BOOK (1910) T. L. K 37 Calc. ... 334 

Ocmtraiiictori Stateiiisiits : See Sanc^ 

tion for prose cution ... 618 

Oeiiveyarsce : See Yendor and Pur- 

OHASEE.' ... ... 362 

Court, meauifig of — Offence hroiight 
under the notice of the Court in 
the course of a jridicial proceeding 
•^Proceeding instituted hy one 
Mimsif for resistance to attachment 
of' moveables in execution — Pre- 
liminary inquiry and final order 
by Successor — Legality of order 
■ — ^‘‘Judicial proceeding ''-—Exe- 
cution proceedings— Crmiinul Pro- 
cedure Code (/Ic^ F of 1S9S) ss. 4 
(?n}, 476, The word “ Court ” in 
s. 476 01 the Criminal Procedure 
Code includes the siiecessor 
of the Judge before whom the 
alleged offence was committed, 
or to whose notice the commis- 
sion of it was brought in the 
course of a judicial proceeding. 
Where, therefore, the judgment- 
ereditor brought to the notice of 
the Munsif, on the 23rd Decem- 
ber 1908, the fact of resistance 
to the attaclinient of moveables 
in execution of his decree, and 
the Munsif called upon the op- 
posite party to show cause, but 
h'i,s successor, after liolding a 
] preliminary iocftiiry under s. 476 
of the Codtn ordered their pro- 
soeution on 6th October 1909, for 
offences under ss. 183, 186 and 
353 of the Penal Code r Bdd, 
tiiat the order was not without 
jurLsdiction, Action under s. 476 
should, as far as possible, b© 
])ronipt and expeditious and not 
unduly protracted. ■ The defi- 
nition of a ** judicial proceeding ” 
in s. •!■ (?m) of tlie Criminal Proce- 
dur(3 (J'Ode is not exhaustivo. It 
includes on execution proceed- 
ing ; and the resistance to the 
attachment of moveables is, 
when reported or complained of' 
to the Court, an offence brought 
under its notice in the course of a 
judicial proceeding . within 'the 
meaning of s. 476 of the Cod©, 
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Court, lueaulug ^h-condd. 


Bahadur ik . ' Eradatullaii 
Maimck (1910) I. L, R. 37 Calc. 042 
Court-fse, acsseptauce ®f, iiy Dspuff 
Registrar : See Appeae, vaeu:- ' ■ 
ATION OP ... ... 91 

Court-fees Act (¥il of 187®)'$, 5, Sch. : 

I, Art 1 : Sell. II; Art 17, cL '(S):: 

d’ee Appeal, VALUATION OP ... 91 

Crimisial Law Ameuiisiieiit Act (Xl¥ . z 
of 1908) ss. 2, 12, 14 (1) : See 
Bail ... ... ... 41 


SS, 12, 14 (1) i See Bail 439 

i Criminal Procedure Code (Act ¥ of 

1898) SS. 4 (m),,125, 418': Ses ' ■ 
Magistpate, powers op ... 72 


S3. 4 (m), 476: See “Court,” 

MEANING OP ... ... 642 


SS. 4 (fii), 478 : Se& ^‘ Judi- 

eiAL Proceedings” ... 52 


ss. 6, 435; 439 : See High 

Court, Criminal Rbvisional 
Jurisdiction o;p ... ... 287 


ss. 117 (4), 122, 123 (3), 

387, 424 ; See Security for 
GOOD BEHAVIOUR ... ,,, 91 


S. 122 ; See Surety for 

good beraviour ... ... 446 


ss. 145, 350 : See Magis- 
trate, TRANSFER OP ... ,812 


s. 145, cl. (5) : See D'Isputb 

CONCERNING LAND ... ... 285 


s, 148 : See Dispute con-' ' ' 

CERNINOLAND' ' ■ ... 831 


- — -' S. 147 — Dispute concern- 

ing the right to act as pujari^ and 
not the right of use of land— Ease- 
ments. Section 147 of the Ori- 
rninal Procedure Cod© is not li- 
mited in its terms to easements, 
but relates to any dispute con- 
cerning th© right of use, of land 
or water,. A dispute .concerning 
merely th© right to, act as pnjari 
in a tempi©, and not .the Tight of 
use of the land on which it stends, 
is not within, the .scope, of b, "147 
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Crlinliial 'Pr0ee^yre' (Act '¥ of 
, , ' |30g— cowciJtl. 

o£ the Code. Kader Batcha 
Kader Batcha Rowthem, I. L. R. 
r: : 237., not .followed. 'Gui- 

EAM Ghosal V . Lal Bkhaiii Das 
(1910) I. L. R. 37 Calc. ... 578 


SS. 14S, 202, 293, 294, 55®, 
expiil. 2 See Local Iistspeotion 340 


ss. 1M,' 173, 190 (1) (b) : 

See C.RIMIWAL PROCEEDINaS, 

INSTITUTION OIP ... ... 49 


SS. 164, 19®, 235, 239, 342, 

364, ' 447, 454, 532 : Jury, 

RtGaT OF TRIAL BY ... ... 467 


— S,,177; Emigr,ation ... 27 


$. 190 (1) (C) : -S’ee Ju- 
risdiction OF Mag-istratb ... 221 


SS. 190, 497, 498 : See Bail 412 


S. 195 ; See Sanction for 

Prosecution ... ... 618 


SS. 195 ,(fe), 476 : .9ee Ju- 
risdiction OF Criminal Court 250 


SS. 195 (1) Cl. (b), 476 : .S'ee 

Sanction FOR Prosecution ... i.S 


SS. 195 (6), 439 ... -714 


- — - s. 256 ; , See Cross-exam- 
ination ... ... 236 


T SS. 337, 339 ; See Pardon 845 


SS. 367, 424 : See Judg- 
ment ■ OF APFELLATIdJ CoURT, 
CONTENTS OF ... J 94 


$. 403 : See Acquittal 604, 680 


— • — SS. 497, 498 : See Bail ... 439 

Crlmljiial Prcceed^'isgs, lega! iiistltii- 

tiois of — Folks report not dis- 
closing nature of injormation — 

First information report omitting 
to state the information ' received--^ 
Infonnation given hy police officer ® 

: ' iO: : : Mmself~^Orimm Frocedum 


■ .'^PACl' 

Criminal Procwilliigs, Isgai instltii- 

■ -tioa ©f—conc&l. . . 

. Code {Act V of im) w. /JJ, mh 

■ 190 (1) ih). A proyc3f*iition. w 
not legally instlkited uudor s. 

190' (1) (6) of the Crifniruil ih’o- 
cediu'e Code wtieu tlio ;polieo re- 
port luider s. 173 does not sot 
forth the imturo of the inforjre.i" 
tion, and the first niiV^n nation 
report under s. l.j-1 is et|naiiy de- 
fective .in this respect Lee tn 
Adhikary (1909) L L. H. 37 Caie. 49 

Criminal Prossention, liiRltatieri of 
time for ; See Calcutta 
C iPAL Act (Beno. Ill of 1899) ' ' 

■ SS. 341 (1) ■ ... ' ;|84 

Cross-appeal ; See Privy Council, 

practice of ... ... 923 

Cross-examinatioii-— wik 

nesses, cross-exa}iii}’Mtiou. of, after 
charge — Failure to name on date of 
the charge, the w tin esses required 
for cross-exaniination — StdjsequeM 
application before dose of' the 
case — Right of cross examination, 
continuance of — ■ ] V a iver-- 1 o'iniinal 
Procedure Code {Act V of I^‘9S}^ 
s, 25(h Section 256 of the Cri- 
minalProcedure Code merely la.ya 
down that after the pica of tho 
■accused is takeii lie shall be re- 
quired to state whether he uisliefi 
to cross-exaniiiie any, an«i if so 
which, of the prosecution wit- 
nesses whose o\iderice liJis boeii 
taken, but it does not stake fit, 
what particular time ho is fo bo 
asked this question, nor up if'* 
wdiat timtj he has this right. 

Where, tlierefore, the aefiiisetl 
wereasked. on the day t iie cliarge.-, 

■ were framed, whether they woiikl ' 

. call any of the iirosoculio!: wit- 
nesses for cross-exaiiihiiHion an-d 
did not name any, but iniuio an 
application to recall some of 
them for that purpose on tlio 
next Court day and liefuro the 
ease had closed: — Hdd, tfiat 
they w’ere entitled to luu'e Ihe 
prosecution witnesses r(‘c,allud 
for the purpose of cro-N-exami- 
isa-tion, and that I here wjis no 
waiver of their right under tho 
section. Inder Rai v, C. R. 

Brown ( 1909) 1. L. K. 37 Cak* 236 

1 Customary Rigtit fa attd apprMriaie 

: Trees i 6^6 iNocniPRVKn: 
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Baiiages^S iS'ee REvasTirE Sale 559 

Oanitges, assessroefit ®f : ' See. Libel 760 
DimageSj claim for wrongful attacii- 

meitt ; See Appeal ... 426 

Dayaliliaga ; See Hikdtj Law ... B63 

Dcatlli presiiinption nf— Evidence 
Act {I' Of 1872) s. 108 — Person 
, ; . heard of for seven years — -Time 
m to^ when presumption arises — , 

Onus of proof. When a person 
is not heard of for seven years, 
tlio presumption that arises 
under s. lOS of the Evidence Act 
is that he is dead at the time 
when the C|iiestion is rais ' and 
no ai sorn ni(c.i>dent date. 

^ UK Phu hau la ei } v. Sarfya 
Krhii / >i ( 1 n a In / I. L. R. 

) { li 2> udb\u L Moolla 
Gassim. v. M-Oolla Ahdul Rahim, 

, ■ L' L. R. 33 Calc. 173,, referred to. 

NABia V, Lxh Sahxt (1909) T. L. 


R.,37 Ca!e. , , ... ... 103 

Defeiittar Estate, llaiillity ®f : See 

Pabties ... ... 229 

Daliuttar Estate, syit against ; See 

Pabties ... ... 229 

Decree agalnsl recertiesi Tenant, effect 

0f ; See I.akdlobd anb Tenant 75 

Decree, aiteratien ®f : Sec Pbiva’ 

Council, practice of ... 62.3 

Decree, aittendment of s See Pkaotiob 649 

Decree, modifscaflan ©f, after appeal : 

6*ee Practice ' , ■... ... 548 

Deed if Doiifeyaiice, coiistriictioa of : 

See Vendor and Pu'Hce:ASEE 362 

Defaiiiatfoii : See Aoquittaj. ... 004 

. See Libel ... 760 

0 ef atilt, dismissal ef sait for : See 

Appeal ... ... 426 

Defaiiftiri®' Proprietor t See Inciim- 

BRANCHS ... ... 322 

D8feiida!!f, cliaiigittg cliaracter of ; 

Sir. Parties ... ... 229 

Defcndard, duty of ; See Pleadings , 856 
Delay : Srr Batl ... ... 412 

DalegaiiO!! of Powers ; See Local 

IjOVlCriNVKNT, POWERS OF ... 467 

Deiegaiio^i of Pciw.=‘rs fey SliainTian- : 

Scf IjE.\U?J,i i'iOX OF BuLLrONG' ... 585 


Demolition of lialllllitg -Cakntta M:iK 
iiiihjjjl Aet ilkauf. Act 111 of 
IblH}) sH. IS. 102 [D (r), SOL 449 


A ..' Page.'/: 

Demolltlii if lalWIng— concld.' 

Surveyor of additions contem- 
plated huilding^Delegation of 
power hy Chairman — Legality of 
sanction — Sanction of General 
Committee — Proceeding under e. 

449 — Application thereunder to 
Magistrate, signed for the Chair- 
man hy the Secretary to the Cor- 
poration and the. General Com- 
mittee — Irregularity. An addi- 
tion to a contemplated building 
sanctioned by a District Building 
Surveyor, to whom the x^ower of 
sanction has been delegated by 
the Chairman under s. 18 of the 
Calcutta Municipal Act, 1899, is 
a duly authorized erection, and 
the sanction of the General Com- 
mittee under s. 391 is not neces- 
sary. Section 391 applies only 
to alterations of, and additions 
to, existing buildings. Where 
the General Committee ap- 
proved of the suggestion of the 
Building Sub-Committee that 
certain additions to a building 
were unauthorized, and that an 
application should be made to 
the Magistrate under s. 449 of 
the Act, and directed the Chair- 
man to make it, whereupon an 
aiiplication was made, purport- 
ing to com© from the Chairman, 
but signed by the Secretary to 
the Corporation, who was also 
Secretary to the General Com- 
mittee : — Held, that the irregu- 
larity, if any, was cured by s. 

102 (1) (c) of the Act. Kissori 
Lal Jaini V. The Corporation 
OF Calcutta (1910) I. L, R. 37 
Calc. ... ... ... 685 

: See Acqui- 
escence ... ... 833 

Deportation see Libel ■ ; " 760 

Deposit in Gourt : *866 MoRTaAGE ... 282 

Deposit of Title-deeds ; See Title ... 239 

Deposition under Compuyon : 'See'/: 

False Evidence ... ■... . 878 

Dismissal of Suit for Default improper ' ' 
proceiurs in : See Appeal . ■ #2,6' 

Disobedlencs of order uiiifer Jeng. ■■ 

Act ill ©f 1893 : iSfee Joints 

Penalty v895 

Olsoljedience of' Rei|iiisitiori :• , 

Calcutta Municipal' ' Aot :" 2: 

■ (Beng. Ill OF 1899) sp., 34i (1), 
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dlspiite fiiweriilllg Attach- 

^ment of subject of dispute-^Order 
of Scttlemnt Court in a proceeding 
between the same parties and re- 
lating to the attached^lands 
Effect of such order-^Belease of 
attachment hy 

minal Procedure Code {Act V or 

U9S) s. U6--Bengal Survey Act 

b 4 . ActVofl875)s il^ An 

order of the Survey and Settle- 
ment Courts, under the Bengal 
Survey Act, 1875, s. 41, is a de- 
termination by a ■ 

Court of the rights of 
entitled to possession of bhe land 
within the meaning ol section 
146 of the Criminial 
Code, mere the Magistrate 
attached certain lands under s. 
146 of the Code, and in a pro- 
ceeding under s. 41 of tlie Bengal 
Survey Act, 1875, between the 
same parties, the same lands 
were found to be in the posses- 
sion of the petitioner -.--HeM, 
that the Magistrate was bound 
to follow such order and to re- 
lease the lands from attaohment. 
Ambueb «. Sami Ahmed (1910) I. 
X^, B. 37 Calc. 

-Tenant 


331 


interested in the subject of dis- 
.miter-Addition of the tenant to the 
proceedings to show that there zs 
no dispute lil-elg to caim a breach 
oi the veace—Criminal Procedure 

KlcfFo/ im)s. 145, cl. 
(5) A person claiming to be 
interested in the subject of dis- 
pute as a tenant, who was not 
required to attend as a party, 
should be heard under s. 14» (o) 
of the Criminal Procedure Code 
in order to show that no dispute 
likely to eatise a breach of the 
peace exists. Mandal 

V MOHIM GhANDBA PjIAM.tjr[CK 
(1910) I. L. R- 37 Calc. 

District Building Surveyor, sanction 

iy : Bee Demolition of Btiild- 

INC 

District Judge : See Sakctiost for 

PrO‘=!RCUTION 

District Magistrate,^ power of, to 
cancel bond : See Magistrate, 

. R0WBI5*S''0^'' '••• 

Division Bench, jurisdiction of : .fee 

Pl^AOTtOE *'* 


285 

585 

13 


72 

173 


Dlvofce — Attachment before judg- 

ment — Divorce Act (IF of 1889) 

83 . 7, 4.5— Civil Proced^ire Code 
{Act F of 1908) o. '■^'XXXPI'Ba 
rr. 5, 6— Relief. ^ order for 
attachment before judgment will 
not be made in divorce proceed- 
ings. Attachment before^ judg- 
ment being a matter of relief and 
not of procedure, is governed by 
s. 7 of the Divorce Act and the 
principles and rules of the Eng- 
lish Divorce Court, and not by s. 

45 of the Divorce Act and the 
Civil Procedure Code. Order 
XXXVIII, rules 5 and 6, have 
I no application in divorce pro- 

1 ceedings. Phillips v. Phillips 

j (1910) 1. L. R. 37 Calc 

Divorce Act (IV of 1869) ss. 7, 45 : 

1 See Divorce ... 

I Document, execution of : Bee At- 

! testation 

i “ Dwiragaman ” ceremony, gift at : 

1 See Hindu Law — Gift 

Eastern Bengal and Assam Disorderly 
Houses Act (II of fSOT) ss. 2 to 

6 : See High Court, Criminal 
Be VISIONAL Jurisdiction OF ... 

Ejectment, suit for i iSee Lamb vdar 

£ mlsrutlon — Unlawful Recruitment ■ 
Assam Labour and Emigration 
Act {VI of 1901) s. 184— 

“ Emigrate y ” meaning of — In- 
ducement to go from a place in 
British India to Fiji— Subsequent 
inducemeMt at another place ^ to 
proceed to Sylhet — Locus delicti * 
Jurisdiction of Criminal Court — 
Criminal Procedure Code {Act V 
of 1898) s. 177. A recruiter, 
who induces a person at Cawn- 
pore to go to Fiji, but on the 
way takes him to a cooly depot 
at Arrah and induces him to 
proceed to Sylhet, in contraven- 
tion of the Assam Labour and 
Emigration Act, commits no 
offence under s, 164 of Act VI of 
1901 at Cawnpore, but only at 
Arrah, and a , Magistrate ' of , the 
latter place has jurisdiction to 
try such offence. Faiz Ali v.' 
Emperor (1909) I. L. B. 37 Caic. 

Encroach mant-"-Senga? Local Self 
Government Act {Beng. Act III . 
of 1885) s. 14.0— Infringement of'' 
bye-law — Erection of fence 
the elope and edge of a roaj 


613 


613 


526 


287 

604 
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■ E.«er®aetifiieit —Gondd.. 

without impeding the passage along 
it~---Contimmig Offence — Daily 

Fine, Wliere a bye-law passed 
by the District Board prohibited 
eiieraochrneiit on ^ any part ox a 
road maintained by it, or its 
slopes or side-ditches, hy the 
placing of fences thereon 
Held, that the erection of a fence 
along the 'slope and the edge of 
such road, without impeding the 
passage over it, Is an infringe- . 
ment of the bye-law, though the 
Board has no proprietary right 
in the road, or in the land on 
which its slopes or side-ditches 
stand. A sentence of a daily 
fine in anticipa,tion, in the case 
of a continuing offence wdiich 
may be committed after the date 
of the proceeding in which it 
was passed, is illegal. Nilmani 
Ghatak V, Emperor (1910) I. 
L. Bu37 Caic. 

Sitcreacfimesit m Pelsllc Street : See 
Prosecution 

Ee«l0rsem®iit of payment : See Mort- 
gage 

Endowment ; See Mahomedan Law 

itshancameint of Real i See Landlord 
AND Tenant 

Ecf^itafek Seboff s See Contract ... 

Ecfmty of Redemption : See Title ... 

Estates Partition Act (BoRg, VIII of 

187S) ss. 7j tils 149 : See Title, 

SUIT FOR 

Enropear* Eritlsfs SHiiject, rights of : 
See Jury, bight of trial by 

Ewidsisce : See Lease ... 

Eridesice Act (I ©f 1872) s. 11 s .See 

Security fob good behaviour 

SS. 21, 25, 29, 

47, 87, 73 5 See Judy, right of 

TRIAL BY 

- S. 24 S See 
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546 

589 
263 
f449 
4 610 
^742 
334 
239 


Confession 


(2}s See , Libel 


Death, presumption of 


SS. SS, 57, 78 
s. 108 : Ste 


g, 132, pro- 

f Is© S, -See False EVIDENCE 

EfWsnee Of ussoclatlon, admisslMlIty 
. ' if t' S?ec . Security for good 

' , BEHAVIOUR . „ , ... , . 


662 

467 

293 

91 

467 

735 

760 

103 

878 

91 
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Svldsucs if liad Cliaracter : See.Lmm. ^ 76 

Evidea©^ 0!i oath s See Judicial ■ 

Proceeding ” ... ... ' 52 

of 'V^lteesses, ds nw: 

See BIagistratb, tr ansfbe of 812 

Emiatlug Osiirt, iiirls?lktl®n ef : See 

S.YECUTION OF DlSCRES ... ■ 574 

Execution s See Mo?.tc.4ge 897 

©f 2 See Mortgage 796 

E]te©utlQ£'l of Elssros — Tramfer of exe« 

c ution-proceedi ngs- Ju risdiction 

of executing Court — Presidency 
Small Cause Courts Act (XF 
of 1882) s. SI, cl {b]— ‘Civil 
Procedure Code (F of 1908) s, 24. 

The meaning of s. 31, cl. (5) of 
the Presidency Small Cause ■ 

Courts i^et, is that the Ci%di Court 
to which a decree nmy be trans- 
ferred for execution is the Civil 
Court competent to deal with it 
under the provisions of Act XIV 
of 1882, and so also the Court 
which, under the provisions of 
the present Code, is competent 
to deal wdth it. Proceedings 
which are without jurisdiction 
are not proceedings that can be 
transferred under the provisions 
of the old Code, and are equally 
incapable of transfer under the 
new'’ Code. Shamsund.vr Saha 
V. Anath Bandhu Saha (1910) 

I. L. R. 37 Calc. ... ... 574 

ProcsedlBig : “' Court,'* 

MEANING OF ... ... 642 

Exss^tlosi sale : See Under-tenure, 

SALE OF... ... ... 823 

Exesutsr, Isy ; 5ee V endor 

and Purchaser ... .... .362 

Ex-parl3 oaers© : See H-ight of suit 197 
Expesisss nscsssary for Defeottar Es- 
tate ; See Parties ... ... 229 

ExtraorCioary Origina! Civil ' Jorlsdic- 

tiOR ; See Praoticb ... 853 

Fair Commsiit : See Libel , ... 760 

False FVidsstce : See “Judicial Pro- 
ceeding” ... ... 62 

— Deposition under com- 
pulsion — Privilege — Incriminating 
statements in cross-examination 
made by a party to a suit 
after objection taken, not hy de- 
ponent personally, hut hy his 
pleader — Admissibility of the 
statements on subsequent trial for 
giving false evideme—^\ Compelled 


H; 


GENERAL INDE.X. 


f alse '©f lieiice— cowcicfr. 
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to answer ’* — Evidence Act (I of 
1872) s. 182, proviso. An incri- 
minating statement in a deposi- 
tion made by a party to the suit 
in cross-examination in answer 
to questions relevant only as 
afteeting Ms credit, and objected 
to, not by the deponent himself 
but by his ’pleader, is not admis- 
sible 'against him on his subse- 
quent trial for giving false evi- 
dence, he being in fact “ com- 
pelled to answer ” within the 
meaning of s. 132 of the Evi- 
dence Act, Such objection may 
be taken by counsel or pleader 
reprovsenting the party. Thomas 
V. 'Newton, 1 Moo. & M. 48w., and 
Rex V. Adey, 1 Moo. h Pvob. 94, 
distinguished. Oueen v. Gopal 
Dass/l, L. R. 3 Mad. 271, ex- 
plained and distinguished. Fer 
Tetjnon J. such an 

objection has been taken and 
overruled, if any objection or 
privilege personal to the witness 
remains, it is still open to him 
to assert that, objection or claim 
that privilege. Emperor t\ 
Pbamatha Nath Boss {1010) T. 

L. R. 37 Calc. ... ... 878 

fais© lnf©rmatloti to Police ; See Ju- , 

iiiSDiCTio>< OF Criminal Court 250 

vFalse' statement fey Witness feelers 
■ .'ttCaiiimittliig Magistrate: See 

Sanction FOR P.UOSBOUTION ... 618 

f atlisr^s Sister’s Sen ; See Hindu 

' Law-Succession ... ... 214 

Private and public ferries — 
Mainiaining a private ferry with- 
id two miles from the limits of a 
public ferry — Limits not declared 
by the Local Government — Bengal . 
Ferries Act (Beng, I of 1885) ss. 

6\ 16,. 2S. When the limits of a 
public ferry have not been de~ 

. elarod by the Local Government 
under s. 6 of the Bengal Ferries 
Act, 1885, a conviction under 
ss. 16 and' 28 thereof for mala- 
, taining a private ferry, without 
saii(3tio2i, to or from "any point 
within two miles of the public 
ferry, is bad. Maharaj BiANDAL 


', r. PO'ETAR, 

37 Calc. .. 

Singh (1910) I. L. R. 

543 

Final order 

fey Siiecesser ; See 


Court,” 

MEANING OF, 

642 

FIsiei dally See ,Enceoachment , , ... ■ 

671 
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First Oharge : See Putni Tenure 747 

First iRforfl!atl 0 ii ;; ySee '' , Griminad^ 

Proceedings, instittttion oe ... 49 

First Mortgagee : 5^6 Mortgage ... 907 

Fixed Rent : See Kabulizat, con- 
struction OF ■ ... ' 626' 

Fixture, netises to rewieie : 5ee Cal- 
cutta Municipal Act (Bengal 
ITI OF 1899) ss. 341 (1) &c. ... 384 

Fixtures, dactrlue ef : See Landlord 

AND Tenant ' ... . . ... 815 

Foreclosure : Mortgage ... 796 

Foreclosure, right to decree for ; See , 
Title ... ... ... 239 

Forfeiture : /See Partition 918 

Forfeiture of pardon : See Pardon , 845 
Forum : See Adoption ... ... 860 

Frame of Suit : See Chowkidari ■ 
Chakban Lands ... , ... 57 

Fraud s iS'eg Pleadings ... ... " 856 

; See Right of Suit ... 197 

Seuerai Committee, saiictiou ' ' fey :: ' 

See Demolition of Building ... 585 

(aift fey Widow : See Hindu Law- 

Gift ... ... ... 1 

CiOtraja-sapInda : See Hindu Law 

— Succession ... .... 214 

aoveruor-^eaeral Isi Couf.sll, powers 

of ; See Jury, eight of trial by , 407 

“Gowiia” eeremoiiy, gift at; See 

Hindu Law — G ift ... ... 1 ; 

BtMi—Mamtena}ioe-Grant—-Limita- 
tion— Tenancy by sufferance—^ 
Limitation Act {XV of 1877) 

Sell. II, ■ Art, 189— Grantor a'nd 
Grantee— Adverse possession. A 
tenancy by sufferance would not 
by itself make the possession of 
the holder rightful, so as to pre- 
vent limitation from running ; 
but if the landlord, or the, person,, , 
entitled to resume the tenancy, , ' 
does anything to , indicate his ' 
assent to the continuance of the 
tenancy , that would itself bo SUE- 
ficieiit to convert ,tlie tenancy, by,, " 
sufferance into a te,nancy from, , 

-year to year, and in „siich a case , 
the limitation applicable is that 
provided by Article 139 of the 
second Schedule to the Limita- 
tion, Act. Ram Chandra Singh , 

V. Bhikhamb.ar Singh' (1910,) ,,,'L , ,, ' 

L. R. 37 Calc. ... •. .. 674 
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Grants cenilctlng ieserfptleiis. of : 


, fi'ea Lease 


293 1 

Qriaais of' Bill : See Bail 

... 

412 1 

Gronniis of Belief : See Affidavit 


259 1 

GHanSlan-ai-ilteiii, right of \ 
Mortgage 

See 

897 j 

lfaii!iwrltlii.g, moie of^ proof of : 

., Jury, bight of trial by 

See 

i 

467 

Hansari’s Parliamsiita.ry Reports, ad- 
missibility of : See Libel 

780 ! 

HeritaWlltf : See Landlord and Ten- 
ANT— Building Lease 

■1 

377 i 


HIgfi Ossurf* Crlmlrsa! Revisloiiai Juris- 

iiCtiOH @t — Order hy a first class 
Magistrate for disconimiiance of 
a house as a hrothd — Grimmal 
Frocedure Code {Act V of 1S9S), 
ss. 435 and 439~~-Fasiem Bengal 
and Assam Disorderly Houses 
Act (II of 1907) ss, 2 to 6 — Pro- 
cedure in cases under ss. 3 and 6 
of the Act— Offence. A Magis- 
trate of the first class, acting 
•under s. 3 of the Eastern Bengal 
and Assam Disorderly Houses 
Act 1007, is a “ Criminal Court ” 
within s. 6 of the Criminal Pro- 
cedure Code, and the High Court 
has jurisdiction to revise his 
proceedings under ss. 435 and 
439. But where such proeeed- 
ing.s were in themselves perfectly 
fair and reasonable, the only 
error being possibly the admin- 
istration of oaths to the wit- 
nesses, the High Court refused 
to mterfero. Sections 2 and 3 
of the Act do not create any 
offence, the only offence created 
by the Act being, as provided in 
s. 6, disobedience to the order 
of the Magistrate passed under 
n. 3. The procedure to be fol- 
lo'wed under the Act is that, 
upon a sanction, report or order 
under s. 5, the Magistrate must, 
if he intends to go further, surn- 
■ mon the owner or other person 
mentioned in s. 3 to show cause, 
and in the event of his failure to 
he may proceed in his 
./ absence.: He must next satisfy 
, ,, himself . that the house is used as 
described in s. 2 (o), (6) or (c), 
doing so in any way that does 
not violate the ordinary rules of 
fairness and propriety : but he 
is. not: bound to act only on legal 
evidence, and, lie need not^ and 


PAt^S. 

Hlgls Cuarf, Criminal Rc¥isi§saMisrls- 
dictian ©f"— cokcM. . 

possibly may not, a.dminister 
oaths to persons' of whom .he may . 
make enquiry. If ho makes an 
order under s. 3, proceedings .£o.r 
disobedience must be taken inde- 
pendently under s. 6, and eon- 
ducted according to tlio. ordinary „ 
procedure prescribed for th.e trial 
of offences. BvAJA.xi Khemta- 
V/ALI V. PUAMATHA NaTIT CiiOW- 

BHRY (1910) 1. L. R. 37 Culc. ... 287 

Mlgh jgilsfelisa ef : See 

SAxN-CTiOlSr FOR PROSECUTION .... S.3 

Hlgli Court, jiirisilctiiii of, to grasil 

feaiS : Bail ... ... 412 

Hlgl! Goiirf,' Original .Side, fisrls- ^ 
diction of — 'Revisional furisdiciion 
over Presidency Sinall Causa 
Court — Civil Procedure Code 

(Act V of 1908) 8. Ho— Appeal ” 

— Practice — Sanction to prosecute 
— Code of Criminal Procedure (Act 
V of 1S9S) ss. 195 (n*), 439.^ A 
Judge of the Presidency Small 
Cause Court, Calcutta, had sum-' 
mariiy refused an application 
for sanction to , prosecute' the 
piaintiff for making a false claim 
in a suit before liim. On an 
application to the High Court 
under s. 115 of the Code of Civil 
Procedm’ 0 , to set aside this order 
and to compel the Judge to de- 
termine the application : — Hdd^ 
that the jurisdiction of the tiigh 
Co-urt in all such revisional ap- 
plications, whether in respect of 
suits or other matters, is vested ■ 
in a single Judge sitting on the 
Original Side. Shamsher Mim- 
dul V. Ganendra Narain Mitter. 
l.lj.'R. 2Q Calc. 4:9SVSarat Chan- 
dra Singh v. Brojo Lai Miiherjee, 

I. L. R. SO Calcv 986, followed. 
Haladhar Maiti v. Ghoytonna 
Maiti, 1. L. R. 30 Calc. 588, re- 
ferred to. A Civil Court, when 
acting under s. 195 of the Crimi- 
nal Procedure Code, is not in any 
way exercising criminal jurisdic- 
tion, and is subject to the re vi- 
sional jurisdiction of the High 
Court under s. 115 of the Code of 
Civil Procedure. Salig Bam v. 
Eamji Lai, I. L. R. 28 AIL 5'54, : ' : 
In the matter of the petition of 
Bhup Kunwar, I. L. .R. 28 '.''AIL /.y 
Ram Pros'od Roy 'v. Bodbd '• 
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Ooiirts Original Sltfe® ^liirlsiik- 

tl«0ll Clf — concM. 

Uoii, 1 C. W. N. 400. Gnru Cl%tirn 
Sofia V. Qiriia tSund>aH Dmi, 1 
C. W. N. 112 ! KaU Prasad Chat- 
terjp-c V. Bhuhati Mohini Dasi^ 8 
C. W. W. 73. Eranfioli Athcm v. 
Kmg-Emperor t 1. L. B*. 2G Mad. 

98, referred to. An application 
nnder s. 195. sub-section 6 of 
the Criminal Procedure Code is 
not an appeal, hence the re\d- 
sional jurisdiction under s. 115 
of the Ci%dl Proeedur© Code is 
not excluded. Hard^o Situfh v. 
Manuman Dat Narain, I. L. B. 

26 All. 244, distinguished. Bam- 
ADHiK Ba:nia V. Sewbalae Singh 


(1910) I. L. B. 37 Gale. 

• •• 

714 

..Higli ' Cuiirt tiM DIstriet Coyrt,... 

tm- 


current iurlSfUction ol : 

See 

224 

Probate 

... 

High Oourt BuSes and Orders, Rii! 



740 ; See Probate 

... 

224 

Hindi! hSLW—^Bayabhaga — Aymiiuha 



Btridhan — Succession — Property of 
childless widow — Step-hrother — ■ 
HusbanPs younger brother. Un- 
der the Dayabhaga law, the 
younger brother of the husband 
of a "^cMldless widow is entitled 
to succeed to her ayautiiha Btri- 
dhan property in preference to 
her step-brother. Debtpba- 
SAKHA Boy Chowdhiiy i?. 

Hab andba Nath Ghose (1910) 

L. E. 37Calc. ... ... %3 

"Efldowmsot: See Limi- 
tation ... ... ... 885 

— — — •Miiahshara — Gift ■ by 

Hindu tvi'imff to dfMigliter — Gift 
. 0/ immomahk property to daughter 
: M '“goivna^’’ or dwiragaman ■' 
ceremony — Post-nuptial gifts-^ 
Bcversimiarj heirs. It is com- 
petent to a llindu widow governed ’ 
by the M’itaksliara law to make 
a valid gift- of a reasonable por- 
tion of til© imiiiovea'bh property 
of her liiisbaiid to her daughter 
on the occasion of the dariighter’s 
gowrm eamoioiiy ; and .such a 
g;:h biad:,ig i.j.on the rovg*- 
do:.;.rv' iU::rs of iior Iciabarai, 
CiirmwAX Sahu G\jvi Sabcj-' 

. (irioo).,L L. R. o7 a.ic. , ... i 

' — ^ — Panition — Reumon — ' 

Whether, after separnUon in esiatei 
a m-mor member mnimuing lu Uxr^ ■ , 
mi mkdi mendM¥ 


■ * ■ : , PA'GU. 

Hludii Law— con^d . , 

heconies a reunited member of 
the familu----Simmorship. When 
after [>artition in distinct shares ,, 
amongst Hindu broiherg, some 
of whom were minors, th© minor 
brothers continued to live jointly ■ 
with one of the adult brothers, 
that fact alone did not consti- 
tute a reunion with him after 
partition. In order to consti- 
tute a reunion there must be a 
junction of estate with an inten- 
tion to reunite. Btjsx Menbli , , 
r. SuKPAB Menbli (1910) I. L. 

B. 37 Gale. ... ... 703 

. — — — ^Succession — MUahshara 

--Step-mother — FathePs sispFs 
son— Gotraja sapinda — Letters of 
Administration. In the Bengal 
Presidency, under the interpreta- 
tion of the Mitakshara law as 
accepted in the districts governed 
b}' that law, a step-mother is 
not entitled to succeed to the 
estate of her step-son either as a 
gotraja sapinda ox in preference 
to the father’s sister’s sons. 

Joii Lai V. Durani Koirer, B. L. 

B. Snp. Vol. 07 , Ktnnaramlu v. 

Virana Ooundan, I. L. B. 5 ]\fad. 

29, AliUtammal v. Vengalahshmi 
Animal, I. L. R. 5 Mad. 32, and , 
Banumand v. Surgiani, I. L. B. 

16 Ail. 221, referred to. Kesser- 
hai V. Valah Uaoji, I. L. R. 4 
Bom. 188, Lalluhkai Bapuhhai 
V. Oassibai, I. L. R. 5 Bom. 1 J 0, 
and Bdssoobai v. Zoolekhahai, I. 

L. B. 19 Bom. 707, not followed, 
having regard to the principle 
laid down in Coll actor of Madura 
V. Moottoo Bamalinga Satlm- 
pathy, 12 Moo. I. A. 397. Ta- 
■fiALBAi KtJMRi V. Gaya Pershab 
Sahij (1009) I. L. R. 37 Calc. ... 214 

— 'Will — Edinquishment 
in favour of a sentient perso7% - 
Bequest for establishment of an . : 
image and imrship of a Hindu 
Dc%. The principle of Hindu 
law, which invalidates a gift 
other than to a sentient being- 
■- ca}>able of accepting it, does not 
apply CO a bequest to triLsteos 
..■'for i»ho esui biisiuneot of an image 
and worship of a Hituiu 

deity after the testator's death, 
nor does it make such a l>©qu©sl 5 
void. Vpendra Lai., Bond ■ ,v. 

Uem Vkamku Boftdi L .L. PL '-''25. 
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, Calc. 405, Rojomoyee Dassee v 
TroyluJcho Mohiney Dims-ee, I. 

L. R. 29 Calc. 200, and Nogendra 
Nandini Dassi v. Bmoy Krishna 
D'ib, I. L, R. 30 Calc. 521, over- 
ruled so .far a? they conflict with 
the view' of this Full Beiicb. 
Bhupati Nath Smuititihtha r. 

Ham Lal M.aitba (1909) L L. B. 


37 Calc. ... 

... 

128 

Hiniii Wills Act (XXI of 1610) 

: See 


Receiver 

... 

754 

Hiisfeand’s yeiiager Brother i 

See 


'Hindu Law— A yla'utuka 

STR,I- 


DHAN ... 

... 

863 

illicit sale s See Opium ... 

... 

58 1 

Impsiteiton of Criminal O'^ence 

: See 


Libel ... 

... 

760 

in'crl'mlnatlin^ Statements In Cross 


examfnation : See False 

EVI- 


DENOB ... 

... 

878 


I nenmlsrniiei — Putni Tenure — Ctta- 

tomary right to cut and appropri- 
ate trees t whether an inciimhrance 
— Putni Bcgulaiion {VIII of 
1819) s. 11 — Bighf of an auction- 
purchaser at a sale, held under the 
Futthi Reg'fdaMon to avoid such 
incumbrance — Bond fide engage- 
ment made by the defaulting pro- 
prietor with resident and hereditary 
cultivators f effect of. A customary 
right to cut and. appropriate trees 
is. an incumbranc© within the 
meaning of s. 11 of Regulation 
VIIT of 1819- A purcha-ser 
of a putni talug at a sale held 
under Regulation VIII of 1819 is 
not entitled to hold the property 
free from a customary right or a 
right recognised by usage which 
has grown up during the subsis- 
teiic© of the putni, and under 
which occupancy raiyats are 
entitled to appropriate and con- 
vert to their own us© such trees 
as ' they have the right to^ cut 
down, inasmuch ' as h© is not en- 
titled to cancel a bond file^en- 
gagement mode by the default- 
ing proprietor with the resident 
and hereditary cultivators. Pra- 
BYOTE KTOAK T ADOBE V. GOPI 

Krishna Make AL (1910)1. L,R» 
■37Calc, ' 

fiimniliraiie©* ■ a? oliawe at ; Seti 

. ■ REvijNiiB Sax.!? , 


PAOI!. 

laciimlifasies fey nin-©cc«pai©f Ral- 

yat ; See Landlord and Tenant 709 

lademislty to estate ef.Sebaits See . ■ 
Pabtibs ... ' 220' 

todiaii Oeanciis Ad (2f & 25 ¥le„ 0, 

67; S. 22s proflss S ^se JiTEY, 

BIGHT OF TRIAL BY ... ... 467 

liilrlfigemsfit of Trade-mark ;. ' 

Tbade-mabk ... ..... 204, 

InSiereni Power of Cosirt to ametsii 

decree ; See Practice ... 649 

Injys^Cttoa — Perpetual Infimction 

restraining execution of a decree 
obtained in a previous suit 

against the plaintiff — Specific Pc- 
Uef Act {I of 1877) ss. 54, m (s). 

Whore the defendant has not 

invaded, or threatened to invade, 
the plaintiff^s right to, or enjoy 
ment of, any property, and there 
is no apprehension of a multipli- 
city of judicial proceedings to 
which the plaintiff need b© sub- 
jected for the purpose of estab- 
lishing or safeguarding his rights, 
or for preventing the acquisition 
of rights of the defendant t — • 

Held, that s. 66 of the Specific 
Belief Act constitutes a manifest 
bar in the way of the plaintiff’s 
suit for a declaration that the 

defendant had no title to lands 
in suit, and for perpetual injunc- 
tion restraining the defendant 
from taking possession of the 
lands by executing his decree. 
Dhuronidhur Sen v. Agra Bank, 

I. L. B. 4 Calc. 380, followed in 
principle. Appu v. Rafnan, I. 

L. B. 14 Mad.' 425, not followed. 
Karnadhab Haldab V. Habi- 

PKASAD Boy Ghatohdri (1910) 

LL. R. 37 0alc. ... ... 731 

injunetio!), varlatioji of ; See Tbabb- 

MABK ... ... ... 204 

inouiry : See Magistrate, tbansfeB' 

OF ... ... ... 812 

insolvency — Punkah Laws Act (IF 

of 1872) s. 27— Order of Insolvent 
Estates Court at Amritsar declaring 
debtors insolvents and appointing a 
Receiver— Subsequent order of High 
Court, Bombay, under II and 12 ' 

Viet. {Indian Insolvency Act) de-‘ 
daring some debtors insojvenk and 
vesting thsir property in Officiat 
Assignee, Bombay. By the provi- 
sions of the Punjab Laws Act (IV 
of 1872 ) aa to the. pfopert^ te the 


569 


■ PaC4B 

Inself^nef—concM. 

Punjab of debtors vdio have, by 
an order under the Act, been 
declared insoiventa, the Court is 
entrusted (by s. 27) with morely 
administrative powers with re- 
gard to it, and no transfer of the 
y)ropei'ty tabes place *. Heid, there- 
fore, by the Judicial Committee 
(reversing tlie decision of the 
Chief Court), that where such 
an order had been uiado by the 
Insolvent Estates Court at Am- 
ritsar in respect of certain debtors 
carrying on business at (amongst 
other places) Amritsar and Boin- 
bay, and a Receiver of their pro- 
perty had been appointed by the 
Court, a subsequent order of 
the High Court of Bombay in its 
Insolvency Jurisdiction, made 
under the Indian Insolvencj^ Act 
(11 and 12 Ahct., C. 21). declar- 
ing the same delators insolvents 
and vesting their property in the 
Official Assignee of Bombay, 
had the eflect, notwithstanding . 
that it was of later date than 
the order of the Punjab Court, 
of vesting all the property of the 
debtors, including that in the 
Punjab, in the Official Assignee 
of Bombay. The High Coiirt 
had rightly held that the In- 
solvent-debtor sections of the 
Civil Procedure Code (Act XI\^ 
of 1882) were not applicable to 
the case. Official Assign fs, 
Bombay, r. Registrar, Small 
Cause Court, Amritsar (1910) 

I. L. R. 37 Calc. ... ... 418 

Ifltent.'to ea«se Death tbSee Murder 315 

and Tenant 
— CwU Procedure Code {XIV 
of 1882) ss. 470. 471, 474. 578 
— Bengal Tenancy Act (VIII of 
1885) s. 149. An interpleader 
suit, with a prayer for declara- 
tion of the titles of the several 
sets of defendants in the dis- 
puted land, by the tenant against ■ 
the landlords in whose favoui* he 
has executed separate habiiliyats, 
k not maintainable. Shelley 
■ Bonner JEE Raj Chandra 

Batta (1010) 1. L. R, 37 Calc. 552 

iffegalarlll See Demolition of 
.. ■Building ' 535 

: : See Sale foB' Aeebabs . 

OFBevENUE.. 407 


. ' ■ ■ ' ...Page., 

ISSWSS : See Libel ... 7d0 

Joint €0,iivlctioil' ; ,See. Joint Penalty 895 

Joint Execitants : ' See Attestation 5'26 

Joint incfnlry against wenilm of a ■■ 
gang ; See Security for good 

BEHAVIOUR ... ... 91 

Joint Penalty — Joint convletion. 

legality of — CahiiUa Municipal 
Act (Bang. Ill of 1899), 

444 and 574 — Disobedience of 
order under s. 444 (2) by iivo per- 
sons. The owner and an occu- 
pier of a house in Calcutta were 
jointly convicted of disobedience 
of an order under s. 444 of the 
Calcutta Municipal Act, and a 
joint penalty of fine was imposed 
upon thorn : — Held, that the 
joinb conviction and the joint 
penalty were illegal, each of the 
accused being guilty of a separate 
offence. Bhairab" Chandra 
Kolay v. Corporation op Cal- 
cutta (1910) I. L. K. 37 Calc. 805 

Joint Possessicn ; See Landlord and 

Tenant... ... ... 687- 

JuJgment of Appellate Goiirt, 
contents of — Charges of unlaivful 
assembly and theii — Statc^neni of 
points for determination and 
findings thereon in such cases — 
Criminal Procedure Code (Act F 
of 1898) ss. 367, 424. Under s. 

424, read with s. 367 of the 
Criminal Procedure Code, the 
judgment of a lower Appeliato 
Court must, among other mat- 
ters, contain the point or 
points for decision, the decision 
thereon and the reasons for 
the decision. On a charge under 
s. 143 of the Penal Code the 
judgment of such Court should 
contain, as one of the points for 
determination, a statement as to 
the existence of the elements 
constituting the unlawful assem- 
bly in the particular case, and 
the decision thereon, bearing in 
mind the provisions of s. 141 of 
the Penal Code.' The 'judgment 
on a charge under s. 379 of the 
Penal Code should contain, "as , 
one of the points, the question as 
to the dishonest 'intention and a - :' 
finding on it, especially when 
the taking of property is ad- 
mitted, ...but 'a bond fide claim of 

i right thereto 
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; Jiigmeni : §f Ap 0®urfi een- 
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, accused. Ram Lal Sikoh u. 
Habi CHiiBAisr Ahir (1909) 1. L. 

■ R. 37 Calc. 

Jiidielai iotice ; See Libsi 
“Jadlsi'a! Proceeding®®; See^^CovRT,''^ 

MEANmG OB ... ^ ... 

; See Magis- 
trate, powebs of ... 

^ ■Preliminary 

inquiry hy an Assistant Settle- 
ment Officer to determine ^ohether 
a prosecution should be directed — 
Power to talce evidence on oath 
in such inquiry — False evidence 
in the course of the inquiry — 
Criminal Procedure Code {Act F 
of 189S) ss. 4 (m) and 476 — 
Indian Penal Code {Act XLV of 
1866) s. 193 and Explanation 
—Oaths Act (X of 1873) s. 4— 
Government Mules imder the Ben- 
gal Tenancy Act {VIII of 1885), 
Mule 40, A Court holding a 
preliminary inquiry under s. 476 
of the Criminal Procedure Code 
znay legally take evidence on 
oath therein, and the inquiry is, 
therefore, a “ judicial proceed- 
ing” ^vithin the terms of s. 4 {m) 
of the Code. Eaghoobiins Sakoy 
V. KoJdl Singh, I. L. R,' 17 Calc. ' 
872, and Emperor v. Copal Barik, 
I. L. R, 34 Calc. 42, referred 
to. Such an inquiry is also 
a stage of a judicial proceed- 
ing under Explanation 2 to s. 
193 of the Penal Code, and a 
person giving false evidence in 
the course ' of it commits an 
offence under the section. Under 
s. 4 of the Oaths Act and Rule 
40 (a) of the Government Rules 
framed under the Bengal Ten- 
ancy Act, a Settlement Officer 
has, the power to receive evidence 
" on oath, and is competent to 
, hold a preliminary inquiry under. 

■ s. 476 of the Criminal Procedure 
Code. . Abdublah Khah v , 

; ' Empebob (1909) I. L. R. 37 Calc. 

: See Affidavit 

Sanction fob peo- 

.SEOUTION ' , ... . 

tjirisillctltil of: €i¥l! Coirt : See Title, 

SUIT FOR , , ...... 

diirlsiilclioii of '.CrimiMl . Court ; See 

;., ,, : „|5mIGR.,ATION " ' ■ . ... , , ■ f.* 


194 

760 

642 

72 


52 

259 

13 

662 
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^furisilcffoii _ ©f^ Crliniiial ;€oiirt— .■ 
Order directing proseeutmn .for in* 
stituHng .a. false case— false infor- 
mation to the police — Subsequent 
complaint before the Magistrate — • 
Grounds of the exercise of such 
jurisdiction — -Griminal Procedure 
Code {Act F of 1S98) ss. .195 [h] 
and 476. Section 476 of the 
Criminal Procedure Code .must 
be read subject to ■ the restric- 
tions contained in section 195 (6), 
and does not, therefore, empower 
a Court to direct a prosecution 
for making false charge before 
the police. Dhar?nadas Kawar 
V. King-Emperor , 7 C. L. J, 373, 
followed, LaZ/f Gope v. Giridhari 
Ghaiidhtiry^ 5, C. W. N. 100, 
referred to. In re Devji, I. L. R. 
IS Bom. 581 ; Ahhil Ghandra 
De V. Queen-Empress, I. L. R. 
22 Calc. 1004 ; Abdul Eahman 
Emperor, 7 C. L. J. 371, and 
Haibat Khan v. Emperor, I. L. 
R. S3 Calc. 30, distinguished. 
But if the infoi’mant, upon the 
police reporting the information 
to be false, subsequently peti- 
tions the Magistrate for a judi- 
cial inquiry, he must be taken 
to have preferred a complaint, 
and s. 476 would then apply. 
Queen-Empress v. Skamlal I. L. 
R. 14 Calc. 707; Queen Em- 
press v. Sheikh Beari, I. L. 
R. 10 Mad. 232, and Jogen- 
dr a Nath Mookerjee v. Emperor 
1. L. R. 33 Calc. 1, referred to. 
No sanction should be granted, or 
prosecution directed, unless there 
is a reasonable probability of 
conviction, though the authority 
granting a sanction under s. 
195, or taking action under s. 
476, should not decide the ques- 
tion of guilt or innocence. Great 
care and caufciozi are required 
before the Criminal law is set in 
motion, and there must be a 
retisonable foundation for the 
charge in respect of which a 
prosecution is sanctioned or di- 
rected. Ishri Prasad v. Sham 
, Lai, T. L. R. 7 AIL 871; Kali 
Charan Lai v. Basudeo Narain 
Singh, 12 C. W. N. 3, . and Queen 
V. Baijoo Lai, I. L. R». 1 Calc.: 
450, referred to. Where there 
had been prolonged Btigation be- 
tween the petitioner and the 
opposite party, in ', which ■ tliO' 
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former had been suecossfiil, so 
that the case was by no means 
improbable, and two Magistrates 
had, in the course of the judicial 
investigations preceding the trial, 
accepted the prosecution story 
as substantially true, and the 
Assessors had only found the case 
not proved : — Beldy that, under 
the circumstances, it was not a 
proper case for a prosecution 
under s. 4-76 o! the Code. Jadu 
Nandak Singh v, Empeboh 
^909) L L. B. 37 Calc. ... 260 

JurlsdlcllO!! of IVIagistrate— 

zanco on information received hy 
him in another public capacity—^ 
Legality of the institution of cri- 
miwxl proceedings in such case — • 
Criminal Procedure Code {Act V 
of 1S9S) s. 190 (1) (c). Held per 
Stephen J.(CarnduS JAubitante), 
that a Magistrate who has re- 
ceived information in another 
public capacity, e.g., as manager 
of an encumbered estate, of the 
offence of mischief by cutting 
timber from the estate forest, 
cannot act on it in his capacity 
of a Magistrate and initiate cri- 
minal proceedings under s. 190 
(1) (c) of the Criminal Procedure 
Code. Thahnr Pershad Singh 
v. Emperor, 10 C. W. N. 775, 
referred to. An order, on taking 
cognizance of a ease under s. 

420 of the Penal Code, directing 
the attachment of trees, the 
subject of the alleged offence, is 
without jurisdiction. Lakhi 
Kabavan Ghose V. Emperob 
(1910) L L. R. 37 Calc. ' ... 221 

ilurisiiictl®ii, want at : See Jury, 

RIGHT OF TRIAL BY ... ... 467 

Jiff* rigllt if la! by — Interference 
with ' the right — Governor ’General 
in Council, powers of — Indian 
Councils Act (24 S 25 Vic., 
c. 67) 8 . 22, proviso — European 
British subject, rights of — Waiver 
— ‘Order of Local Government 
authorising complaint of certain 
offences’^Gommitment on charge 
for other offences — Jurisdiction, 
want of — Local Government, 
powers of — 'Delegation of powers — • 

Charges against Members cf a 
' Society— Misjoinder — Same 


Pag 

Jiff, rlglit of .trial fe|-— 

transaction — Confessions, ^ admuai’- 
hillty of— Confessions made during 
police im^estigaiion and to 
Magistrate subsequently holding 
inquiry — Eramination of accused 
' — Eliciting statemmts by qiies- / 
tions — Admissions to the police— 
Handwriting, modes of proof of — ■ 
Comparison of ' ■ handwriting— . ' 

Leading questions — Criminal Pro- 
cedure Code (Act V of 1898) 

8S. m, 196. 235, 239, 342. 284, 
447, 454. 532 — Evidence Act {I 
of 1872) ss. 21, 25, 29, 47, 67, 73 
' — Waging war— Conspiracy to 
wage war — Penal Code (Act XL V 
of ' mCA ss. 121, 121A, The 
Criminal Procedure Code, in so • 
far as it interferes with the mode 
of trial by Jury, is not ultra vires 
under the proviso to s. 22 of the 
Indian Councira Act (24 & 25 
Vic., c. 67). King-Emperor v 
Kartih Chandra Dutt (1909) un- 
roported, followed. In the matter 
of Ameer Khan, 6 B. L. B. 392 
and 459, approved of. An Eu- 
ropean British subject can, 
under s. 454 of the Code, relin- 
quish his right to be dealt with 
as such. Where the Magistrate 
explained to such a person the 
nature of the charges framed 
against him, and his rights under 
ss. 447 and 450, and then asked 
him whether ho claimed to b© 
dealt with as such, and the latter 
stated that he did not claim the 
right : — Held, that he had re- 
linquished his right. In re 
Quiros, I. L. B. 6 Calc. 83, 
Queen-Empress v. Grant, I, L. R, 

12 Bom. 561, Queen-Empress v. 
Bartlett, I. L. B. 16 Mad. 308, 
followed. Where an order under 
s. 196 of the Criminal Procedure 
Code authorized a particular 
police officer to prefer a com- 
plaint of offences under ss. 12 la, 

122, 123 and 124 of the Penal 
Code, “ or under any other section 
of the said Code which may be. 
found applicable to the case,” and 
the examination of the com- 
plainant also referred to the same 
sections ; — Held, that no com- 
plaint under s. :i21 of the Pena! 
Code was thereby authorized .by ... 
the Local Government or In fact 
preferred, that the Magistrate . 
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had no power to commit 'there- j 

, .tinder, aod that, the defect was 
not .etir.ed by a subsequent order I 

obtained while the ' case, was be- | 

, fop,' the Sessions Conrt, author- | 

, izing a complaint under the sec- I 

tion. which was not in fact made | 

thereafter ; , nor did s. 5S2 of the - | 

. Criminal, Procedure Cod© apply ' I 

' .. in such a case. Sham v. Khan's ' 

case, (1890) Pu,nj. B. Cr. J. No. 

16, approved of. Queen- Kmpj'ess 
, V., Morion, I. L. B. 9 Bom. 288, 
distinguished, and Queen-Em- 
press V. Bal Gangadhar TUah, 

I. L. R. 22 Bom. 112, dissented 
from. The Local Government 
cannot delegate to any other 
body or person the controlling 
power and discretion of deter- . 
mining wliether cognizance shall 
be taken by the Court of an 
offence mentioned in s. 106 of 
the Criminal Procedure Code, 
and its judgment must be spe- 
cificaliy directed to the parti- 
cular section, and no other, 
under which th© prosecution is 
to be carried on, and the order 
or authority should be precedpl 
by a deliberate determination in 
this respect. An order author- 
izing a complaint under certain 
specihed sections or under any 
other sections found applicahle, ” 
if it means found by any one 
other than Government, involves 
a delegation which cannot be 
sustained. Where the accused 
were ail alleged to lia%^e been 
members of a secret society, 

with its head-quarters in Manik- 
tolla in the suburbs, and its 
places of meeting in Calcutta 
and elsewhere, and to have 

joined in the unlawful enterprise, 
and with others, known and 
unknown, to have conspired to 
' wage war or to deprive the King 
■ ^ of the sovereignty of British 
' ' .India, and to have collected 

, ' arms„and ammunition with such 

'.'.'intent, and to have actually 

waged: war*. — -Held, that the 
■joint ■ trial : of the accused on 
charges under ss. 121, 121A, 122 
...and 128: of the. Penal Cod© was 
not bad 'for misjoinder of per- 
sons or charges. A confession 
under s. 164 of the Criminal Pro- ; 
cedure Code must be, made either , 
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in the course of an invesfciga- , 

■tion under Chapter XIV or '.after 
it has ceased and before the eom- 
itieneemeiit of the Inquiry or 
trial. The condition requiring th© 
confession to be prior to the com- 
meiieemeiit of the inquiry or trial ■ 
is only imposed wh©.ii the inves- 
tigation has ceased, and not 
when it is made iii the course of : 
the police investigation. Where 
a' number of persons were ar- 
rested on the Ist May, and th© 
confessions of some of them 
%ver6 recorded on the 4th and 
. 5th, while others were brought 
in subsequently and their con- 
fessions taken while the police 
investigation w*as then actually 
going on, and on the 17th an 
order under s. 196 was obtained 
and the police report sent in. 
and on the next day the exami- 
nation of the prosecution wit- 
nesses begun that the 

Magistrate did not take cogni- 
zance under s. 190 of the Code, 
nor did the inquiry commence 
on the 4th, and that the con- 
fessions were taken in the 
course of an investigation under 
Chapter XIV. The fact that 
the Magistrate who has taken 
the confessions, afterwards holds 
the incjuiry, does not, under 
s. 164, constitute the recording 
of the confessioiiB an examina- 
tion of the accused in the course 
of it and at its commencement. 
Empress v. Anuntrarn Singh, T. 

L. B. 5 Calc. 954, and Empress 
v. Yakub Khan, I. L. B. 5 Ail. 

25.8, declared obsolete. Sat 
Nai'ain Teivari v. Emperor^ 

I. L. B. 32 Calc. 1085, distin- 
guished. Section 164 includes 
confessions* taken by a Magis- 
trate who afterwards holds such 
inquiry or trial. Empress v. 
Ammiram Singh, I. Ij. B. 5 
Calc. 954, and Beg. v. Bai Raian, 

10 Bom. H. C. 166, declared ob- 
solete on the point. Sections 
164, 342 and 364 of the Code ' 
are not exhaustive, and do not 
limit the generality of s. 21 of 
the Evidence Act as to the re- 
levancy of admissions. Qiieen- 
Empress v, Narayen (1893) Batan 
Lai XJnrep. Cr. 0. 670, referred to. 

The mere fact that a statement 
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was elicited by a question does 
not make it irrelevant as a 
confession under s. 164 of the ^ 
Crimina! Procedure Code or s. 

29 of tbe Evidence Act, tbough 
suoli fact may be material on 
the question of its voluntariness. 
Methods of proving handwriting 
discussed. A document does 
not prove itself, nor is an un- 
proved signature proof of its 
having been written by the per- 
son whose signature it purports 
to bear. Section 73 of the Evi- 
dence Act does not sanction the 
comparison of any two docu- 
ments, but requires, first, that 
the standard writing shall be 
admitted or proved to be that 
of the person to whom it is attri- 
buted ; and, secondly, that the 
disputed writing must itself pur- 
port to have been written by the 
same person. A comparison of 
handwriting is at aU times, as a 
mode of proof, hazardous and 
inconclusive, and especially so 
when made by one not conver- 
sant with the subject and with- 
out guidance from the arguments 
of counsel and evidence of ex- 
perts. Phoodee Bihee v. Qohind 
Ohunder Boy, 22 W. E. 272, re- 
ferred to. The value of expert 
evidence of handwriting dis- 
cussed. Eeg. V. Harvey, 11 Cox 
C. C. o4G, referred to. To con- 
stitute an admission, the docu- 
ment need not be written by 
the party against whom it is 
used ; it is sufficient if it is found 
in his possession, and Ills con- 
duct thereto creates an infer- ' 
once that lie was aware of its ■ 
contents and admitted their 
accuracy ; but, unless this is 
done, the dociinient cannot be 
used against him as proof of its 
contents. What conduct would 
properly give rise to such infer- 
ence depends on the facts of 
each case. The mere fact of 
possession of letters Is not of 
much value, unless it Is shown 
that their contents were recog- 
■ nized and adopted by the replies 
elicited or the conduct inspired 
by them. The expression wages 
war ** in s. 121 of the Penal Code 
must be construed in its ordi- 
, ' nary .. sense, and a conspiracy - to- 


Pagi 

Jiiryt right ®f trial ly— .cowid ' 

wage' war, , or the collection of 
men, arms and ammunition for 
that purpose, is not waging war. 

An agreement between two or 
more persons to do ail or. any of 
the unlawful acts mentioned in 

■ s. 124A of the Penal Code .is an' 
offence, and the fact of the pur- 
pose not being immediate is only 
material in connection with s. 95. 

No proof is necessary of direct 
meeting or combination, nor 
need the persons be brought into 
each other’s presence ; but the 
agreement may be inferred from 
circumstances raising a presump- 
tion of a common concerted plan 
to carry out the unlawful design. 

Nor is it necessary that all the 
accused should have joined in 
the scheme from its inception. 
Eliciting answers from witnesses 
while under examination-! n-ehief 
or re-examination, by leading 
questions, deprecated. Per 
Cabnduff J. Regard being had 
to the definition of “proved” in 
s. 3 of the Evidence Act, “moral 
conviction,” provided it is based 
exclusively on evidence that is 
admissible, is not distinguish- 
able from “legal proof.” Save 
when an accused person is being 
examined under s. 342 of the Cri- 
minal Procedure Code, there is 
nothing to prevent a Magistrate 
from eliciting information from 
him by independent enquiry so 
long as the information is vol- 
untarily given. A statement by 
an accused to the police, which 
tells against him but does not 
amount to an admission of guilt, 
is admissible in evidence. Each 
case must be decided as it arrises 
with referene© to the question 
whether the particular statement 

. is Of is not a confession. Queen 
V. Macdonald, 10 B. L. R. App. 

Empress v. Dahee Per shad, I. L. 

R. 6 Calc. 530, Queen v. Amir 
Khan, 9 B. L. R. 36, 72, and 
Emperor v. Mahomed EhraMm^ 

5 .Bora. L. R. 312, .referred to. 

Queen v. Hurriboh Ohunder 

■ Ghose, 1, L. R. 1 Calc. 207, 

Queen- Empress w Matlmvs,. L D. ■ 

R. 10 Calc. 1022, Queen-Empress 
v. MeherAli MulUch, I. L. R. 15 
"Calc. 5S9, V. Pandha- 

/ rinath, I. L. R.-fj Bom', 34, , and 
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Queen-Em-press w Javecharam, | 

I. L. R. 19 Bom. 363, discussed i 

and distinguished. Handwriting i ■ 

may, in addition to the usual ! 

methods, be proved by cireum- 
tantdal evidence under s. 67 of | 

.the .Evidence Act which pres- i 

cribes . no particular kind of ! 

proof, Neel Kanto Pandit v. j 

Jiiggohundhoo Gliose, 12 B L. B. . ! 

App. 18, Abdooi AU v. Abdoor \ 

Eiihman, 21 W. R. 429, and I 

Abdulla Parn v. Qannihai, I. L. R, i 

11 Bom. 690, referred to. BAUiisr- ! 

DBA Kumar Ghose v. Emperor i 

(1909) L L. B. 37 Calc. 467 

Kalipriiatj ^ c®iistriieiii©ii ©f --Bent, 

partly in money and partly in 
hind — Fixed rent — Evidentiary 

value of later documents between 
different parties in construing an 
earlier one, W here the terms i 

of a document clearly point i 

to the fact that the rent is to be I 

partly in money and partly in i 

kind , the rent cannot be regarded ' 

fixed in amount, even though the 
kahuUyat is SLmoJcarrari one, and 
in the original deed the two items 
of rent in kind and rent in cash | 

were lumped up and expressed as 
a consolidated money-rent. An 
earlier document cannot be con- 
strued by reference to a later 
document which is not between 
the same parties. Banes war 
BIukhebji V, Umesh Chandba 
Chakbababti (1910) I. L. R. 37 
Calc. ... .... ... 626 

Kaiml Leases See Landlobd and 

Tenant... ... ... 816 

Klias Pussessioils mil far ; See Chow- 

kid abi Chakban Lands ... 57 

i,zmh^fMf~—Ejectme7it, suit for — 

Central Provinces Land Revenue 
' Act {XV III of 1881) ss. 112, 138. 

A lambardar is only a representa- 
tive of the proprietary body of a 
mehal in its relations with Govern- 
ment, and is not entitled alone to 
bring a suit for ejectment. Nil- 
MANI GoUNTIA V. JoGENDBA 
(1910) 1. L. R. 37 Calc. ... 694 

Laniiltrig ®fs See Chadkidaki 

Chakban Land ... ... 598 

' , Laniiisri ani Tenant: ^^ee.CHAUKi- 

' D ABI Chakban Lands ■ ■ ... 57 

' ' — • . See Inteb- 

652 
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— .. — Building mid 

Residential Lease — Heritdhikty---' 
Transferability — Transfer of Pro- 
perty Act {IV of 1882) s. 108'if) 

Where there is a lease for build- 
ing and residential purposes, in 
the ab.sence of any intention to 
■ the contrary, indicated' either . in 
■ the terms of. the grant or in the 
natui*e of the tenancy, the lease- 
hold interest is heritable, and 
the tenancy does not determine 
by the death of the lessee, but 
vests in liis legal personal repre- 
sentatives who are entitled to 
give or receive the usual notice 
to quit. Such a tenancy, in the 
absence of any custom or con- 
tract to the Contrary, is governed 
by the provisions of the Transfer 
of Property Act, and is conse- 
quently prima fade transferable 
under s. 108 (/) of that Act. 
Kishorilal Roy Chowbhby v. 
Krishna Ka'iini Chowdhbani 
(1910) I. L. R. 37 Calc. ' $11 

— Decree against 

recorded tenants, effect of — Bepre 
sentotion, principle of. When • 
the recorded tenant represents a 
holding on belialf of all his co- 
sharers, such holding passes by 
a sal© in execution of a decree for 
arrears of rent obtained by th© 
landlord against such tenant* 

Ashoh Bhuiyan v. Karim> Bepari^ 

9 0. W. N. 843, discussed. ■ 
Jagattaba Bassi V. Daulati 
Bewa (1909) I. L. R. 37 Calc. IB 

■ — Enhancement 

of rent — Waiver — Bengal Tenancy 
Act (VIII of 1885) ss. 43, 108— 

Chur lands — Right of Occupancy, 

A took a lease of a certainGo- 
vernment Maa me W and executed 
a habuliat in favor of the Collector 
by which he (A) covenanted not 
to raise th© rents of raiyats be- 
yond the amounts mentioned in 
th© settlement jamahundi. The 
tenants, however, subsequently 
agreed to pay rent at an enhanced 
rate on the ground that th© 
fertility of the land had been 
increased. Upon a suit for ar- 
rears of rent at th© enhanced rate 
against the tenants, th© defence 
was that A was bound by the 
habuliat executed in favor of th© 
Collector, andas such h© was not 

i ■ entitled to a decree at th© rO'te 
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elaiuied ; Held, that, inasmuch 
as the tenants voluntarily agreed 
to an enhancement of rent, they 
deliberately waived the benefit 
of the said covenant, and they 
conid not impeach the validity 
of their own agreement on this 
})articular ground. Zomiir Man- 
dat V. Gopi Sundari Dasi, I. L. 
li. 32 Calc. 463 (note), referred 
to. Under s. 180 of the Bengal 
Tenancy Act, a raiyat holding a i 

dmr land, but who has nob 
acquired a right of occupancy, is 
liable to pay such rent for his 
lidding as may be agreed on 
between liim and his landlord, 
irrespective of the provisions of 
s, 43 of the Act. Jahandab 
Baksh MxVixik V, Eam Lal 
Hazbaii (1910) I. L, R. 37 Calc. 449 
Enhamement 
of rent hij addition of a I'cnt-in- 
idnd — Bengal Tenaneij Act {VIII 
« of 188f5) s. 29. Section 29 of the 
Bengal Tenancy Act applies even 
where a money-rent is emhaneed 
^ by the addition of a reiit-in-kiud. 
Kishoei Bose v. Sheikh 

Ujir (1910) 1. L. R. 37 Calc. ... 010 

— Kaimi lease — 
tmse created before the Transfer 
of Property .Act {IV of 18S2 ) — 

Trees planted after lease — Eight of 
removal of trees by tejiani — 'Fix- 
tures, docirine of — Bengal Ten- 
ancy Act [VIU of 1885) s. 25— 
Transfer of Pro periy Act {IV of 
1882)' ss. ' 2, 108 '(h). In the 
absence of any special provision 
in a lease granted before tlie 
Transfer of Property Act (IV of 
1882) .came into force, the 
property in the trees planted j 

by the lessee after a Icaimii j 

■ lease had been granted does not ; 

, vest in the landlord. The rule I 

laid down in s. 108, cl. (k) of the I 

, Transfer of Property Act (IV of j 

1882), has no application to such j 

, a case. The lease in the present 1 

case not being for agricultural or j 

horticultural .purpose, s. 23 of 1 

' ^ the Bengal Tenancy Act has no j 

application. The doctrine of 
the English Law of Fixtures can- 
not be appropriately extended to 

■ this country on equiatbl© grounds. 

Bain V. Brand. (1870) 1 A. 01762, ' 

Mears v. Oallendery [IQOl j 2 €h. 
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388, Elives v. Maw, 2 Smith’s 
Leading Cases 189 ; 3 East 38, 

Ness V, Paoard, 2 Peters 137, re- 
ferred to. The Law of Fixtures 
is not recoguifsed under the Hindu 
or Mahomedan laws. Thahoor 
Ohunder Po-ramanick v. Eamdhone 
Bhuttacharfee, 0 W. R. 228 ; B. 

L. Pu. F. B. 59o, Secretary of State 
V, Charles worth Pilling k: Co., I. 

L. R. 26 Bom. 1, Khoodeeram 
Serma v. Trilochan, 1 Mae. Sel. 

Rep. 3o, Jankee Singh v. Buh- 
hooree Singh, (1856) Beng. S. D. 

A. 7G1 , Poga^e V. NyamutooUah, 

(1858) Beng. S. D. A. 1517, Brij 
Bhoolcun V. Dabee Dyal, (1863) 2 
Agra S. D. A, 480, Ealee Pershad 
Dnit V. Gouree Pershad Dutt, 5 
W. R. 108, relied upon. Before 
the passing of the Transfer of 
Property Act, the doctrine of the 
English Law of Fixtures did not 
prevail in this country, and the 
provisions of that Act substan- 
tially reproduced the law on this 
subject as recognised by Hindu 
and Mahomedan jurisprudence. 

Ismai Kani Eowthan v. Nazar ali 
Sahib, I. L R. 27 Mad. 211, re- 
ferred to. Mofi^ Sheikh v. 

Rasik Lal Ghose (1910) I. L. R. 

37 Calc. ... ... ... 815 

Occupancy 

raiyats — Enhancmnmt of rent — 

Proof of rise in price of staple 
food-crops, how ascertained and 
Oourfs duty in the matter — Pre- 
miling rate for similar land m 
same or neighbouring villages with 
same advantages — Bengal Tenancy 
Act [VIII of 1885) S8. 29, 30,3^ 

39. In a .suit for enhancement 
of rent under s. 30 of the 
Bengal Tenancy 2 \ct, it is the 
duty of the Court to refer to the 
price-lists prepared under s, 39, 
whether the parties to the suit 
produce these or not. It is right 
and proper that the Civil Court, 
in directing a local investigation 
under s. 31 (5), should indicate 
to the officer holding the inves- 
tigation what it is that the Court 
precisely requires. Where the 
Court is satisfied that all the 
rent in the village should bo ex- 
cluded from consideration in 
finding out the prevailing rat© in 
thewdllage, beoause.Tt is fixed in ' 
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a mode wliich contravenes the 
provisions of s, 29' of tlie Bengal 
Tenancy Act, then an enquiry 
siiouid bo dhected which will 
bring to light the prevailing i'ate 
of rent paid by occupancy raiyats 
for lands of a similar description 
and witli similar advantages in 
the neighbouring villages. Na- 
Bm- I^HANDRA SH'AHA V. IvUXA 

Chandra Dhar (19lt)) I. L. B-. 
37'Calc ... .... , ... 742 

Occupancy 

right f extingtitshment of — New 
occupancy right in the same hold- 
ing — Acquisition of adverse 
rights in two capacities. Non- 
occupancy raiyat^ if he can suh-kt 
and create incumbrance — Bengal 
Tenancy Act {VIII of 1885) ss. 22 
cL (2), 157, 160 cl (g). When 
an occupancy right is extinguished 
by the operation of s. 22, ci. (2) 
of the Bengal Tenancy Act, a new 
occupancy right cannot be acquir- 
ed in the same tenancy by the co- 
sharer proprietor by w hose action 
the occupancy right has ceased to 
exist. The ownier of a holding 
cannot acquire a right adversely 
to himself in his other character 
as co-proprietor. A non-occu- 
pancy ratyat is a raiyat, and the 
land held by him is a ‘ holding ’ ; 
s. 159 of the Bengal Tenancy Act 
applies to non-oceapancy holdings 
also. A non-occupancy raiyat is 
not prohibited from sub-letting 
and may have an imder-raiyat 
under him, and may create a 
protected interest under s. 160, 
el. (g) 5 if his landlord allows him 
so to do. All incumbrance may 
be created by a non- Qcciipaney 
raiyat on his holding, in limita- 
tion of his own interest, however 
limited, by W'ay of sublease. 

Ram Lax Sxkxb v. Bhexa Gazi 

; ' ( 1910 ) 1 . L.R. 37 Calc. , , 

^ ^ Permanent 

tenure of an agricultural character 
— Under-ground rights not men- 
tiofied in lease-— Minerals under 
surface of land- — Mights of Zemin- 
dar — Onus of proof — Tramfer of 
Property Act {IV of 1882) ss. 108, 

177.' ■ The question for decision in 
tills case was,, whether certain 
Goswamis, the sebaits of an' Idol 
■.and' lessees, of a viUage in the 
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zemindarl of the appellant, the 
Rajah of Pacliete, had under their 
lease, which had been granted by 
a predecessor in title of the appel- 
lant about 60 years ago, acquired 
any rights to the minerals 
beneath the surface of the village 
wdiicli they could have transnuttS;! 
to the respondents who claimed 
to hold under tliem. There was 
no document or evidence defining 
the terms of the lease to the 
Goswamis. ITvo decrees in favour 
of the Rajah for the payment of 
an annual rent of Ra. 22-15-6 by 
the Goswamis w^ere put in, in one 
of which they were described as 
“ cultivators,” and in the other 
as “ britti-holders.” There was 
no evidence whatever that the 
Rajah had ever granted mineral 
rights in the village to the 
Goswamis or to any other person. 

Both the Courts in India found 
that the t illage was a mal (rent- 
paying) village of the zernindari 
of the Rajah, and that no pre- 
scriptive right h.ad been proved 
by the respondents to any under- 
ground rights in the village, The 
High Court held that the zemin- 
dar had created a i)ornmneiit 
tenure of an agdcultural 
eliaracter, and that the tenure- 
holder would possess all under- 
ground rights in the absence of 
express reservation by the zemin- 
dar. Held, by the Judicial Com- 
mittee (reversing that decision), 
that the title of the zemindar 
Rajah to the village being estab- 
lished, be must be presumed to be 
the owmer of tlio underground 
rights apt)ei‘taining thereto in the 
absence of evidence that he had 
parted Avith them, and no such 
evidence had been produced. 

Field’s Bengal Regulaiious, In- 
troduction, page 36, referred to. 

In the case of leases under the 
existing law of 1882 (the Transfer 
of Property Act, 1¥ of 1882, 
s. 108), no right arises for a lessee 
to work mines not open when the 
lease was granted. Habi 
Nabayan Singh Deo r. Sriram 
Chakravarti (1910) I. L. R, 37 
Calc. ... ... '723 

— -Eecord-of -Rights 

-^Presumption of permanency 


GBNEEAL'-IMDEX, 


Pag®. 

iawillori aid Teiiaiit-— 

of rent — BeAigal Tmmey Act 
{VIII of 1885), as amended hy 
Bengal Acts III of 1898 and 1 of 
1903, ss, 50, 105, 115. When an 
application is made under s. 105 
of the Bengal Tenancy Act, as 
amended by Bengal Acts III of 
1898 and I of 190i, for settlement 
of rent, after the final publication 
of the record-of -rights, the tenant 
is entitled, in view of the provi- 
sions of s. 115 of the Bengal Ten- 
ancy Act, to the benefit of the 
presumption under s. 50 of the 
same Act. Eadha Kishore 

Manikya v. Timed Ali, 12 0. W. 

N. 904, approved. Secretary of 
State for India v. Kajimxiddi, 

I. L. B. 26 Calc. 617, distin- 
guished. PlETHICHAND T 4 /II. 
Chowdbby V. Basatiat Ali (1909) 

I. L,B, Z1 Gale. ... ... 30 

Transfer of a 

portion of a non-transferahle jote — 

Joint possession — Tj'amfer, vali- 
dity of. The puirchaser of a por- 
tion of a raiyati jote which is not 
transferable witliout the land- 

lord’s consent, and where there is 
no finding of such consent, is not 
entitled to have joint possession 
of the jote. It is open to tenants 
in occupation of a portion of the 
jolG to question tiie validity of the 
transfer. Agaejan Bisi v. Paka- 
TJLLA (1910) I. L, B. 37 Calc. ... 687 

Landlord and Tonaat Procedure Ad 
(Besig. Vlil of 1865) : See L%dek- 
TeNURE, SAIE OF ... ... 823 

leadiiig Questions : 6'fie Jury, bight 

OF TEIAI BY ... ... 467 

Lease : See Stamp-duty ... 629 

Evidence — Letter containing all 

the elements of a lease, whether 
admissible in evidence "pitliont re- 
gistration — Payment of rent at a 
redmed rate on the basis of that 
letter, effect of — Gonfficting descrip- 
tions of the subject-matter of a grant 
—Lessee not put in possession of 
specific area mentioned in the lease, 
effect of— Mistake of fact — Abate- 
ment of rent. In a suit for rent at 
a certain rate, the lessee pleaded 
that by virtue of a letter address- 
ed to him by the lessor, the latter 
was entitled to get rent only at a 
reduced rate. The letter contain- 
ed a definition of the reduced ' 
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Lease— 

rental, recited the area of the land 
demised under the lease, the 
■ nature of the interest granted by 
the lease, and the instalments in 
which rents were payable ; Held, 
that the letter being a non-testa- 
mentary instruments which pur- 
ported to limit in future a vested 
interest of the value of Bupees 
one himdred and upwards in im- 
moveable property, was not ad- 
missible in evidence without 
being registered. Biraj Mohinee 
Dasee y. Kedar Nath KarmaJcar, 

I. L, B. 35 Calc. 1910, referred to. 

Held, also, that the mere fact 
that rent for some years had been 
received at the reduced rate did 
not bind the lessor to accept 
rent at that rate in future, inas- 
much as, even if the letter had 
been treated as an agi’eement for 
reduction of rent, it was not 
enforceable in law, having been 
made without consideration. 
Where there are two conflicting 
descriptions of the subject-matter 
of a grant, or two conflicting 
parts of the same description, 
that which is the more certain 
and stable, and the least likely 
to have been mistaken or to have 
been inserted inadvertently, must 
prevail, if it sufficiently identifies 
the subject-matter. Newsom v. 

Pry or Vs Lessee, 7 Wheaton U. 

S. 7, referred to. Bat where 
these two elenients™-th© boun- 
daries and the quantity — are 
equally certain and exactly de- 
fined, or the boundaries are as pre- 
cise and definite as the quantity is 
specific and exact, and there is 
gross divergency between the 
quantity specified and the quan- 
tity found to be included within 
the defined boundaries, preference 
should be given to that element 
of the description of the subject- 
matter which is more consistent 
with the intention of th© parties 
to be collected from the other 
parts of the deed, iliiiminated, If 
necessary, by the surrounding cir- 
cumstances and the subsequent 
conduct of the parties. Lord v. 

The Commissiomrs for the City of 
Sydney, 12 Moo. P. C. .473,* 14 
Eng. B. ,991 ; , White v, Luning, 

93 XJ. S. 514 ; Urogham v. Nelson , ,, 

3 How. U. S. 187' ; and Moima 
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i^ase—cowcM. I 

V. Trout, 7 Pet. U. S. 171, refer- 
red, to. Where a lease is taken 
of a specific quantity of land 
within definite boundaries, bot^i j 

the lessor .and the lessee being , i 
, , , under a common 'mistake that .| 

' 'Such; quantity exists within the 
boundaries, while in fact it is 
much less, there is no valid con-' 
tract, and the parties are entitled 
to recission thereof : but the de- j 

fendant has the option to affirm | 

the contract, and hold the lease j 

for the lesser quantity with pro- | 

portionate abatement of rent. i 

Paget v. Marshall, 2 Ch. B. 255 ; j 

Harris v. Pepperell, 5 Eq. 1 ; and . 

Garrard v. Frankel, 30 Beav. 145, j 

referred to. Dxtuga Pkasad j 

SmoH V , Rajendba Narain I 

Baochi (1909) I. L. R. 37 Calc.... 293 j 

“• Unregistered Solehnama, ad- i 

missihility in evidence of — Regis- I 

tration Act {III of 1877) s. 17 
els, (d) and (8). A solehnarm, hy 
which no immediate interest in 
immoveable property is created, 
and whereby there has been no 
demise, does not amount to a 
‘ lease ’ within the meaning of 
clause (d) of s. 17 of the Registra- 
tion Act, and is merely an agree- 
ment to create a lease on a future 
day. Such a document falls 
within clause {h) of s. 17 of the 
Indian Registration Act and is 
admissible in evidence without 
registration. Panchaitait Bose 
V. Chaot)! Chabah Misra (1910) 

I. L. R. 37 Calc. ... ... 808 

Legal Practitioner’s Act (XVllI of 

187S) ss. 13, 14 ; 6'ce Practice 173 

Lessee^ llaWrity of, t® pay rent after 
■ ' ' transfer' ; iS'ee Lessor AND Lessei 683 

Lessor ani Lessee — Transfer hy lessee 
—Licibility of lessee to pay rent 
after transfer — Privity of estate — 
Transfer of Property Act (IF of 
1882) s. 108. The duration of 
liability of a lessee to pay rent 
to the' lessor lasts as long as his 
' estate remains in his possession 
and .no longer ; and after , an 
' assignment of the lease, the 
privity -of estate between him 
and the lessor ceases, and the 
.'assignee becomes liable for the 
1 ent. ' Mehta v, . Gadadh ar Ra i 
(I910) L 'L. R, 37 'Calc\ 683 


■:Paoe;. 

Letters of A^minlslralioi See Hindh ■ 

Law — Succession ... , 214 

^ — Pbo , 

'BATE ... .... , ' , 224 

Llljei — Words defamatory per 

Imputation of criminal offence— ^ 

Fair comment — Privileged occa- 
sion— -Hansard^ s , Parliamentary 
Reports, admissihiUty of— State-' , 
ment of Netvspaper Correspondent . 

— Evidence of had character— Pro- 
ceedings in Parliament — Evidence 
Act (I of 1872) ss, 55, 57, 78 (2)— 

Malice — Plaintiffls political cha- 
racter — Deportation — Regulation 
HI of ISIS — Judicial notice- 

issues Reputation~-Damages, 

assessment of. The expression 
“ that the plaintiS has been 
guilty of tampering with the 
loyalty of the Punjab SepOys ” 
amounts to an imputation that 
he has been guilty of an offence 
under ss. 124 A and 131 of the 
Indian Penal Code, and is pun- 
ishable with transportation for 
life. A fair comment on mat'* 
ter of public interest is not 
libel. Merivalev, Carson, 20 Q. 

B. D. 275, referred to. Per 
Haeington j. Imputing ' a 
criminal offence to a person is 
not fair comment, and that the 
fact that another person on a 
privileged occasion made a 
similar statement is no protec- 
tion to the defendants. Publica- 
tion of a fair and an accurate 
report of proceedings in Parlia- 
ment is privileged even tliongh 
the words are defamatory. 
Wason V. Walter, L. R. 4 Q. B. 

73, referred to. A libel, which 
is privileged when it appears as 
the report of a speech in Parlia- 
ment, is not privileged when it 
appears as the statement of a 
newspaper correspondent. The 
proceedings of Parliament may 
be proved, under s. 78 (2) of the 
Evidence Act, by the Journals 
of the House of Commons or; by 
■ copies purporting to be printed 
by order of the Government, 
Where the gist of the action 
was damage, to .the plaintiff’s 
character, the defendants ■ were 
, entitled to show that the plaintiff 
was a person whose reputation 
would ■ no.t, he damaged' by ,a 
particular libel . . in , , .question. , 
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The fact that the plaintiff was a 
man of considerable indiience in 
the Pmijab, and took part in a 
meeting calculated to influence 
the minds of the people against 
the 'Government, . and that he 
was deported seven weeks after 
the meeting under a Regulation 
empowering the Government to 
take that step for the purpose 
of preserving a portion of His 
Majesty’s dominions from inter- 
nal commotion, should be taken 
Into consideration in assessing 
the damages. In mitigation of 
damages , the defendants can 
give evidence of the plaintiff’s 
bad character, but not evidence 
of rumours and suspicions of 
bad character. ScoU v. Samp- 
son, 8, Q. B. D. 491, referred 
to. Per WooBEOFFE J. Sub- 
ject to certain well-knovai limi- 
tations, that which has pro- 
bative force is evidence. The 
deportation of tlie plaintiff was 
evidence as throwing light on 
the character of his agitation 
previous thereto and as thus 
affecting damages. The pre- 
sumption of regularity required 
that it should bo assumed that 
the deportation appeared to 
Government to ])e necessary. 
When the })resiiinptioii had 
operated to this extent, the fact 
])resnnied might itself form 
the basis of a further inference 
that what liad appeared to be 
necessary had so appeared, 
because there was aii actual 
cause in fact for such appear- 
ance. The subject of ^ judlcia] 
notice ’ discussed ; and tlie 
meaning of s. 57 of the Evi- 
dence Act explained. Hansard 
is an appropriate book of refer- 
ence in ' ease of Paidiamentain’ 
tlebates. Fair eomineiit is not 
a branch of tlie ia'w of pi’ivileg- 
ed occasion. The law as to fair 
comment stated, llie Code ro- 
ciuires that issues slionld be 
settled on the Original Side of 
the' High Court. 'Reputation, 
includes but It cliaracier and dis- 
position. and disposition is not 
the less proven because it 
appears on i ho face of the facts 
deposed to In’ the plaintiff him- 
self, or is a proper inference from- 
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those facts. Assessment of gen- 
eral damages , discussed. The 
English cases which deal with 
the question of the revision of 
damages by the Court of Appeal 
have no application in this 
country, where the Jury system, 
with respect to which, the: Eng- 
lish decisions have been given, 
does not prevail. “ The Eng- 
lishman ” Ltd. Lajpat Rai 
(1910) T. L. R. 37 Calc. ... 760 

yeutenant-Oovernor ; 5'ecBATL 412 

Llmltafion : .9er Maintenance Geant 674 
I ^ : ^S'ee Moetgage ... 796 

' Adverse possession — Dis^ 

puie between senior and junior 
ehelas as to succession to Xlindn 
maths — Ehrarnama alloUing one 
math to senior chela in perpetuity 
and tie, ctlitr tc junior chela as 
adliikari — Suit instituted within 
twelve lears. from senior chela's 
death, hut 27 years Irorn date of - 
I ehrarnama — Hindu Law — Eh- 

I dowment The Mohant of Ihe 

I temple of a Hindu idol who was 

j in possession of two maths, one 

I at Bhadrak and the other at 

Bibisarai, died leaving two 
ehelas, or disciples, betw'een 
whom a controversy arose as to 
the rght of succession to the 
maths and the property annex- 
ed to them. The dispute was 
settled by an arrange.ment em- 
bodied in an ehrarnama, dated 
3rd of N’oveniber 1874, execut- 
ed by the senior chela in favo:ur 
of the jiinio.r cliela. by wvhicl'i , 
the math at Bhadrak was allot- ■ 
ted in perpetuity to the .senior 
chela and Ids suceossors, while 
the matf(. at Jlibi'^arai and tin* 
properties annexed to it witc 
allotted to (lie chela (des- 

c'slbed therein ais an adhihari) and 
his successors for the [Jiirpost's 
connected with Ids math, subject 
to an annual payment of Rs. 15 
towards the expe-nsos of the 
Bhadrak math. Less Ilian Iweh'c 
years after the death of tlie se- 
nior c//c/a, but eonsidcral'Iy more 
tha'n that period after the date 
of the ehrarnama, ilio appellant, 

■iite successor of tlie senior chekt, 
brojislit a suit, against tlie junior 




EA'GE'' 

chda to re CO \ XT posseBsioii of tlie 
properties autiexed to the Bibi- 
sarai on the ailegatioii that 
they were de&e/i^e?’ pro^^p dedi- 
cated to the worshi]3 and service' 
of the plaintiffs idol, and held 
by the regpondent (representing 
the junior as an €idkikari 

in cliaige of the Bibisarai ma^/i 
and' as'serting it tO' be a nm/Ji 
subordinate to the Bhadrak 
math : — Held {affirming the deci- 
sion of the High Coiirt) , that the 
property dealt with by the eJcrar- 
nama wsbs, prior to its date, to 
be regarded as vested not in the 
Mo ha lit but in the idol, Mohant 
being only its representative and 
rnaiuiger, and consequently that 
from the date of the (krarnama 
the possession of the junior 
chela, by virtue of its terms, was 
adverse to the right of the idol, 
and of the senior chela as re- 
presenting that idol, and that the 
suit was barred by limitation, 
Damodab Das v. Lakiiak Das 
(1910) I. L. R. 37 Calc. ... 885 

yiiiitati©!i Aet (XV of 1877) s. SO— 

Payment of interest on behalf of 
minot ly mawMjer of a joint Hindu 
family, effect of — 'Huhj auikorised 
AgentP A payment of interest 
by the manager of a joint Hindu 
family consisting of himself and 
his minor brothers, is a payment 
by the “duly authorised agent” 
of the minors within the meaning 
of s. 20 of the Limitation Act, 

1877. Saeada Chahan Chakba- 
VAETi t’. ' Dukgaeam Be Sihha 
(1910) T:L. R. 37 Calc. ... 401 

— s. 22: 

*S%e„PAETTES ... ... 229 

sch. li, ■ 

Art. §S: See PiuNciPii ahd-' 

Auent ... ' ... ... 81 


Art 120: iSee Mahomed AN- Law 
, — Endowme'nt . ... ... 263 


' , Art. 139 : Grant ■ ... 074 

dX of 1998) Soil. 11, 

Art. 1SI 'i^ee.MoETOiciE ... 796 

L@eal 'Gofernment, ©rcler '©f, aiitlior- ■ 

islig, . ' '©omf lain! : ' See 3 dry,. 

, EIGH.T OF TRIAL BY ... ... 467 

icioal ■6©¥eriiiiei!l, powers of ; dSee ■ 

„ '' dURy, RIGHT: OF TRIAL BY ' 467 
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Loeal I ilSpeotloii—Po ire-r ; ^of Magis - ' ; ' - , - : ; 

■ irate to make such inspeeiion duf*' f ' : 

■ ing a trial io^ aiwdcrsfawcl : 

dence and to determine the eredibi-^ - ^ 
lity of wiinesses-^-Irnporiing into' .. 
judgment facia ohsermA - 'on'''SitcIi ' ; 
inspection — Bisq ualifl cation of 

Magistrate — Illegality of convic- 
tion — Criminal Procedure Code 
(Act V of 189S) ss. 148, 202, 298r , ' 

294, 056, Explanation, . A Magis- ^ 
trate may inspect the place of the 
occurrence uf an offence in cases 
where he cannot follow or under- 
stand the evidence without seeing 
the features of the land, and he 
does not, merely by doing so, dis- 
qualify himself from trying the 
case. But every possible precau- 
tion should be taken that the in- 
spection is only a \Te\v of the local 
features, and an immediate report 

of wliat he has seen should be 
placed on the record and laid open 
to the scrutiny of the parties. 

The Magistrate cmi use tlie testi- 
mony of his own senses to test the 
veracity of the witnesses before 
him as regards the features of the 
locality, but he cannot import 
into tlie ease other matters or 
facts whch he has himself ob- 
served. Where the Magistrate 
did not merely view the place of 
oceuiTence for the purpose of 
following or understanding the, 
evidence and testing it in respect 
of the features of the locality, 
but imported into his Judgment 
matters of opinion and inference 
based on circiimstances not on 
the record, and did not place 
thereon the results of his local ■ 
inspection - Helc?, that he had 
committed an error of juiis- 
diction which may have mate- 
rially prejudiced the accused, and 
that the conviction was, there- 
fore, bad in law. The Explana- 
tion to s. 556 of the Criminal 
Procedure Code does not directly 
authorize a Magistrate to make 
•a local inspection, but saves his 
jurisdiction to try a case, not- 
withstanding his having^ made 
such inspection or investigation, 
and does not do away with the 
rostrietioBS , under , which ' they : 
should be made. Girish Chunder 
Ghose V. Queen-Empress, I. L. 

R. 20 Calc. 857 ; Hari Kiskixrt: . f ^ 
Miira v. Ahdul Bald Miahi f f f 
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T. l^. R. 21 Calc, 920; Queen- 
M'iipi ess V. dtu, 1. X.. H, 

19 Mad. 2GS ; In re Lalji, I. L. 

R. 19 All. 302; Satri Diilali 
V. Empress, 3 0. W. N. 60” ; 

Nidani Mondal v. Alahoxa Sirkdry 
9 C. W.,N. ccxxii, and Lai Behari 
kaha V, Brjoy SanJcar Silcdar, 10 
a W. N, 181 , referred to. Bab- 
oon SnisiK’T V, Embbegk (1910) 

1. L. R. 37 Calc. ... ... 340 

Loons dolicti : See EMianiTiON ... 27 

Losus standi to maintafii suit: See 

Undbb- Tenure, sa.le oe ... 823 

Magistrate asting in two capacities : 

See JuRISDlCTtON OF Ma-GIS- 
TEATE ... ... ... 221 

Magistrate, powers Q^---Distnct Magis- 
trate., power to cancel bond for 
hceping the peace or for good beha- 
viour— Order directing prosecution 
for rising torged rent-receipts in a 
proceeding before a subordinate 
Magistrate, hr keeping the peace, 
and for abetment thereof — '"Judi- 
cial proceeding ” — Criminal Proce- 
dure Code (Act y of ISO 8) ss, 4 
(m), 125, 476. Section 125 of 
the Criminal Procedure Code 
gives the District Magistrate the 
power to cancel a bond for keep- 
ing the peace for reasons which 
appear to him sufficient, but not 
the right to hear an appeal from 
an order in a proceeding under 
s. 107 passed by a subordinate 
Magistrate. A District Magis- 
trate has no jm’isdictioii under 
s. 470 of the Code to direct a 
prosecution for dishonestly using 
a forged document and for abet- 
ment in respect of rent-receipts 
hied before a subordinate Ma- 
gistrate in a case under s. 107 of 
the Code, which has been dis- 
posed of by liim under s. 125, the 
proceeding under vv’hich is not a 
“ judicial proceeding,” Daya- 
NATH Thakur V. Empeboe (1909) 

I. L. R. 37 Calc. ... ... 72 

/■Magistrate, ■■■, transfer ■ Inquiry— 
Continuance of inquiry by another 
Magistrate without the examimMon 
of the witnesses de novo — Crimi- 
nal Procedure Code (Act V of 
189S) ss. 145, 350. Section 350 
of the Criminal Procedure Code 
applies to an inquiry under s. 145. 

Where a Magistrate, who has 
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Magistrate, transf er of—comM. 

commenced ; such , , an . inquiry' is , , , 
transferred, and the District 
■ Magistrate ' has , mad©' , over., , the ' 
ease to another Magistrate, the 
latter has power, under s. 350 of 
the Code, to proceed with it with- 
out examining the %vitnessu3 de 
. novo. Anu ' Sheiich "y. E'mpeeoe / "'". / 
(1910) I. L. R. 37 Calc. ... 812 

Mahomedan L'SiW—Emlowm.ent—Wahf 
— Direction of Fournier. Court's 
power to disregard — Miitwalli, 
suit for the office of — Sur- 
r< nder of the office of Mutwalll 

I and ' appointment of a suc- 
cessor by a person who is not a 
general trustee, effect of— -Limi- 
tation Act {XV of 1877) Sch. 11. 

Art. 120. In appointing a Mui- 
ivalli a Court will not disregard the 
directions of the founder except 
for the manifest benefit of the 
endouuiient. In re Tempest. L. 

' R. Ch., 1 App. 485 ; U L. T. 685^ 
referred to. A created a wakf 
on the 22nd April 1864 ; by the 
wakfnamah he appointed himself 
the first mtiiwalli, and also gave 
directions as to the appointment 
of his successors. The deed fui’- 
ther provided that after the 
death of the founder his widow 
would remain in possession of 
the endowed properties, and the 
muiwalli would act under her 
orders. Dm'ing the lifetime of 
the founder, the person who was 
nominated as the successor in the 
office of niutwaUi died ; subse- 
quently, on the founder’s death 
in 1868, his widow obtained cer- 
tificate and undertook the per- 
formance of the duties of mut- 
•walli, and continued to do so till 
the 29th of January 1877, when 
she executed a towliatnamah , by 
virtue of which she surrendered 
the office of mutwalli. and ap- 
pointed a thii’d party as her suc- 
cessor in that office, who accord- 
ingly took possession of the en- 
dowed properties. Upon a suit 
by the plaintiff as one of the re- 
presentatives of the founder for 
declaration of his right as mut- 
walli and for recovery of posses- 
sion of the endow’-ed properties : 

Meld, that inasmuch as the widow 
of the founder was in no sense a 
general:'; 'tru8te©,:.'-:and ':\that:,/':.e^^^ 


GEMEBAI. INDEX 


JXTI 


Page,- 

Mafioiiigdai! Law-“<Jo?ij?£l. 

bad no . authority , express or 
implied, to modily in any way 
■ the ' terms of the trust-deed, nor 
she had the authority to re- 
nounce the office and appoint a 
'successor,. , her acts were' illegal 
under 'the' Mahomedan haw, and 
that Article 120 of 'Sch. II of the 
Limitation Act applied to the 
ease, and the plaintiff’s suit was 
barred by limitation. Khajeh 
Salimtxllah V, Abxjl IChair M. 
Mustafa (1909) 1. L. E. 37 Caic. 263 

— ^ Endowment — 

Wakf— ^Mortgage of wahf property 
by Mntwalli for necessity of urgent 
character, whether valid — Effect of 
obtaining permission of Cadi after 
the Mortgage — Loan by a trustee 
at a high rate of interest. Under 
the Mahomedan Law, mortgage 
of wahf property by the mutwcdli 
in case where necessity is estab- 
lished is valid, even if the per- 
mission of the Cadi is obtained* 
subsequent to the mortgage. 

Where, therefore, a Court found 
that a mortgage by a mutwalli of 
wahf properties was for urgent 
necessity and that the mortgage 
was proper, the mortgage is valid 
in law, inasmuch as it might be 
taken to have been retrospec- 
tivelj’' approved the Court. 

A loan by a trustee of endowed 
property at the rate of interest at 
12 per cent, per autium with 
quarterly rests, could not be 
considered beneficial to the en- 
dowment, although the princi- 
pal sum itself might have been 
urgently raised for the protec- 
tion of the endowment ; and in 
such a case the Coui't is justified 
in allowing interest at a reduced 
rate. ' -■■■'Himai Chaissd Adbya v. 

GOLAM 'fioSSElNl (1909) I. L. B. . 

37 Calc. ... ... ... 179 

— — Probate — Will, ad- 

missibility of, in evidence, without 
probate— Probate and Adminis- 
tration' Act (F of IS 81) s. 4 — 
Succession .Act {X of 1865) s. 187, 

'. Hindu WiUs[ Act {XXI of 1870) 

: ' There is no provision of law 

. rendering it, obligatory, in the 
:.case of a 'Mahomedan will, .to 
take probate. .' *Alter duo proof, 

, , ' .■Mahomedan wi,ll is admissible .in ■ . 

,. .©vidence, notwithstanding that : 


Wttl0il©llai hm—mmU. 

grant, of ■ probate has not been 
obtained. Fatma v, Shmh Msm, 

I. L, B., 7. Bom. 266, aiot fol- 
lowed. Slmik Moosa v. Shaih 
Essa, I. L. B.' 8 Bom. 241, fol- 
lowed. Kherodemoney Dossee v* 
Durgamoney Dossee, I. L. E. 4 ' 

Caic. 4o5, Adminisimtor-Oenerai 
of Bengal v. Premhtl MulHch. I. 

L. B'. 22 Calc. 788 . Sarat Ch.aiyi.ra 
Banerfee v. Bhitpendra Nath Basu^ 

I. L. R. 25 Calc. 103, Bhagimn- 
sang Blmraji v, BecJmrdas Harfi-i 
vandas, I. L B. 6 Bom. 73, and 
Surhomangola Dabee v, Mohen^ 
dronath Nath,!. L. B. 4 Calc. 508, 
referred to. SA,Ki3srA ' Bibeb «?. ' , ■ ' 

Mahomed Ishak, (1920) I. L. E. 

37 Caic. ... ... ... g 39 

Iffakf property, 

sanction to seU—-Ju7‘isdiciio7i — 
Practice— Trmteea Act {XXVII of 
1866) s. S— Trustees'' and Mort- 
gagees' Powers Act (XX VIII of 
1866) s. 45 — •“ Oases to which 
English law is applicahle," On 
an application made by the mut- 
walUs to a wakf, for sanction to 
sell wakf property : — Held, that 
there being no statute author- 
ising such an application, such 
sanction eOuld only be obtained 
by means of a suit. In- the Mat- 
ter of WoozatMrmessQL Bihee, 1. I j. ' 

B. 36. Calc. 21, not. followed." 
Although a Judge of tli© High ' 

Court exercises the functions of 
a hazi when administering Maho- 
medaii law, the procedure to be 
adopted is to be regulated by 
the Cod© of Civil Procedure, and 
the Buies and Orders of the High 
Court. Shama Churn Roy v. 

Abdul Kaheer, 3 C. W. N. 158, 
and Neniai Chand Addya v. 

Golam Hossein, I. L. R. 37 Calc. 

179, referred to. Such an appli- 
cation does not com© within the 
purview ■ of Acts XXV Jl and ' ■ 
XXVIII of 1866; lhe.se Acts 
govern only such trusts as are in 
the form of an English trust and 
are constituted by persons of 
purely English domiede, or per- 
sons governed by the Indian 
Succession Act. In re Kahandas ; 

■ Na7'randa8, I. L. R. 5 Bom. 154, - ' . 

and In re Niknoney Bey Sarkar, 

1. L, B. 32 Calc. 143, not foEowed. ', . 

In re Halima KHATUst (1910) 

L L,. R, 37 Calc, ... ... m&: 
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laiieiaiis' Prosecntipn.— Oawse of 
Action — Complaint laid, hut no 
Process issued. Wher© in a suit 
for malicious prosecution, it was 
averred that a complaint had 
been laid bj’’ the defendant be- 
fore a Magistete who thereupon 
sent the ease to the police for 
enquiry and report, but there 
was no averment that the Ma- 
gistrate had ever issued process : 
■—Held, that the plaint disclosed 
no cause of action. Yates v. The 
Queen, L. B. 14 Q. B. D. 648, 
followed; Clarice v. Postan, 6 C. 

& P. 423, and Ahmedhhai v. 

Pramji Edulfi, I. L. Pw. 28 Bom. 

226, not followed ; Thorpe v. 
Priesinall, [1897] 1 Q. B. 159, 
referred to. DeBozarto v. Gulab 
Chanb Anundjee (1910) I. L. 

E. 37 Calc. ... ... 358 

fVlasiager, pzymmt by* on HebaSf of 
Mlmr Momiter of Hiiidu Joint 
Fa?nl!y : See Limitation Act 
(XV op 1877)s. 20 ... ... 461 

Maths, suiccessiosi to : See Ltmttatiois 885 

Memorandam of Appeal : See Appeal, 

valuation of ... ... 9 1 4 

Mesne Profits : See Res-enue Sale 559 
Minerals : See Landlord and Ten- 

' ANT ... ... ... 723 

Minor: Hindu Law — Partition 703 

Minor, right of, to Impugn sals : See ■ 
Mortgage ... ... 897 

Misjoinder : See Jury, right of trial 
' BY . ■ ■ ... ... ■■■ 467 

Mistake, amendment ol : 6'e^PowER- 

OF- Attorney ... ... 399 

Mistake of Fact s See Lease ... 293 

M itaks tiara r AS'ee ■ Hindu Laiv — Gift 1 

See Hindu Laiv — S ue- 

: , CESSION ■ ' ... 214 

ModeL RuleS' sifidar' s. 351 A of the 

Bengal Minlcipal A?t ; See Ben- 
gal Municipal Aot ... 44 

Mokarariiiars ; . See Partition ■ ... 918 

Mortgage: See. Mahomed an Law 

EnDOWM ■ ... ... P 79 

Execution — Sta.ij of sale 

in execution of mortgage-decree — 
Jurisdiction of Court to stay sade 
— Waiver f on behalf of Minor, 

. of fresh sale-proclamation — Quar- 


Mortgage— ■ 

dian-ad-Utem, right of— Benefit^ to 
Minors — Minors if entitled to im- 
pugn sale aftenvards for ivant of 
fresh proclamation — Transfer of 
Property Act {!¥ of 1882) s. 89— 
Civil Procedure Code {Act XIV 
of 1882) s. 291 The Court has 
jurisdiction to order stay of a 
sale in execution of f.i mortgage- 
decree under s. 291 of the Civil 
Procedure Code, 1882. Shyam- 
kislien v. Sundar Koer, T. L. R. 
31 Calc. 373, explained. Bihl- 
jan Bihi v. Saclii Bevoali, I. L. R. 
31 Calc. 863. referred to. There 
is no condict betw’^een s. 89 of the 
Transfer of Property Act and 
s. 291 of the God© of Civil Proce- 
dure, 1882. The former section 
is concerned with the Court’s 
order-absolute for sale, the latter 
with the adjournment of the 
sale. The two sections relate to 
different matters. Even if an 
order of the Court is erroneous, 
it is ordinarily not open to a 
party, who has obtained and en- 
joyed the benefit of an erroneous 
order, to turn round after'wards 
and ask that the order should be 
treated as a nullity and disre- 
garded. The guardian ad Uiem- 
appointed by the Court and act- 
ing in good faith is entitled to 
make applications on behalf of the 
minors and has the power to 
waive tlie right of the minors to 
a fresh sale-proclamation after 
postponement of the sale, if the 
postponement enured to the bene- 
fit of the minors. The minors 
are not entitled in such a case to 
impugn the sal© on the ground 
that a fresh sale-proclamation 
was not -made, ■, ' Bipin ' Behari 
Mitra V . Jatindea 'NathGhose 
(1910) L L. R. 37 Calc. 

— Order absolute, applica- 

tion for — Foreclosure— Limitation 
—Execution of decree , application 
for— Revival of pending execution 
— Limitation Act {IX of 1908) 
Sch. II, Art. 181. Previous 
, to the passing of the Limita- 
tion Act (IX of 1908) and the 
Civil Procedure Code (V of 1908) 
there w'as no rule of limitation 
applicable to an application for 
order absolute of a decree nisi 
made Linders. 86 of the Transfer 
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ot Property Act ' ' (IV of 1882). . 

Til'uck Sinq'/i v. Parsotein Prosad, 

1. L. R. '22 Calo. Rahmaf, 

Karim v. Abdul Kavim, !. L. B. 

34; , C'aie., 672,, ' referred to. ■ , .An'. ■ 
application for execution of a 
decree may be treated as one in 
continuation or reviv^li of a pre- 
vious application, similar in scop© 
and character, the consideration 
of which has been interrupted 
by the intervention of objections 
and claims subsequently proved 
to be gromidless, or has been 
suspended by reason of an injunc- 
tion or like obstruction. Qamar- 
iiddin Ahmad v. JawahAr Lai, 

I. L, R. 27 All. 334;L. R. 32 
I. A. 102, Riidra Narain Guria v. 

Pachu I. L. R. 23 Calc. 

437, Narayan Govind Manih v. 

Sono Sadasliiv, I. L. R. 24 Bom. 

345, Rahim Alt Khan v. Phtd 
Ohand, I. L. R. 18 AIL 4S2, 3Air 
Ajmuddin v. Idathiira Das, 11 
Bom. H. C. 206, Suppa Reddiar 
V, Avudai Ammal, I. L. R. 28 
Mad. 50, Paras Earn v. Gardner^ 

I. L. R. 1 AIL 355, referred to. 

The Limitation Act (IX of 1908) 
does not profess to provide for 
all kinds of applications whatso- 
ever. Govind Cfmnder Gos- 
wami V. Rtmgiimmmy, I. L. R. 

6 Calc. 60, Sital Prasad v. Ahdiil 
Rashit, 11 Ottdh Cases 208, re- 
feiTed to. Nor does it apply to 
an application to a Court to do 
what the Court has no discre- 
tion to refuse. Kylasa Goimdan 
V. Ramasami Ayyan, I. L. R. 4 
Mad. 112, Balaji v. Kushaba, I. 

L. Bu 30 Bom. 415, referred to. 

Nor is it applicable to an appli- 
cation to the Court to terminate 
a peiiding proceeding, the final 
order in which has been post- 
poned for the benefit of the de- 
fendant or for the: convenience 
■ of the Coi:irt. Puran Chand ' v. 

Roy Radha Kishen, I. L. R. 19 
Caic. 132, referred to. Article', 

: 181, Sell. I.I of the Limitation 
Act (IX of 1908), does, not govern 
an application for order ab.solute 
Under order 34, role 3 of the Civil 
Proeedur© Code (V of 1908). 
Mab,habmaki Dasi V. Lambert ■ 

(1910) I. L. R. 37 Calc. ... 796 

Praciice — First mortga- 

yeeds suit for sale — Surplus of sah 


proceeds — -Second mortgagees 
claim for sale in first mortgagees 
suit of other property on ■which he 
has a mortgaae — O-ivil Procedure 
Code (Act V of 1908) order XXXIV 
— Costs. B mortgaged property 
in Calcutta to A and afterward.^ 
mortgaged the same property 
and a further property in the 
mofussil to CK A brought an 
ordinary mortgage .suit against 
B for sale, making C a, party- 
defeiidant. A obtained a decree ; 

C thereupon claimed to be en- 
titled to a decree for sale of the 
property mortgaged to A includ- 
ing the mofussil property not 
included in A’a mortgage: — 

Held, that in ALs suit O could 
only obtain the surplus of the 
sale-proceeds of the property in 
that .suit and could not get any 
relief against the other pro"- 
perty in the mofus.sil. Kissory 
Mohun Roy v. Kally Churn 
Ghose, 1. L. R. 22 Calc. 100, 

Kissory Mohun Roy v. Kali 
Churn Ghose, I. L. R. 24 Calc. 

190, In re Kissory Mohun Roy 
V, Kali Charan Ghose, 1 C. W. N; ■ 
lOQ, and Platt V. Mendel, 27 Ch. 

D. 246, distinguished. Mackin- 
tosh V. Watkins, 1 C. L. J. 31, 
followed. The effect of the in- 
corporation of the sections in the 
Transfer of Property Act into 
order XXXIV of the new Code 
of Civil Procedure is to put an 
end to any independent practice 
on the Original Side of the High 
Court based on the old proce- 
dure, and the Original Side 
should now follow- the provisions 
of order XXXIV of the Code. 

Costs will be on Seale No. 2, not 
Scale No. 1, against the mort- 
gagor ■who does not appear. 

Sarat Chandra Rot Chow-dhry 
V. Nahapiet (1910)1. L. R, 37 
Calc.' .... ... ... 907 

— ^ Registration — Registration 

Act {in oj 1877) s, 17, cl. (n)— . 
Endorsement _ on a rnorigage-hond 
of payment made in satisfaction of 
a previous mortgage-debt — Civil 
Procedure Code {Act XIV of 188Z) 
s. '43 — -Payment by a suhsoq^ient ^ 
mortgagee under s. 74 of the Trans- 
fer of Property Act {IV of 1882). 
effect of. The endorsements on 
i .a. mortgage-bond of payments 
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' mad©' in : sattefaction of ' a mort- 
<Tago, vc^iiich pay moots did not 
purport to ©xtirigufsh the mort- 
gajjje, are covered by el. (n) of 
s. 17 yf the Registration Act, and 
as such do not require registra- 
tion. JiiranAli Beg v. Bam Mal^ 

L L. R. 9 Ail. 108, and Vppala- 
kandi Kunhi Kiiiti AH Haii v, 
Knniiam MHhal KoUaprath Abdul 
Rahimant 1. L. R* 19 Mad. 288, 
followed. A subsequent mort- 
gagee who makes a payment of a 
prioi mortgage-debt under the 
provisions of s. 74 of the Transfer 
of Property Act, in a suit to 
enforce his original mortgage 
against the security which, by 
bis payment of the former mort- 
gage, he has protected and made 
.more valuable for tiie realisatioxi 
of his debt is bound, under s. 43 
of the Code of Civi! Procediire, to 
join in that suit any further claim 
which he has against that pro- 
perty by reason of such payment 
nisde bv him- Sundar Singh v. 

Bholn. \ L. R. 20 Ail. 322, dis- 
tinguishCKi. Hs,Ri N.sii.UN 

BA.NEHJE2 KUSUM KuM-IEI 

Da. 9I (1910) LL. E. 37CaK ... .589 

Sale of mortgaged property 

— Prior mortgagee, right of, to 
deposit in Court decretal amount 
in payment of paime m^Hgage- 
debt, A second mortgagee brought 
a suit on his mortgage making 
the transferees of the prior mort- 
gagee parties to the suit, and 
obtained a decree ; and in exe- 
cution thereof the transferees 
applied to be allowed to deposit 
in Court the full amount of the 
second mortgage-debt in order 
to save the property from sale. 

The Comt of hi‘st instance al- 
lowed the application ; but, on 
appeal, the District Judge set 
aside the order of the hrst Court : 

— HeM> that the transferees of 
the prior mortgagee were entitled 
to pay olf the mortgage debt due 
on the subsequent mortgage to 
save the mortgaged property 
from sale. Bra.3.\h.\ri MAin v, 
Gajendea Jsl.vhAiN Maiti, (1909)’ 

L L. R. 37 Calc. ... 282 

, ilorigager and iiortgagee i See Title 239 
■ Mttltlfarlaus IKicimefit s See Btamt- 
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IV!i?iislf, J.yrlsiiletl0il '®f t See Ad'optioh 860 

filirder— Fio/en-f and determined 
attack by a number of persons ^ 
regardless of the conseguences, . on 
(mother, causing other injuries 
and severe ruptures of a healthy 
spleen — Intent to , cause death ' or 
smh bodily injury os ' the offender 
kno ws to be likely to cause death — • 

Penal Code {Acf XL V of 1860) ss, 

spoil), (2) and 302. A body of 
six persons attacked another 
with cattle goads in a violent and 
determined manner, inflicting 
sixteen wounds on his body and 
causing several and severe rup- 
tures of his spleen, and .so caused 
his death. The person attacked 
was a strongly built man of 35 
years of age, and his spleen was 
in a healthy state : — Held, that 
such acts, committed by several 
persons on one, in such a man- 
ner, apparently regardless of ih© 
consequences, and with such 
results, warranted the inference 
that the acts were done by those 
persons with the intention either 
of causing the death of the person 
attacked or such injuries as the 
offenders knew to be likely to 
cause his death : and that the 
offence amounted to murder. 

Elem Molla tj. Empeeor (1907) 

I., Li. R. 37 Ca!c» »*• 315 

fflyiwafll, mortgage by : See Maho- 
med an Law — Endowment ... 179 

Mutwal!!, sol! for the office of : See 

Mahomedan Law— Endowment 263 

r^ewspapsr Ooriespondent, statement 
' of; iSee Libel ' ' ... ■ ... 700- 

Non-occupancy ralyat; Land- 
lord and Tenant ... ... 709 

Notice ; Feoseoution ... 545 

Oaths Act (X of 1873) s. 4 ; See •'* Ju- 

DiOLVL Proceeding 52 

Occupancy Ralyat: See Landlord' 

AND Tenant , ' ,,, 742 

■ Occupancy Right, eitlnguislnfiieiit of: , ■ 

. See Landlord : and Tenant . ... , , , . . 709 

Offsne® : See High;,,Codet, CE£M,iNAL,^ ' 

. ReVISTONAL JORIsbiCTION OF . 287 

Offeiisa^ isrouglitto .ths noties ef .Ceti’rt ; . : 
in tiie course of .judicial procseil- 
■■ ing : iS’6e'‘®G0URT,„’,VMEANING OF 642' 
Official .Assignee:. bVe. Insolvency ' 4|8 
■afficia! Trusts ■ of Bengai s 8$e Fao- ' : , 

, BATE ... , : -387 : 
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Offidal Tfiistee’s tet : (X¥li: @f 1864) s 

. Probate ■ . 387 ' 

Oiillssloii Ilf Wlstake': See Power-' ' 
of-Attorney , 'BOO 

OiliS of Fr0@fS i?es DBiTH, FBE- 

SUMITION OF . 103 

— «. ; LaFDLOBD axe 

Tenant ... ... ... ' 723 

Opllllll — JUkit mh-— Proof of the ■fac* 

Umi of the sale — Presvmption 
' from inaMlHy to accoa7it satis- 
faciorily for ordmn in ah seme of 
evidence of salr — Opi'vm Act 

{1 of 1878) ss. 9. 70. The effect 
of S3. 9 and 10 of the Opi^'-.m Act, 

1878, is that, wiien once it is 
proved that, .the accused has 
dealt with opium in one of "the 
ways described In s, 9, the onns . 
of showing that he had a right 
. . so, to d,ea,i' with . it ,!s placed ,, on 
him by s. 10. But the com- 
mission of . the:' ,aet. w.hich ■ : is the 
foundation of the particular ' 

■ offence charged under s. 9, . must ' 
be proved before the presump- 
tion raised by s. 10 co:mes into 
operation at all, and the pre- 
sumption cannot be used to es- 
tablish' such act. Wliere.there- 
'■ fore, there , is no evidence ,to 
prove the fact of any, sale of ■ 
opium by 'a person accused " of 
iliicit.salo, the deficiency is. not 
, s!:ipplied by, the statutory pre- 
sumption., and a. ' conviction of 
illicit , sale ' is bad. ' Ishwab . 
Chanbra' SixGiFf 4?. 'Emperor, 

,(1910) I. L. R. 37 E.-iIc. ... 581. 

©piiiRl Act {I of 1878) ss» 9s 10 s ' 

Opium ■ ... ... ,581 

ss. 9(c)s10s 

See Opium, iiiegal possession 
, OP ... ... ' ... 24 

Dpiinij, Illegal possessloii ^f—Opinm 
Act i i of 1878) ss. 9 {c): 10— Mere ' 

■ possession con-irary Ao. .the- Act 
without guiUtf frame of mind — •' 
Mespective Uahilities of owner of 

■ boat and crew— Presumption ■ of 
. mrnmissiofh of Offence under the 

Ach—*^^ Gothmyame ‘''—Boat Ua- 

■ der ss. 9 (c) and ' 10 of the Opium 

' Act (I' of 1878), mere possession 
■of opium, without being able to 
aceo'imt for it satisfactorily, apart ■ 
from any 'frame of mind, is an 

■"^ offence. 'The owner of a boat 

In which opium m found is in 


:'■- PA'OEI: 

OplmUt illegal 'possasslai at— courR ' 

pos-session of It, but not the crew 
when .tl'.ey are neither owners 
nor Jointly !rit-er©>'ted with him 
in any ventiir© as an incident of 
which possession, might b© attri- 
buted to , them. Where the 
owmer of a boat alleged that 
opium, was, carried on board by , 
a ' passenger without his know- 
\ ledge, but tliere were eireum- 
, stances disproving his story;— 

Held, that as he had not satis- 
■ factorily accounted for its po.s- 
session, it must bo prosurued, 
under s. 10,. that it was opium 
in respect of u hi eh lie had com- 
mitted a!s offence under the Act. 

. Q^imre : whether a bo^at in vUiich 
opium is earned is a convey- 
ance ” used in carrying it so as 
tO' 'be liable to confiscation on 
'Conviction of the ow’ner m'der 
the Act. Emte^or v. Hamib Ali, 

(1909) I L. R.,37 ChIc. ... 24 

Order Afes 0 *i 2 tej applicaticn fer ; See 

Mortgage ... ... 796 

FM^Qn—Forfeittire of' pardon — Pro- 
per Court to determine the questio^i 
of ■ forfeiture— Withdrawal of par- 
don by the Court granting it — 

Power of the Special Bern h to re- 
open the question 07i a pica of par- 
don taken at the. trial for the ori- 
ginal offence :m respect of which 
it was granted'— Criminal Proce- 
dure Code .{Act V of 189$) ss.837^ 

, ' 339, Where' an approver, to 
whom a pardon was granted 
under s. 337 of the Criminal Pro-' 
cedure Cod© by the committing 
Magistrate, resiles, at the hear- 
ing of the case before the Special 
P>ench,, from bis deposition given 
before, siioh Magistrate, the" Spe- 
cial Bench cari' only discharge 
. him, but cannot take any action 
against him for the offence in 
respect of which he was acc< rded 
the pardon. If he is proceeded 
against for the original offence, 
the committing Magistrate . who . 
granted the pardon must deter- 
mine whether he has complied 
with its terms or not, and there- / 
by forfeited the same; and the 
question cannot be reopened at 
his trial before tho Special Benoh 
for such offence. Queen' Empress 
w Manick Chamlra Sarkar. I. L, ^ ^ ^ ^ 
R. , 24 Gaic. ,492^ .approved of. ' ■■ 
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Emperor v. Kothidt I. L. Hi. 30 
Bom. 61 1 , and KuUan v. Emperor, 
i. I.. R, 32 Mad. 173, referred to. 
KlnipEmperor v. Bala, I. L. R. 

25 Bom. 075, distinguished. 
EmPEBOU V. AbANI BHUSHAliT 
Chuckereutty (1910) I. L. Pv. 
37Calc.... ... ... 845 

■ :Faniameiit, prsceedlfigsin : *S'ee Libei. . , 760 

Fai'tles — Addiiiofi of parties — Limi- 
mtion Aot {XV of 1877) s. 22— 
Changing character of defendant 
after period of Imitation for suit 
has expired — Amendment of Plaint 
— -Civil Procedure Code {Act XIV 
of 1882) ss, 32, 53. 582SuU 
'against Debutiar estate — Expenses 
necessary for Dehnitar estate — 
Indemnity to estate of former se- 
halt by successor — -Liability of 
Debiittar estate. The parties to 
this litigation were the descend- 
ants of a testator, who by liis 
will dedicated immoveable pro- 
perty to the performance of the 
worship of certain idols and 
other pious acts, and provided 
for the order of succession to the 
office of sebait among his descen- 
dants. The suit was instituted on 
25th January 1897 by the re- 
spondents as executors of a de- 
ceased sebait against the appel- 
lant, who had been appointed 
receiver of the deb attar estate, 
for money %vhieh, owing to inter- 
ference and obstruction by the 
appellant in tiie collection of the 
rents, had not been received by 
the deceased sebait during his 
sebaitship, and for expenses he 
had consequently been obliged 
to pay out of his piivate funds 
to protect the estate, and enable 
iuin to perform his obligations 
as sebait. All the other surviv- 
ing descendants of the testator 
were inade parties, and the ap- 
pellant was sued botli in his 
capacity as receiver and in his 
personal capacity. After the ex- 
piration of the period of limita- 
tion prescribed for the suit, an 
amendment of the plaint was 
made by the Court adding to it 
a prayer that it might be deter- 
mined who was the sebait, and 

- , that the debuttar estate should 

- be represented by the person 
declared to Ije entitled to the 


Farlies-~certc/4. 

sebaitship. The appellant was 
found to be so entitled and was 
impleaded as sebait : — Held, 
affirming the decision of the Higli 
Court, tliat tho object of tlio 
amendment was merely to deter- 
mine judicially wliich of tlie liv- 
ing descendants of the original 
testator, all of whom were already 
parties to the suit, was to be 
considered sebait. It did not 
alter the ch.aracter of the suit, 
nor amount to tho addition of a 
new defendant w'ithin die memi- 
ing of s. 22 of the Limitation Act 
(XV of 1877), and tlie suit was 
therefore not barred. Held, also, 
that the estate of tho deceased 
sebait Avas entitled to be reim- 
bursed all sums properly ex- 
pended by Vnm in the 2 )reserva- 
tion of the debuttar estate (us 
pa 3 nnent of Government revenuo 
and the like), and in defending 
his position as sebait wdiicl!. was 
challenged imsuccessfiillj" by the 
appellant. Walters v. Wood- 
bridge, L. R. 7 Ch. D. 504, fol- 
lowed. The respondents were 
also entitled to recover all moneys 
properly expended the de- 
ceased sebait in performing the 
obligations imposed upon him 
by the original testator’s will. 

The right of indemnity was 
incident to the position of a 
trustee, and the liability in 
respect of that indemnity was 
tho fii*st; charge on the trust 
estate, Peary Mohun" Muker- 
JEE ’ V . Narendra Natk Mekeb- 
JEE (1909) I. L. R. 37 Calc. 220 

Parties, addition of: See Remake 17 i 
Partition: Hin'De Law ... 703 

; ;$fee Title, SUIT FOE ... 662 

• See Vekdoe akx> Pub- ... 

en.^SER ... ... ...V, '362 

— -Eight to partition — Par- 
tition between owner of fractional 
share in zemindari interest, and 
mokararidars in joint possession 
— Interest not less permanerU be- 
cause the mokararilease was liable, 
in certain events, to forfeiture. 

The right of partition exists 
when two parties are in joint 
possession of land under per- 
manent, ' titles, . aitliougli: their : 
titles may not be identical. 
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Remadri Nath Khan v.' Ramani ; 

Kanta Roy, I. L. R. 24. Calc. 57S, j 

cited with approval. The' ap- ') 

pellants,. plaintiffs, in a suit .for' 1 

partition, were proprietors of a ^ 

molmrari interest in the property j 

partition of which wm sought, I 

and the respondents, defendants ; 

, in the' suit, were owners of "a ■! 

fractional share in the .zemindari I 

.. interest; in the same property. ' i 

The mohamri lease was, in cer- I 

tain contingencies, liable to for- I 

feiture, and the High Court held I 

that the appellants’ tenure was 
on that account not sufficiently i 

permanent to support their claim 
to partition, to which they would ; 

otherwise have been entitled : — ' 

Meld, by the Judicial Committee ; 

(reversing that decision), that j 

the distinction drawn by the | 

High Court could not be sup- 
ported. The appellants’ title was 
a permanent one, though liable 
to forfeiture in events which had 
not occurred, and the rights inci- 
dental to that title must be those 
that attached to it as it existed, 
without reference to what might 
be lost ill the future under chang- 
ed circumstances. Bhagwat 
Sahai V. Bipm B'EnAUi Mitteb 
(1910) I. L. R. 37 Calc. ... 018 

Passlllg-off ilctloil ; .6’ce TEADE-iSiABK 204 
PatrsWars aaci Dar-patiiidars, rights 
of : See Chowkidaei Ckakban 
Lan.i>s , ... ... 57 

Penal Ceis (Act XLV of 18S0) ss. 121, 

121 A : iS'eeJiTEY, bight oe tb.ul 

BY ... ... ... 467 

^ s. 182 : 

„ , . . See, Acquittal. ... ... 604 

s. 188. 

— ^VolmitarUy obstructing Piiblic 
Servants in the discharge of their 
public fmioiiojis—Beleming pro- 
perty attached by Civil Court peons 
, under distress warrants issued 
under the Piiblic Demands Recovery 
' fAciiBeng. I of 1895) and the VU- 
, lage Ghaulcidari Act [Beng. VI of 
1870) s. i5'~—LegaUty of warrant 
—Omission to specify date of ex- 
tension on the face of it — Civil 
Procedure Code {Act V of 1908) 
order XXI, rule 24 (2)— Execu- 
tion hy person not named in the 
tmrrard — Delegation of powsra by 


Penal Cade (Act XLV af I 860 )— 

concld, 

Nazir. A distress warrant , is- 
sued under the. Public ' Demands 
Recovery Act which has been ex- .. 
tended ' beyond the original.' date 
■of return, but does not, bear on 
the face of it. the altered date, is '■ 
not a legal warrant und.er, , order 
XXI, 1*1110 24'(2) of the Civil .Pro- 
cedure Code. , A warrant' under 
s. 45 of the Village Chaulddari 
Act must contain the name of 
the person charged with the exe- 
cution thereof and cannot bo 
legally executed by any other 
person delegated by the for- 
mer for that purpose. Where the 
accused released certain buffaloes 
attachedby the Civil Court peons, 
on the 2nd August, under two 
warrants addressed to the nazir, 
but endorsed by him to them, 
the one issued under the Public 
Demands Recovery Act, which 
was originally returnable by the 
26th J uly but had been extended 
to the 8th August, without the 
alteration of the date appearing 
thereon, and the other under 
s. 45 of the Village Chaukidari 
Act directed to the nazir but 
without naming any person there- 
in as charged with the exee.ution 
of it ; — Held, that they were not 
guilty of an offence under s. 186 
of the Penal Code, as the peons 
\7ere not iawfolly executing the 
warrants. Bbeik Nasub , t’. Em- 
feeob (1909) I. L. R. 37 Calc. ... 122 

— s. 183, 

Expl. (2): See Judicial Fko- 
obedihg... ... -52 

— — _) ss; $m ^ 

(1), 302: iSceMrsDEB ... 315 

Permanent Agricultural Tenure 'iSea, 

I Landlobd AND Tenant , ; . ' .723 ' 

Permanent lmpro¥emeat$ : See if: 

DOB AND PUI10.HASEB 362,: 

PermaKeiit Tenure s See Title, suit 

EOB ... ... ... 662 

Perpetual Isijuiiction ; See Injunction . ■731' 
Peisonal BM z tSee Putni Tenubb, .;747 
Plaint : See Pleadings ... . . ... ■ ^.856 

Plaint, ameudineiit of : See:\PABTiES ■, , : 22i 
Plaintiff, non-appearaiice of ; :Pee At-, ,;■ : ■ ■. 

PEAL'. , V'/.f . . , .'f:- ' . .:#6 
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Plt^dlups — Fraud, soh ground of 
relief — Alteration of ground of 
relief by piching out facts from 
alienations in the plaint — Defen- 
dant's duty in cases based on 
fraud, "^^rhere pleadings are so 
framed as to rest the claim for re- 
lief solely on the ground of fraud, 
it is not open to the plaintiff, if 
he fails in establishing the fraud, 
to pick out from the allegations in 
the plaint facts -which might, if 
not put forward as proofs of 
fraud, have yet warranted the 
plaintiff in asking for relief. A 
defendant, in answering a ease 
founded on fraud, is not bound to 
do more than answer the case in 
the mode in which it is put for- 
ward, Hickson v. Lombard, L. 

R. 1 H. L. 324, and Guthrie v. 

Abool Mozuffer Nooroodin Ahmed, 

: V . 15 W. :B. P. :C. 50, referred to. 
...Rajbndba Kumab Bose v , Gak- 
GAEAM KOYA-L (1910) I. L. R. 

37 Calc. ... ... 856 

Police : Report : ■ 8ee Ceiminal Peo- 

OEEnmaS, INSTITUTION OF ... 49 

■FOSsessioH' : See Opium, illeoai pos- 
session OF ... ... 24 

■Fossessicii ®f Property tiy Reeei¥er 
' ' witlioiit a Stseeessioii Certifieale ; 

Sea Receiver ... ... 754 

Fost-aiiptial Gifts : See Hindu Law — 

. '.Gift ... , ■ ... ... i 

Foinilage, ' Slierif's riglit. to ; See 

Practice ... ... 649 

Fower of Attorney— O/nwsfoR of name 
of Mukhtiar in the power by 
mistake — Amendment of mistake 
by Goiirt by allowing fresh poivsr 
to he filed — Inherent jurisdiction 
of Court to allow amendment of 

mistake — Effect of amendment 
as to limitation — Civil Procedure 
Code {Act V, of 1908) ss, 36, 37~- 
Rules and Circular Orders, Ch. 

XI, Aft, 34. Where there is no 
doubt as to the fact that the 
mukhtiar who filed an application 
for execution had in fact author- 
ity from the decree-holder to do 
so, and that his name was omit- 
ted by mistake from the power-of- 
attorney, the Court may, in its 
discretioir, allow the power to be 
amended, upon proper applica- 
tion by tile decree-holder for the 
insertion of the name of the at- 
torney. If such amendment is 


Pag®.: 

Pawer at Attarney— conc/d. 

allowed, it takes effect from the 
date when the power-of -attorney 
was originally filed. Chhaye- 
MANNESSA BiBI V. BaSIRAB RaH- 
MAN (1910) I. L. R. 37 Calc. ' ... 399 


Practice s ^S'ee Adoption ... 860 

: Affidavit ... 259 

: ^ee. High Court, Obiginad 

Side, JURISDICTION OF , ... 714 

: See Mahomed an Law — 

Wakf ... ... ... 877 

— ; /Sso Mortgage ... 900 

; AS'ee Probate ... ... 224 


Decree, ainendment of-— De- 
cree not conformable to what the 
Court intended — Inherent power 
of Courts in India — Attachment, 
setting aside of — Sheriff's right to 
Poundage — Civil Procedure Code 
{Act V. of 1908) s. 152. The 
Courts in India have an inherent 
po-wer to amend or vary decrees 
so as to bring them into accord- 
ance with the - Judgments, after 
they are signed by the Judges, 
even if they do not fall within 
s. 152 of the Civil Procedure Code 
(Act Y of 1908). In re Swire, 30 
Ch. D. 239, referred to. Ains- 
worthv. Wilding, 11896], 1 Ch. 673, 
distinguished. The Sheriff is 
only entitled to poundage on 
. sums levied : so where a seizure 
is wrongful and is withdrawn by 
direction' of law, 'the Sheriff re- 
ceives no poundage. Mortimore 
V. Cragg, 3 C. P. D. 210, In re 
Ludmore, 13 Q. B. D, 415, and 
In re Thomas, [1899] 1 Q. B. 460, 
followed. Brtjbatan ,„t?, Jay- 
NARAIN, (1910) I. ' L.- R. 37 . Calc. 649 

Decree, modification of the 

terms of, after appeal — Juris- 
diction — Appellate Court, powers 
of — Gwil Procedure Code {Act 
F. of 1908) s. 148. Section 148 
of the Civil Procedure Cod©, 

1903, cannot b© taken to .give any 
Court power to interfere with or 
modify its decree after there has 
been an appeal filed against the 
decree. The only Court that 
could, after an appeal had been 
preferred, modify the terms of 
the decrees, or extend the time 
fixed in the decree for its execu- 
tion, 01' suspend the order made 
in the decree, would be the 
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Appellate Court, . PASM^NAm) 
Das V, KjiiPAsrNDiro R.oy, (1909' 
I. L. E. 37 Gale/ , 

— Jurisdiction — Legal Prae- 
titiomrs" Act {XV 1 11 of 1879) s$. 
ISj 14 — ‘Dwision Bench, jurisdic- 
tion of , to hear refef'ence ufider the 
Act from siibordinaie Courts, 
Aecorcling to a long and unde- 
viating course of practice, which 
may be regarded as the law of 
the Court, a Division Bench ap- 
pointed to dispose of the civil 
business arising out of a particu- 
lar Group, has power to hear and 
dispose of a reference, under s. 
14 of the Legal Practitioners’ 
Act, by the Presiding Officer of a 
Court within that Group. Abi- 
NASH Chanbba Moitra, In re 
(1909) I L. R. 37 Calc. ... 

-^Vakils right to appear 

before a Judge sitting on the Ori- 
ginal Bide of the High Court — 
Application to file luarrant of at- 
torney — Extraordinary Civil J ur- 
isdiction— Civil Procedure Code 
{Act XIV of 1882) s. 6S5—Cwil 
Procedure Code (Act V of 1908) 
s$. 119, 129. A vakil of the High 
Court applied before a Judge 
sitting on the Original Sid© of the 
Court, claiming a right to file a 
warrant of attorney in respect of 
a suit pending before the Midna- 
pore District Court, in which a 
rule had been issued calling upon 
the plaintiffs to show cause why 
I'll© suit should not be transferred 
to the High Court in its Extra- 
ordinary Original Civil Jurisdic- 
tion ; Held, that, having regard 
to the long-continued course of 
practice during which vaJdls never 
appeared on the hearing of such 
applications, the present appli- 
cation should b© refused. Held, 
further, that the Civil Procedure 
Code of 1908 has nothing to do 
with a matter governed by old 
rules in force before 1909. In re 
■ A Vakil’s Application, (1910) 

■ I. L. R.:37 .Calc. ... 

Prellmiiiarf inciPiri s See Court, ” 

MIANING OP ...... 

Frailmlnary liiciiilrf If aw Asslstasii 
Settfemeiit Oiieer,: See **Jtjdi- 
OIAL 'PkOOEEDING 
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.■ Presiilssicf,, Small Cause Caarts Act 
(X¥ ®f 1882) s. 31, cl. (6) : 

■ Ekecition 01 Decebe . ... . 574 
548 i Presumptiofi of Com mission of Offence : 

SeeOvimi, ii legal possession ' 


Prevailing Rate of Lani : Land- 
lord and Tena,nt ... ... . 742 

Previous Acqyitlal,' plea of : See ] 

Acquittal ... ... 680 


173 


853 


642 

62 


Principal and Agent — Bribe or secret 
commission accepted by Agent 
after transaction completed — Con- 
tracts obtained by fraud voidable 
hut not void — Limitation Act {XV 
of 1877) Sell. II, Art. 95. The 
plaintiff instituted a suit against 
the defendants within three 
years from the date when the 
fraud as alleged in the suit be- 
came first known to him, though 
he had suspicions of the fraud 
prior to the three years. The 
suit was for setting aside a leas© 
which the plaintiff alleged he 
had been induced to grant to the 
defendant No. 1 under fraudu- 
lent representations made to the 
plaintiff by the defendant No. 2, 
who, whilst purporting to act as 
the plain tffi’s servant or agent, 
received, after the lease had been 
duly drawn up, executed and 
registered, the sum of Rs. 500 
from the defendant No. I as a 
bribe or secret ommission by 
way of payment for the services 
rendered to the latter in connec- 
tion with the making of the ar- 
rangements for the execution of 
the lease : — Held, that mere 
suspicion is not knowledge, and 
the suit was not barred bjj* limi- 
tation. Held, further, that a 
bribe is nevertheless a bribe be- 
cause its payment is postponed. 
When a bribe has been given, it 
is immaterial to inquire what, if 
any, effect the bribe had on the 
mind of the receiver and whether 
he was influenced thereby to 
recommend to the plaintiff an 
arrangement with the appellant 
which he would not otherwise 
have recommended. Harrington 
‘ v. Victoria Graving Dock Com- 
pany, L. R. 3 Q. B. D. 549, and 
Shipway v. Broadwood, [1S99] 1 
■ Q. ' B. '369, refeired ;to. Held, 
further, that a contract Induced 
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Frlne^pal an^ kgmi—concid ^ 

by fraud is only voidable, and 
the remedy rescission is open 
only so long as the parties can 
be restored to the relative posi- 
tion which they originally occu- 
pied. Urqiihart v. MaopJmson^ 

L. R, 3 App. Cas. 831, followed, 

Clough V. London and North- 
Western Raihmy Company, L. R. 

7 Ex. 2G, referred to. Ihdka 
Nath Banerjee v. Rooke, (1909) 

I. L. R. 37 Calc. 

Prior Mortgagas, right of ; See Mort- 


GLAGE ... ... ... 282 

Priority of Title : Title ... 239 

Prif ale Perry s, iS'ee Fbbby ' ... 543 

Private Reference : See Arbitration 63 
Privilege : Talse Evidence ... • 878 

Privileged Occasion ; Libel ... 700 

Privity of Estate ; See Lessor and 

Lessee ... ... ... 683 


Privy ©Olinclli practice O? — Dismissal 
of appeal with costs — AHei'ation 
of decree appealed from in re- 
spondents' favour without cross - 
appeal hy them. In a suit on a 
promissory note t‘oi‘ Rs. 10,042 
principal, and interest at U per 
cent, per mensem, and also for 
interest “ on the decree from 
the date of the institution of the 
suit until realisation,” the first 
Court passed a decree for only 
Rs. 500 ‘‘ with intere.st as prayed.” 
The Chief Court of Lower Burma 
ordered that “tiio decree of the 
Original Court be altered to 
a decree for the full amount 
claimed,” and said nothing 
about iiitej’est. The plaintiffs 
(respondents) applied peti- 

tion to the Chief Court to amend 
its decree by adding a specific 
statement that “interest as pray- 
ed for in the plaint ” was payable 
on the decretal amount, but the 
application was dismissed. The 
defendant appealed to the Privy 
Council, and shortly before the 
case came on for hearing, the 
respondents petitioned for spe- 
cial leave to enter a cross-appeal 
so far as the decree of the Chief 
Court had failed to include in- 
terest after tht^ institution of 
the suit. A cotisent oi'der in 
Couirnl was made on 5th March 
, , 19X0 that the respondents should 



i Privy Gouiid!,, Practice 

I have leave on the hearing to 

1 appeal on the question raised in 

I their petition, and their Lord- 

; ships, while divsmissing the ap- 

I peal, altered the decree of the 

i Chief Court as prayed in the 

j petition, without a cross-appeal 

I being entered. Cassim Ahmed 

I Jewa ' Naraihan Ghetty, 

I (1910) I. L. R. 37 Calc. ... 623 

! Probate: 6'ec Mahomed an Law ... 839 

1 -Letters of Administration 

j — 'High Court and District Courts 

I jurisdiction of — Concurrent jtms- 

j diction-— Frdbate and Adminisira- 

! tion Act (V of ISSl) ss. 2, 5i, 

I 56, 87 — “ High Court," meaning 

! of, in s. 87 — -Fractice — -Rale 7'iO 

I {of the High Court Rules and, 

; Orders). Tiie Higli Court has 

I jurisdiction to grant probate and 

! iettors of administration, on the 

i Original Bide, in any case which 

I'^ould have been brought before 
any DistJ‘ict Judge in either of 
the two Provinces of Bengal. 

“ High Court” mentioned in s. 87 
I of the Probate and xidministra,- 
tion Act (V of 18S1) is not merely 
confined to the Appellate Juris- 
diction of the Court, but it in- 
cludes its Original O’urisdictiori, 

In the goods of Mohendra Narain 
Roy, 5 C. W. N. 377, referred to. 

Section 87 of tli© Probate and 
Administration Act does not re- 
quire that any portion of the pro- 
I . perty should he within the limits 
I of the Original Jurisdiction of the 

I High Court ; and Rule 740 of tlio 

i High Court cannot override tho 

' • express provisions of this section 

' giving the High Court concur- 

rent jurisdictioo with the District; 

! Court. ]SrAGBN-D.RABALA DEBI -T. 

I Kashipati Chowdhry, (1909) I. 

I L. R. 37 Gale. ' ... ’ .224 

I — Testamentary and , Intestate 

J urisdiction — Re'cocation—Frohate 
and Administration Act (F of 
18S1) s. 50 — Official Trustee of 
Bengal — Official Trustee's Act 
(ZFZI 0 / m-i). Where a Judge 
exercising the original testament- 
ary and intestate jurisdiction of 
tho High Court granted probate 
to the Olficial Trustee' of Bongal, . 
the prol>ato being ©x|>ressed to be 
granted to the OMeial Trustee of 


aiSNEEAL 
Page. | 

Prolate-— ^ i 

Bengal for ihe time being, as- 
suming tlie order to have been 
erroneous, it cannot be said that i 

, the Judge, acted without juris- ! 

diction,, so, as' to bring the matter | 

within . .the scope of ,s., 60, of the . | 

Probate .and ' Administration Act. 
'■Ofs’icial 'Tefstee oe Bengal v. | 

Ktotoini Dasi, (1910) I. L. R. | 


. ' 37 Calc. ... ^ 

387 1 

Prelate and Admlnistratloii Act (V of ' 
1881) ,: Receiver 

754 I 

— — " SS. 2, 51, 56, 87 : ^ee Pro- 
bate 

224 1 

- — - s. 4 ; See M Alio ME DAN 
Law — ^Probate 

839 

j 

— — S. 50: tS'ee Probate 

387 

Pf ©claination l\ See Mortgage . . . ' 

897 1 


Prosecution— Mtmioipal Act 
{Beng. Ill of 1899] ss. U9 
{18}, mi {b), 6Sl--Non-€onipli- 
ance ivith notice to remove eMcroach- 
ment on public street — 'Institution 
of prosecution more than three 
months after expiry of notice — ■ 
Limitation — Continuing offeiice 
— Bye4aws, validity of — tlUra 
vires. A prosecution for failimo 
to comply with a notice by the 
Chairman to remove an obstruc- 
tion on a public street, instituted 
more than three months after 
the expiry of the data fixed there- 
in, xs barred under s. 631 of the 
Calcutta Municipal Act. A Bye- 
law must conform to tJie pi’o vi- 
sions of the law under wiiieh it 
purports to b© made. Rule (1) 

' of tlie Bye-laws framed under 
s. 569 ( 1 8] of the Act is ultra vires, 

In so far as it creates a continu- 
ing', breach after notice in viola - 
iation of the terms of s. 561 (6). 
.ISTABiiiN Chandra Chatterjee , 

■ : V. Corporation op Cai.ctjtta, 

' (1909) 1. L. R. 37 Calc. ... 5-45 

Pr©seciitteii for Instituting a Fals© 

; Case See Jfeisdiotion of Cri- 
' MINAL OO.URT ... , ... 250 

Prcseciition Witnesses, 'crass-examl- 
' of : See Cross-Exami- 
nation ... ' ... 236 

Piilllc Demanis Rscowf Aet (Beng. 

,1 of 1.E95) SS.12,B, f7, 24, 2®: 

CeETIPIOATB OF S ALE 107 

« ' ' ■ 
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Pulllc Ferrf, ieelara.tioii .ot.'llinits of : 

i^eeFE'BiiY .. ... , ' ... 543 

Puisne Mortgage Debt ; 5e€^M.oETGAC4B 2S2 

Pujari, dispute ccncerafiig to aet as : 

See CBiaiiNAL Procedure ■ Code 
(V OF 1898) s. 147 .... . ... 578 

Punjab Laws Act (i¥ of 1872) s, 27 : 

SeelSiSOLYEBGY ... ... 418 

Piirchass-money, refund of : 6'ee Bale 

IN EXECUTION OF DEGREE ... 67 , 

Purdanashiii Lady, execution of ioou- 

msnt by ; iSee Attestation ... 520 

Putnl Regulation (¥11 of 1819) s, II : 

<8ee Inoumbraxcs ... ... 322 

... 

cL (o) ; See Putni Tenure ... 747 

Putsil Tenure ,: See Inoumbrakcb ■ .. . 322 ■ 

— Putni Begulalkm { Vlll 

of 1819) Si IT, cL {c) — A'irears of 
rent — Arrears previous to the cur- 
rent year for which the sale 
took place — 'Personal Debt — Bengal 
Tenancy Act {Till of 1SS5) s, 65 
—-First Charge. Under the Putni 
Regulation, V'lII of IS! 9, ■ s. 17 , . ■ 
cl. (c), where tlie aiTeans of rent 
claimed are ' for balances due for : 
periods prior to the current year 
for which the arrears are due 
wlien the sale is held in the 
middle of the year or prior to the 
year preceding if the sale be held 
at the commencement of the fol- 
lowing year, these balances must 
be treated as personal debts ro* 
coverabie under the ordinary 
procedure for recovery of debts, 
and not as rents recoverable undor 
the provisions of tli© Tenancy law, 
and that in such a case the pro- 
visions of ' s. ' 65 of the Berigai , ■ ' 

' Tenancy Act would not htwe any, 
ax^plication. Peary Mohan M-a~ 
hhopadh/ua v. Sreeram Chandra 
Bose, 6“ C. W. N., ' 704, com- 
mented on and distinguished. 

Jag ANN ATH Mohiuddin Mibza, 

(1910) I, B. R. 37 Gale. ... 747 

Reassessment of premises v See Ac- 

QUIESGEKCE .... ,833 

Receipt ter aiieuiit exeeeiiug Rs. 20 : 

jSee Stamp-duty , 63.4 

Receipt ®f , Meuay by m& 'serwafit frem 

auetlier : ‘8ee Stamp-duty ... 634 

Reeeiyer ; See Tnsolve^j^cy ' ■ ■ ■ 418 
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ReSii’SfSi ' — Success Lon Certlflcute — ‘Pos- 
aessio7i of property by Receiver 
without succession certificate — - 
Succession Certificate Act {VII of 

1859) ss. 4, 8, cL (c) — 'Succession 
(Property Protection) Act {XIX 
of 1841) — Succession Act {X of 

1860) s, 190—Hmdu Wills Act 
{XXI of lS70)~-Prohate and 
Administration Act {V of 1881 ) — > 

Indian Seorndties Act {XIII of 
1886) ss. 3 sub-s. (2), 6 sub-s. (1) 
cl. (/). The position of a Receiver 
appointed by a Court is analo- 
gous to that of a curator ap* 
pointed under Act XIX of 1841, 
who is a person eiairaing to be 
entitled to the effects of the de 
ceased person whose estate he is 
appointed to manage. Babasah 
V. Narsappa. I. L. R. 20 Bom. 

437, referred to. The Receiver 
ordinarily is not the represent- 
ative or agent of either party 
to a suit in tlie administration of 
the trust, but the appointment 
is for the beneiit of all parties, 
and he holds the property for the 
benefit of those ultimately found 
to be the rightful owners, J agat 
Tarini Dasi v. Ndba Gopal GhaJci, 

1. L. R. 84 Calc. 305, Corporation 
of Baciip V. Smith, 44 Ch. D. 395, 
Portman v. 3 Jurist 3o6, 

referred to. In the absence of 
any provision in the Hindu Wills 
Act (XXI of 1870) and in the 
Probate and Administration Act 
(V of 1881) “ that no right to the 
property of an intestate can be 
established unless administra- 
tion had been previously granted 
by a competent Court,” the Re- 
ceiver appointed by Court is 
competent to take possession of 
the securities and moneys with- 
out a certiheate under s. 4 of the 
Suc<30ssion Gertidcate Act ; but 
regard being had to the provi- 
sions of the Indian Securities 
Act, 1886, and s. 3, sub-s. (2), s. 

6, sub-s. (1) clause (/), and s. 8, 
cL (c) of the Succession Certifi- 
cate Act (VII of 1889), a Suc- 
cession Certificate would be 
needed if a suit was brought to 
establish a title to such funds by 
right of inheritance. Habihab 

, V. . .. Habbhdba Nath 
Mwebji, (1910) I. L. R. 37 Calc. 
Eecdr^-of-RIghts : See Lai^blobd 

"v.' ■ ■ ,.v : 
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!' Recruitineiit ; Emigbatioit ... 27 

I Refersnee lijf som©' ,®f the liSspiilliig :- 
' ■ parties, effect of : See Abbitea- 

tion ... ... 

Refund of Piircfias®“mo!iey5 suit for ; 

See Saie in execution of 

DECEEE ... ... ... 07 

Registration: Mobtgage ... 589 

Registration, effect of: See Tbade- 

mabk ... ... 204 

Registration Act (Hi of 1877) s« 17, 

els. (d), (h) ; /5?ee Lease ... 808 

cl. (n) ; 5eeMoBTGAGE ... 589 

I Regulation lii of 1818 : See Libei, ... 760 

, Re-hearing: Sse A ijidavit ... 269 

! ReSlef : Divobce ... ... 613 

■ Relinquishment in favour of Sentient 

, Person : See Hindu Law — Will 128 

Remand : See Appeai ... ... 420 

Parties, addition of — ‘Civil 

Procedure Code {Act XIV of 1882) 

; s. 564 — 'Order of remand by ylp- 
pellate Court directing addition of 
party, 'whether legal. An order 
of remand under s. 564 of the 
Civil Procedure Code (Act XIV 
of 1882) by the Appellate Court, 

: directing addition of parties, is 

an order upon a preliminaiy 
point, and, as such, is not illegal. 

Habib Bahhsh v. Baldeo Prasad. 

I. L. R. 23 All. 167, followed. 

Jadab Gobinda Singh v. Anath 



B.VNDHTJ Saha, (1909) I. L. R. 

1 37 Calc, .., 

171 


Rent, partly In money, partly in kind : 

See Kabuliyat, construotion 
i or 

020 


1 Rent-ln-klnd : See Landlord AxNd 

T ENANT — E NHANCE T 0 P 

i Rent 

610 


1 Rent, permanency of : See Land.iobd 

1 AND Tenant 

30 


Rent Recovery Act (X of 1859) ss, 27,, 
105 to 110 ; Undeb-tbnube, 

SALE OF ... 

823 


Representation, principle of : See 



Landlobd and Tenant ■ ... 

75 


Reputaticn : See Libel ... 

760' 

754 

Resumption tiy Government: See 
Chaukidari Chakban Lands ... 

; . 57, 


■ Retraction of , statement fey Witness : 


30 i 

(See Sanction fob ' prosecution 

618 
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: See Hindu Liw—P^aTi- | 

TION ... . , ... ... 703 I 

R@¥©ii@ Coairt, jiirisil€tl0ii : See I 
Cbbtifioate of Si EE , . .. 107 I 

Ummm$di®-^Incuf7i>rance or under- j 

tenure i , how amided and when — i 

mesne profits — Liability of several I 

.Glasses of tenure-holders — Dam- | 

uges. An incumbrance or under- : 

tenure is' not ipso facto avoided | 

by the sal© of an ©state for ar- I 

rears of revenue, and is only ; 

liable to be avoided at the option I 

of the purchaser at such sale. i 

Titu Bibi v. Mohesh Chmider ; 

Bagchi, I. L. B. 0 Calc. 683, fol- 
lowed. The law does not require : 

any notice as a necessary pre- I 

liminary to a suit to avoid an i 

under-tenure, but the option of I 

the purchaser may be exercised | 

by the institution of a suit within 
the time approved by law. Where i 

such a suit has been instituted, ■ 

the tenure must be regarded 
annulled from the date of the j 

commencement of the suit. For i 

' the period antecedent to a suit j 

for annulment of an incumbrance 1 

the possession of the under-ten- 
ure-holder is not wrongful, and I 

purchasers at the revenue sal© 
are not entitled to claim by way 
of damages for us© and occupa- 
tion any sum in excess of what 
actually represents the rent pay- 
able by the tenure-holder of the 
first degree. A decree for rent 
in such a case can b© made only 
against such of the defendants 
as held the tenures directly under 
the defaulting proprietors, and 
not against all of them jointly 
and severally. In respect of | 

mesne profits which accrue 
during the pendency of a suit for 
possession, the liability of differ- 
ent tenure-holders of the same 
degree, and of sepa.rate under-ten- | 

ure-holders of different degrees, i 

should he apportioned accord- | 

ing to the share of the profits | 

intercepted by each. J otindra | 

'Mohtm Lahiri v. Guru Prosumio I 

. Lahiri ■) I. L. B. 31 Calc. 597 ; h. I 

B.' 31 I. A. , 94, referred .to. 'A 
release of one Joint wrong-doer 
without any intention to release 
the. other joint tort-feasors, but 
only as a partial satisfaction, 
discharges the others only pro 
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tanm. Where the • plain tiffs, re- 
leased some of t.h©, wrong-doers 
from liability, the claim . against 
the _ others have been split up; by 
their own conduct, and a joint 
decree' ought not to b© passed 
against all the defendants. ■ Bw- ' 
sonauth Tewarry v. Koylashbany ' 
Narain Singh , , 2 ■ Hay ‘ 29.7 , foi- 
lowed. BaMRATAN kAFA.LI V. 
AswinI ' Kumar Dutt. fioioi T* 
L. B. 37Calc, ... 
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Reversionary Heirs : See 

Law" — Gift . , . 
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Revision ; See Sanction fob pbose- 

OUTION ... 

Revlslonal jMilsdlctlon over 'Presl- 
cfenoy Small Caase Court: See 
High Codbt, Original Side" 
Jurisdiction OF ... 

Revival of peniing Execatlon : 'See 

Mobtgagb 

Revocation : See Probate 

Right of Cross-examiitatlon, ccntlii- 

uance of ; See Csoss-EXiMiNii-. 

See Landlord 


TION 

Right of Occupancy 

. AND TeNA-NT 

Right of Suit — 'Non-service of Simi- 
mons--Fraud~-^Gwil Procedure 
Code (Act XIV of 1S82) s, IQg-l 
Ex-parte decree, A fresh suit 
would not lie to set aside a decree 
on the mere ground of non-ser- 
vice of summons, though it 
would be maintainable on the 
ground of fraud. Radha Raman 
Shaha v. Pran Nath Roy, I. L. B. 
28 Calc. 475, and Khagendra 
Nath Mahaia v. Pran Nath Roy, 
I. L. B. 29 Calc. 395, referred to 
Pimm Ckand v. SJieodat Rai 
I. L. R, 29 Ail. 212, followed 
Narsingh Das v. Rafikan, {1909*1 
LL. B. 37Caie. ... .. 

Right of Trial hy Jury : Bee 'Jury, ' 

RIGHT OF TRIAL BY ... 

Right to, Partitioi : Bee Partition.,. 

Rules uuder the Bengtf Tetiaucv' Act 
(¥111 of 1885), , Rule 
Judicial Proceeding ■ 

Sale for Arrears of Re¥eiiuo—/.rre< 7 -i/,- 

larity-^Substantial Loss — Sale Wo- 

iification, . ‘i^ncorrect entr-t^ in 

' Notice— -Beng. Act. FII o/ 1868 , 
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Salslor Arrears ®! RmBm^—conoid, 

ss. 8, ll—^Beng. Act Xl of l8B9,s. 

33. An incorrect entry in a sale 
notification, resulting in mis- 
leading intending bidders, is an 
irregularity such as is contem- 
plated by s. 33 of Bengal Act 
XI of 1859. Deonandan Singh 
V. Manhodh Singh, X. L. B. 32 
Calc- Hi, discussed. Though s. 8 
of Bengal Act VII of 1868 pre- 
vents a .plainti:ff from proving 
any irregularity in the service of 
notice required by s. II, yet it 
would not prevent him from 
proving that a notice in contra- 
vention of the provisions of that 
Act was served in a wrong mehal 
which in itself and by its service 
supported the conchision that 
the mis-statement in the sale 
notification constituted a serious 
irregularity. EiAJBaki- Dasi t\ 
GaNESH PRASAD SeICHaNDAN 

Hahapatra, (1910) I. L. R. 37 
Calc. ... ... ... 407 

Sale in EKeeution of in 

execution of decree — Refund of pur- 
chase-inoney ^ suit for — Caveat^ 
empto/'f doctrine of — Civil Proce- 
dure Code {Act XiV of 1882) ss. 

313, 315. Under s. 313 of the Civil 
Procedure Code (Act XIV of 
1882), a purchaser can apply to 
have a sale set aside on the ground 
that the person whose property 
purported to be sold had no 
saleable interest therein. The 
doctrine of caveat emptor has not 
the same effect under the Code 
of Civil Procedure of 18S2 as 
under the old Code (VIII of 
1859). Do rah Ally Khan v. 
Executors of Khafah Moheeood- 
(Jecn, I. L. Pv. 3 Calc. 806, and 
Sowdaminee Chowdhrain v. Ki- 
sh en Kishore Podlar, 12 W. R-. 8, 

F. B., distinguished. Under s. 

315 of the Civil Procedure Code 
(Act XIV of 1882), a suit lies to 
recover pmchase-monej^ paid at 
a Court-sale for property to 
which the judgment debtor had 
no title or saleable interests. 

Sari Doyal Sinrfh Boy v. Sheikh 
Samfiiiddin , 5 C. V/.- N. 240, and 
Nityanimd Roy v. Juqynt Ghmidra 
Guha, 7 C. X. 105, followed. 

Ram KtrMAR Shaha v. Basi 
Goitb Bh-aha, (1909) L L. B. 37 
Calc. ... ... 67 


Page. 

Sale Netilleatloii, iiieorrect eatrf lit : 

See ' Sale eob ■ ■, Areeabs op ■ 
Reveijtue •*. 

Sale of fiortgageii Properly : See 

Mortgage ... ... 282 

Sals of riglifs title and Interest of 

Mortgagor : Title ... 239 

Sals, stay of ; ' See Mortgage ... 897 

Sals, ¥al!dlty of, against Ijoiia-fide 

purchaser : See Cebtteicate op 
SALE ... ... ... 107 

Sa!e-proc9sds, surplus' Of: /See Mort- 
gage ... ... ... 007 

Same Traasaclio® :aS'<3c Jury, BIGHT 

OP trial by ... ... 4:6 

Sanction for Prosscutloa— state- 
ment before the Committing Ma- 
ginrate retracted, and true evidence 
given, at the trial — Erosecution 
of witness for contradictory state- 
ments — Consideration of circum- 
stances under which false evidence 
was given and repudiated — •Cri- 
minal Procedure Code. (Act V of 
1898) s. 195. It would be dan- 
gerous to hold that the mere fact 
of contradictory statements hav- 
ing been made by a witness 
would justify the Court in grant- 
ing sanction to prosecute him for 
giving false evidence. It is neces- 
sary to consider the circum- 
stances under wliich they were 
made and repudiated. Where 
a witness was arrested and, after 
pointing out the spot where the 
stolen property was concealed, 
as alleged, by on© of the accused, 
was released, but stayed with 
the police and was examined 
the next day in Court, before 
the date fixed for the hearing of 
the case, the question having 
been put by a police officer in 
violation of s. 495 of the Grimiiia! 
Procedure Code, and the evi-' 
dence so given was false and was 
retracted at the trial, when li© 
gave true evidence, , alleging that 
he had been tutored and threa- 
tened by the same officer, before 
his deposition .'in, the lower 
■ Court: — ITcfcl, , that, having.re- 
siard to the events leading up to 
the examination before tlie Com- 
mitting Magistrate, the eondi- 
tions under whicli it was eon- 
diicted, and the fact that the 
witness did' .not persist 'in bis 
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Saii€ti©ii f0r Prosecutitn— concW. , ■ i 

false statements s but gave true 
evidence at the trial, sanction 
should not be granted. Empeboe 
V. Teipuba Shankab Saekae,. 

(1910) 1. L. Pv. 'S7 Calc., , ,, ... ; 618 

— . JurisMction 

--'High Gotirtf . jtirisMcMon of— . i 
,, District Judge — ■Criminal Pro- I 

■ cedure Code (*4o^ F of 1S9S) ss, 

195 (1) cl (h) and 476— Revision , | 

— Civil Procedtire Code (41.c^ F I 

of ^ 1908) s. . 115> iSleither the i, 

, High Court nor the District ■ | 
Judge has power ^ under s.' 470 of i 

. the Griminai . Procedure Code, to . ] 

direct a prosecution for an o:ffene 0 | 

committed before a Provincial j 

Small Cause Court. Begii Singh j 

V. Emperor^ 1. L. B. 34 Calc. 551, 1 

referred to. The High Court it- . | 

self is precluded from granting i 

sanction in such a case under s. | 

195, sub-s. (1), cl. (6) of the Ori- i 

minal Procediwe Code, as a Pro- 
vincial Small Cause Court is not 
subordinate to it within sub-s. 

(7), cl. (c), nor can it interfere 
under sub-s. (6) with an order of 
a District Judge revoking a sanc- 
tion granted by such Small Cause 
Court. Hamifuddi Mondol v. 
Damodar Qhose, 10 0, W, N. 1026, 

Qirija Sanhar Roy v. Binode 
Sheikh, 5 C. L. J. 222, and 
Muthuswami Mudali v. Veeni 
Chetti, X. E. B. 30 Mad. 382, re- 
ferred to. Where the District 
Judge revolted a sanction granted 
by a Subordinate Court to a- 
District Magistrate on the ground 
that ‘ a sanction could not be 
granted to a third party,’ and 
initiated proceedings under s. 476 
, , of the Criminal Procedure Code : — 

Held, that he acted illegally in 
the exercise of his jurisdiction, 
and that the High Court had 
power to set aside his order under 
8. 115 of , the Code of Civil Pro- 
cedure (Act V of 1908).'. Hamij- 
uddi Mondol v. Damodar Qkose, 

10 0. W. H, 1026, distinguished. 

In re B,am Pbasai> MaeeAj (1909) 

I. HR. 37, Calc., ... 13 

Sanefion t§ Frweeiile s See Revi- 

, SIGNAL , , „J'CJBlSl>IOT,ION OVEE' 

PBESIDENOY SmALL CAUSE COUBT 714 
' SastctiGH t@ S©Ii s Sm Mahomtcdan 

Daw—Wakf- ■ , ... : .... ,870 
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Seliait, ifideniilty , i§ estate .of. ,: 

PiiBTIES . ... , 

Set 

229 

Seeooi liortgage^ claini ' of s 
Mobtgage 

See 

907 

Secret Society : See J'uby, eighi 

TEIAI BY 

OF 

467 


Seciirlty gaei 

■ inquiry against members of a gang 
— Admissibility of .evidence of asso- 
ciation with a gang and of acts by 

■ ike members thereof — Inquiry into 
the fitness of Sureties— Rejection on 
the report of a siihordinate Magis- 
trate or police , officer — Order of 
Judge on reference, contents of — 
Criminal Procedure Code (.4,ef. ',F 
of 1898) S8. 117(4), 122, 123, 367, 
424 — Evidence Act (I of 1872) s, 
11. An order under s. 123, (J) of 
the Criminal Procedure Code 
should show on the face of it that 
the Sessions Judge has ; consi- 
dered the ease' of eaeli accused 
on i.ts own merits and sepai*ately 
from that of the others, eveii' if 
such order need not contain all the 
details required by s. 367. 
Jamait Mullich v. Emperor, I. L. 
B. 35 Calc. 138, referred to. A 
joint inquiry under s. 117 of the 
Oiminal Procedure Code against 
the members of a gang formed for 
the piu'pose of habitually cheating 
in concert is not illegal under sub- 
s. ( 4 ), though they were not ail 
eoneerned together in each of 
the various acts alleged against 
them. When the question is 
whether a person is a habitual 
cheat, the fact that he belonged 
to an organization formed 
for the purpose of habituuaUy 
cheating in concert is relevant 
I under s. II of the Evidence Act, 
and it is open to the prosecution 
to prove against each person that 
the^membersof thegang do cheat. 
A surety cannot bo called upon to 

■ state inlmiting what influence ; 
he has over the accused, nor can'' a 
Magistrate refuse to' accept ' him 
on his failure to do so. Per 
Ryves j. (Coxe ' J.' contra)— 
Under s. 122 of the Criminal Pro- 
cedure Code the Magistrate passing 
an order for security should 
himself hold the inquiry 
into the fitness of the proposed 
sureties, and he cannot decide the 
matter 'merely on the report ': of 
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subordinate Magistrate or of a 
police officer, which is not legal 
evidence.' v. 

PHtU Pal 8mgh All. W. N. 

, tM,:Emp&ror v. Tota, I. L. R. 25 ■ 

AIL ' 272, ;S7mp6ror ■ V, Bahmnt, 

I. L. R. 27 AIL 293, Re Abdul 
y,.: EMm, .10 0., ,W. ISf. 1027, and 
Suresh ' Chandra Basu w. Em^ 
peror, ^ 0. L. X 575, followed. 

Kalit MntzA Bmpekob, (1909) 


I. L, R. 37 Calc. ... ... 91 

Seeiirilies Act (XII! of 1886) ss. 3 sub* 
s. (2)* 6 Siib-S. (1) cl. (/): See 
Reobivbb .... ... 754 

Sessions Jtidge, power of, to grant 

liaii: S'ec Bah ... ... 439 

Settlement Court, order of, relating to 
aitacfied lands : See Dispute 

OONOEBNIirG LAND ... ... 331 

'Settleilieiit Officer, Inquiry ; See 

JUDIOIAI Pboceeding ” ... 52 

Sheriff’s right to Poynclage ; See 

Peactice ... ... 649 

Solehnama, . onregistereci ; See Lease 808 
Special Bench, power of s See Pabdon 845 
Special Procedure for granting Bali : 

• 5*66 Bail ... ... 439 

Specific Area : <8ee Lease ... 293 

Specific Performance of Contract : See 

Ghaukidabi Chakban Lae-us ... 57 

Specific Relief Act (I of 1871) ss. 54, 

56 (e) : iS'ee Injunction ... 731 

Speculative Purchaser : See Obkti- ■ 
picatb oe sale ... ... 107 

stamp Act (II of 1893) s. 2 (23), Sch. 

I, Art. 53 ; Stamp-duty ... 634 

SS, 5, 28 (3), 

35, 57 (1) : ;S'ee Stamp-duty ... 629 


Stamp-duff — Lease-— -Multifarious Do- 
cument — One lease idth several 
parties concurring to it-Stamp Act 
{II of -1899) 88, 5, 28 (3), 35, 57 
(I). The concurrence of several 
parties to one and the same 
lease does not make it a multifa- 
rious document within the mean- 
ing of s. 5 of the Stamp Act, 

The stamp duty on such a lease 
is the same as on a conveyance 
for a consideration equal to the 
amount or value of tlie fine or 
premium for which tho lease is 
granted. In re Pabasea Ool- 
• x^jEBiES, Ltd'., (19101 L L: R; 37 

dat'e ... ... ... 629 


Money received by ser- 
vant of a firm and hayided over 
to fellow-servant — Consideration — 

A cknowledgment of rec npt by 
fellow-servant of a sum larger 
than Rs. 20, if liable to stamp- 
duty — Stamp Act {II of 1899), s. 

2 {23), Sch, ■ I, Art. 53. Where 
a sum exceeding PvS. 20 was. xe- 
■ eeived by an ■•assistant in a mer- 
cantile firm from the cashier of 
the firm as advance made on the 
firm’s behalf, and to be expend- 
ed on the firm’s behalf, and pre- 
vious to disbursement of the sum 
in question a pay-order was mad© 
out by the Accounts Depart- 
ment of the firm and was sent to 
the cashier who had paid the 
sum to the assistant, and the 
assistant at the same time ac- 
knowledged receipt by signing his 
name or initials on the pay- order : 

Held, that the acknowledgment 
did not require a receipt-stamp 
by reason of the assistant’s signa- 
ture on the pay-order. Attorney 
General v. Carlton Bank, [1899] 

2 Q. B. 158, distinguished. In re 
Burn, & Co., (1910) I. L. R. 37 
Calc. ... ... ... 634 

Staple Feed, price : of, flow ascer- 
talueci : See Landlord and 

Tenant... ... ... 742 

Statemsut in writing hy Accused, ad- 

mlsslbilltf of ; See Conebssion 735 

Stsp-brotiier : See Hindu Law — 

AyAUTUEA STBIDHAN ... 863 

Step-snoilier : <S'ee Hindu Law — 

Succession ... ... 214 

Subsequent Prosecuil on after Acqiiil* 

tal : Acquittal ... 604 

Substantial Loss : See Sale e’oe Ae“ 

bears OF Revenue ... 407 

Succession ; See Hindu Law — Ayau- 

TUKA STEIDHAN ... ... 863 

Succession Act (X of 1865) s« 181 s ' ' 

See Mahoatedan Law -Probatb^ 839 

; 

Rbceiveb 754 

.Succession €ertlicate 3 ^^esREOBivEB 7.54 

Succession CertifieateAct (f 11 of 1889) ■ 
ss. 4, 8 cl. (C) : See Reoeweb ... , 754'. 

Succession (Property Prctection) Act ■ . 

(XIX of mi): Sec Beoeiveb. ' 754 
Successor, fipal order by: ^ See ' ' 

. ■■*"■ OOUBY,’’ MEANTN’G OF . ... 642 
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Sliit lci set asiie Aioptlon : See Abop- 

■ TION ... ... ' ... 860 

SuitiMonSs nsii-serflce of : See Right 

OF SUIT ... . ... ... 197 

Sureties, as to ttie iteess of ; 

' See ..Secukity foe , goob eeha- 

. ' ,,^iotna , ' ' .... , ... 91 

Siiretf, itness of.: See Subety fob 

. GOOD BEHA\IOUE ... 446 

Sirety for gmi beftatiour — of 
surety — Pecuniary qualification, 
hut, not power of control — Grounds 
of refection — Criminal Procedute 
Code (Act V of 1898) s. 122. In i 

determining the fitness of a sure- j 

ty under s. 122 of the Criminal 
Procedure Code, the first matter j 

to be inquired into is bis ability | 

to pay the amount of the bond ! 

in case of default by the princi- 
pal; but there may be other 
matters also to be considered 
as grounds of objection, which 
must be dealt with in each case 
as it arises. Where a surety is 
competent in a pecuniary sense, 
the fact that he is not in a posi- 
tion to exercise control over the 
person bound down, so as to en- 
sure his good behaviour in future, 
is not a sufficient ground for his 
rejection. Earn Pershad v. King- 
Emperor, 6 C. W. N, 593, Adam 
Sheikh V. Emperor, I. !.■. 'R. 35 
Calc, 400, and Jalil v. Emperor, 

13 C. W. N. 80, referred to. 

JaFAB AriPANJALIAt?. Empebob. 

(1910) I. L R. 37 Calc. 446 

S!lf¥l¥®rsMp ; See Hindu Law— 

P/.ETITION ... ... 703 

~ Taxing Officer : See Appeal, valua- 
tion OF ' ... ... 914 

Tenancy by Sufferance : See Geant 074 

Tenant Isiterested In sulsiect cf dis- 
pute:' /See Dispute oonoebning 

LAND ... ... 285 

Teimre-lielciers, liability of : See Re- 
venue Sale ... ... 559 

V Testamentary and Intestate Jiirlsille- 

tion S See Probate ... ... 387 

, Title— of Title — Mortgagor 
and Mortgagee — Deposit of Title 
. Deeds- — Pdght to decree for Fore- 
closure- — Equity of Redemption— 

Sale of right, title, and interest of 
Mortgagor at Court sale in execti- 
■ ' tion of decree. This w^'as a case of 
contested title to two plots of 


Title— conid. 
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land near Moiilmein. The' title of . 
the.plaintifi (appellant ’I was that 
by deed of 26th July 1 890 (Ex. B) ' 
the property was mortgaged ' 
to a. firm who. by deed of traiis- 
ferdatedSth November 1904 (Ex. 

A.), assigned the mortgage debt, 

■ and transferred the security fo,r it 
to one A. R. and he, in Cjctober 
1895, depos.ited the. title deedS; 
wdth the plaintiff by way of ecp-iit- 
able mortgage. In 1901 Llie 
plaintiff enforced the mortgage 
by suit against A. R. and on 31st " 
December of that year obtained 
a decree for sale in default of pay- 
ment, in pursuance of which the 
right, title and interest of A. R. in 
the property comprised in the 
above title deeds wwa sold by 
auction, and the plaintiff, who 
bid by leave of the Court, became 
the purchaser, a certificate to that 
effec't under the hand and seal of 
the Court being endorsed on Ex. 

A. The other title was set up, by , 
a person who was not one of the 
original defendants (the mort- 
gagors of 1890), but a person 
added as a party defendant by 
consent subsequently to the filing 
of the suit. He stated that., after 
the assignment to A. R. of the ' 
mortgage-debt, the original mort- 
gage was satisfied by the mort- 
gagors making over the mortgaged 
property to A. R. , who by deed 
dated 14th March 1895, mort- 
gaged it to the defendant, and he 
brought a. suit on the mortgage, 
and on 21st July 1902 obtained a 
decree for payment in six months 
or foreclosure, and, on default be- 
ing made, became absolute owner 
of the property. The District 
Judge found (issue 2) that the 
mortgaged property w^as not made 
over to A.R. in satisfaction of the 
mortgage-debt, and so holding, 
thought it unnecessary to decide 
issue 3,“ Did A. R. mortgage the 
property to the defendant ?” 
and issue 4, Did the property, 
by virtue of the decree of 21st July 
1902, become the absolute pro- 
perty of the defendant 1 ” He 
held that the plaintiff had acquir- 
ed the rights of the original mort- 
gagee in the property under Ex. 
B, and. gave him a . martgago 
decree with interest. ' On appeal. 
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tlie Chief Court reversed that 
decision, substantially on the 
ground that A. B., bad no interest 
in the property at the date of the 
sale to the plaintiff. It was 
pointed out [inter alia) on appeal 
to the Judicial Committee that 
the mortgage of 14th March 1895 
was a usufructuary mortgage on 
whicli the defendant had no legal 
right to a decree for foreclosure, 
that that mortgage, by reason of 
the defendant being himself only 
a mortgagee, the equity of re- 
demption being outstanding 
in the original mortgagors, was 
beyond the power of the defend- 
ant to grant and was therefore 
void ; that the plaintiff was not a 
party to the decree of 21st July 
1902, and therefore could not be 
affected by it ; and that, notwith- 
standing the alleged mortgage of 
1895, the title deeds remained in 
the possession of A. R. Their 
Lordships were of opinion that 
the decision of the Chief Court 
was untenable, and finding that 
it was impossible to pronounce a 
final Judgment v/ithoiit serious 
risk of doing injustice to , one or 
other of the two parties principally 
concerned, allowed the appeal, 
set aside the decrees of the lower 
Courts, and remanded the suit to 
the District Judge for findings on 
issues 3 and 4 with an inquiry 
as to the priority between the 
plaintiff and the defendant, and 
for retrial. Moung Tha Hnyin 
t. Matog Mya Su (1909) 1. L. B. 

37 Calc. ... ... ... 239 

Tlth) $uU fw—Pariitdon — Jurisdiction 
of Civil Court — Permanent tenure 
— Estates Partition Act [Beng. 

VIII of 1S76) ss. 7. Ill 149. 

The plaintiffs and the defend- 
ants were co-owners of a certain 
ialulc. In the course of proceed- 
ings under the Estates Partition 
... Act fBeng. VIII of 1876), the 
plaintiff raised a claim to a mims, 
or permanent tenure, in respect 
, of certain lands comprised in the 
said taluk. The Revenue Officer 
held in favour of the defendants 
that the plaintiff’s title to the 
miras was not established. 
Thereupon, the plaintiff sought 
relief in the Civil Court, asking 
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that his title to the miras be de- 
clared. The contention raised 
on behalf of the defendants appel- 
lants was that the order of the 
Revenue Officer w’as made under 
s. 1 1 1 of the said Act , and that the 
suit was not maintainable by 
reason of s. 149 of tho same 
Act: Weld., that s. 11 T of the 
Act provided for cases of perma- 
nent intermediate tenures, and 
prescribed the mode in w'hich 
partition was to take place when 
the fact of such permanent tenure 
was established, and had no ap- 
plication to the present case ; and 
that a suit for declaration of title 
to the permanent tenure was 
maintainable , the object of s. 149 
being not to exclude the jurisdic- 
tion of the Civil Court in matters 
which involved a question of title. 
Ananda Kishore Chowdhrij v. 

Daifi Thahuram> I. L. R. 36 Calc. 

726, referred to : Held, further, 
that if in the course of a partition 
proceeding under Bengal Act VIII 
of 1876, any question arose as to 
the extent or otherwise of the 
tenure, the tenure-holder not be- 
ing a party to the proceedings, 
he was not affected in any manner 
by the decision which might be 
arrived at by the revenue author- 
ities for the purpose of partition 
between the proprietors. It 
would be unreasonable to hold 
that a party wdio appeared before 
the revenue authorities in his 
character as a proprietor should 
be finally concluded by a decision 
upon a question of title, which 
would not have been binding up- 
on him, if he had been a stranger 
to the proceedings. Where the 
tenant based his title to the per- 
manent tenure on the existence of 
the tenure for 75 years and more, 
prior to the institution of his suit ■ 
for declaration of his title, and, on 
his purchase and possession from ■ 
the date of his purchase up to tlie 
date of the partition proceedings 
under the. Estates Partition Act : 

, Weld, that under the circum- 
stances the tenancy was a .perma-' 
nent one. Nilratan Mandat v. 

. Ismail Khan, 1. L. R. 32 Calc. 51, 

... Naha Kumari Debi v. Behari Lai , 

Sen, I. L. R. 34 Calc. 902, referred 

■ to. /Abdul Wahed Klmn v. 
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Titia, salt ftr— cowjM, 

6f/ir/MOTB^^^\I/L.,B.21Calc.496, 
distinguislied. The only effect of 
such a decree is to decide that the ■ 
tenure is permanent and the. 
question as; to whether the rent is . 

; or is not 'fixed in prepetuity is left 
; open. , for .decision" , in, a suit pro- 
perly .framed lor ' the purpose. 

. ' , JAiffAKi .N'ATH CHOWDHEY t?. Kali 
Nabaix Roy Chowdhby, (1910)' 

I. L. : R. 37 Calc. ... ' " ... 662 

Tr^i e-mark. — Registration, effect of — 
'Vendors\ %iarh— -Infringement of 
trade-marh—Fassing-off Action — 
Injunction, variation of. An 
action for the infringement of a 
trade-mark is maintainable, even 
though the plaintiff be not the 
manufacturer or selector of the 
goods, but merely a vendor of 
them. There is no system of 
registration of trade-marks in 
India which gives a statutory title. 

In a suit for the infringement of a 
trade-mark, the plaintiff claimed 
the right to the exclusive user of a 
flower of a particular design, but 
his evidence was directed to 
establish that his goods were re- 
cognised by the general design of 
a flower {fhuUmarlca) : — Held, 
that in the circumstances of the 
case, an association had been 
established between the plaintiff’s 
particular design and the goods 
sold thereunder, and inasnuich 
as the defendants had adopted 
the plaintiff’s trade-mark for his 
own purposes, the plaintiff was en- 
titled to an injunction. Although 
no specific objection was taken on ' 
appeal to the form of the injunc- 
tion ordered in the Court of first 
instance, which proceeded on the 
erroneous assumption that the 
goods sold by the plaintiff were 
prepared by him, a variation ■ 
should be introduced into the 
terms of the injunction, so as to 
fit it with the facts as actually 
. established. Jawala Peas ad v . 
'Muxka' Lal Seeowjee, (1909) 

T. L. R. 37,Calc. .. ... '' 204 

' Transfer If Lessee I 'See Lessoe and 

' Lessee, ... ... 683 

Transfer ;®f Eiecitleii PreceeCmgs; 

Bee Execution OF Deceee ... . 674 

Transfer .[ .Pertlen;" 'Of . dele s See 

'.'.V..; ■;:R..AerBLOE 687- 
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Transfer af. Praperly Act (l¥'cf 1882)' . 
ss, 2, 18E (li) : See Landlobb 

■AND Te.NANT— TbEES ,'. .... 

815 

S. 5S.5 See Attestation . 

,526 

s. 74 : aBcc Mobtgage' . 

589 

s. 89; See Mostoaoe 

897 

s. 198 : See Lessoe and' Lessee 

683 

s. 108 (j) : See Landloed and 
Tenant... ... ... 

', 373 

ss. 108, 117 ; See Landlord 

AND Tenant , ... 

723 

Transfcraisillty ; See Beildino Lease 

'377 

Trees, planted after lease, rigiil ef re- 
moval of : Bee Landloed ' and 
Tenant... 

815 

Trustee, loan Ijf : See Mahomedan 
Law — End o wment 

179 

Trustees Act (XXVIi of 18S6) s. 3; 
See Mahomedan Law — Wake, ... 

870 

Trustees’ and Mortgagees’ Powers 
Act (XX¥i!5 of 1866) S. 45 : See 
Mahomed an Law — War p 

870 

yira vires ; Bee Assessment ' 

374 

; See Pboseodtion — Bye- 

LAWS 

545 

Undergroiintl Rlglts : See Landxobd 
AND Tenant ... ... 

723 

Under-tenure: See Rex^entje Sale 

559 


Under-tenureg sale of — Execution sale 
— Effect of sale of under-tenure by 
co-sharer landlord for arrears of 
rent' — Non- registration of purchase 
in execution sale by the whole body 
of landlords — Locus standi to wafn- 
tain a suit — Rent Recovery Act {X 
of 1859) ss. 27, 105, 106, 108, 109 
and 110— Civil Procedure Code 
(FIJI of 1859) 8. 259— Landlord 
‘ and Tenant Procedure Act {Beng. 
YIII of 1865). mile under s. 
105 of Act X of 1S59, w^hich con- 
templates a decree by the land- 
lord, or the whole body of land- 
lords, for an arrear of the entire 
rents due in respect of an under- 
tenure, it is the tenure that is sold, 
under s. 108, which does not con- 
template a decree for an arrear of 
rent, but a decree for money due 
on account of a share of rent and 
■ a suit for it by only a sharer in a 
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Joint undivided estate, it- is only 
the right, title and interest of the 
jndgment“debtor in the under- 
tenure that passes. DoolarOhand 
Sahoo V. Lalla Ghabesl Ghand, L. 

R. 0 I A. 47 ; 3 C. L. R. 561. and 
Shamchmid Kiindxi v. Brofonath 
Fal Chowdhry, 12 B. L. B. 484; 

21 W. R. 94 , followed in principle. 

The purchaser of an under- tenure 

under s. 106 of Act X of 1859 is 
entitled to maintain a suit for pos- 
session against a subsequent pur- 
chaser under s. 1 OS, though he 
has not got his name registered in 
the landlord’s sherista. Kristo 
Ghunder Oliose v, Eaj Kristo 
Bandyopadhya, I. L. R. l2Calc. 

24, followed. tuckhinarain 
Mitter V. KheUropal Singh Roy, 

13 B. L. R. 146; 20 W. R. 

380., referred to. Paiit Shahu v, 

Mari Mahanti, I. L. R. 27 Calc. 

789, distinguished. Biohitra- 
nanda Boy v. Behari Lai Pandit, 

5 C. L. J. *59, questioned. The 
mere fact that a person cannot 
succeed in a suit does not mean 
that he has no locits standi to 
maintain the suit. It is onlj?’ 
where the Legislature distinctly 
or in effect provides that certain 
conditions must be fulfilled to 
entitle a person tc maintam a suit, 
and those conditions precedent 
are not fulfilled, that, the person 
has no locus standi to sue. 
XlLADRI MaFANTI i*. BlCHITRA- 

NAND Roy, (1910) I. L. R. 37 
Calc. ... ... ... 823 

Hnlawfail Assembly and Theft : See 
Judgment OF Appeiiate Court, 
CONTEKTSOF ... ... 194 

Onlawfiii Recruitment : Ste Emigsa- 
, TION ... ... ... 27 

Vafcirs Right t® appear ©n the Original 
Sid® ®f the High Court: See 
\ Pbactice ... , . .... 853 

faiiiatlon of Suit: See Adoption ... 860 

fender and Executor, con- 

veyance hy . as beneficial owner 
— Oonstruction — incormistmey be- 
tween recitals and operative part — 
All-estate dame, effect of — Par- 
tition — Permanent improvements 
— Enquiry. A Hindu, governed 
by the Bengal school of Hindu 
Law , d ied ■ in_ d 8 8 6 leaving a :wlil , . 
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Veniicr and Purchaser-— coiwM. 

whereby lie devised certain im- 
moveable property to his daughter 
A, subject to certain' charges by 
way of maintenance. Probate 
' was gi'anted to the executors. B . 
and others in 1887. A died in 
.1891 intestate, leaving her surviv- 
ing five sons, B and four others, . 

'' a married daughter, and two., un- , ■ 
married daughters, the plaintiff 
and another. In 1900 a convey- 
ance of the property was executed 
by B and his surviving brothers 
in favour of the defendants. This 
deed proceeded on the assumption 
that B and his brothers were ab- 
solutely and beneficially entitled 
to the pi'oper by ; they, however, 
purported to convey “all he 
estate, right, title, interest, claim 
and demand whatsoever of the 
vendors unto and upon the said 
property.” On a suit instituted 
by the plaintiff for the deciaration 
of her title to a moiety in the pro- 
perty and for partition : — 'Held, 
that, inasmuch as on death 
the property devolved as her 
stridhan property on her un- 
married daughters, and as B did 
not purport to sell and convey as 
executor, the plaintiff was en- 
titled to a moiety in. the property 
as against the defendants, and 
that a decree for partition should 
be passed. Inasmuch as by a 
decree, dated the 10th December 
1903, the defendants became 
absolutely entitled to the moiety 
which had devolved on plaintiff’s 
unmarried sister, and as the de- 
fendants had expended moneys 
in improving the |)rop6rty — Held, 
that there must be an account of 
the money expended by the de- 
fendants in permanent improve- 
ments since the lObh December 
1903, and an enquiry as to, thcd. 
extent to which the present ■ value, ' . 
of the property had ■ been^ , in- , 
creased by the expe'nditiire. ■ 
PUBA SUNDABI DaSI V. BORAJ 

■ Nopani, (1910) I. L. ,R. 37 Calc. ■ 362 

Vendor’s Marie : See Trade-mark ' ,204 

Village €Iiailciiari A€t (Be«g« ¥1 of 
1870) s. 49,..:, See Chaukidabi 
Chakean Land" . ... ..6,98 

Voidable €o«traet i8ee Peinoipad 

: AND Agent, ^ 81 
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f olmtarilf ■■.olistriictlHg PifeU©' " Ser-' ■ 

, ¥ailS' in ttie . Ciscliarge' of piWic , 
"finetiOiS,.: See-PEN.^i. Code (Act 
XLVoe 1860) s. 186 122 : 

Waging War : See Jury, eight of ■ 

, TBMH BY ■ "... 467 

Waiter s Xee Cboss-examikation ... 236 

— See Joey, .eight of triab 

■BY.'' ' ... '■ ... 467 

See .Lahdlobb ai;d Tee- " 
ANT-— Eehahoemeet ... 449 

Walter, din ieiialf ®f Minor; See' 

. Mortgage ■ ... ... 897 

' Wakl ; See Mahomedan Law ... 870 

s See ILihombday Law — 

Endowment ... 179, 263 

Warrantj, legality of ; See Penab 

Code (Act XLV op 1860) s. 186 122 

Warrant of Attorney, appllcat! 0 !i to 

ile See Practice, ... , . . ■ 85" 

Warranty 5 LS'ee Contract 
W illow, gift fey, to aangiiter ; See 

Hindu Law Gift... ... i 


Wlil:."See' Mahometan La, w— P ro- 
v 'BATE ' ' ... " ' 839 

WItliilrawa! of P,arci 0 ii ; See Pabdo,n " ,845 

Witnesses, ©ross^exainliiaticiii ©!■ : See 

Gross-examina,tion ... ,233, 

Witness, prcsecitloi! of, for eoitra- 
illetory statements : See Sa,nc-' 

TION FOB' PROSECUTION , ■ ':618, 

Woris:—- 

** Appeal :** See High Court Origi- 
NAD Side, jurisdiction o'f , ' 714 

“ Compelled to answer ; ” .See False 
Evidence. ... ■ ... ■ ' 878 

** Conteyanoe See Opium, illE' 

GAD POSSESSION OF , ... , 24 

Duly . aiitliorlseil Agent:’* See' ' ■ 
Limitation A ct ' , (XT of ■ 1 8 7 7 ) ' ' 

' . s. 20 ... ' . , ... " ... 461 

“Emigrate;*’ Emigration ...- 27 

■“ Higfi Court, ‘ * meaning of ; See 
Probate ... ... ,224 

“ Hoidliiig :** See. , „ Assessment,,' 
EXEMPTION FROM ... '697 

Wrongfiil Attaciiment : See- Appeal.... ■, ^26 


